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REPORTS | 


Be zun in the now 


UPPER BENCH COURT 


VVESTMINSTER 


In the beginning of Hillary Term 21 Caroli, 
nued rocke end of t Michaelmas Term 165 . as well ads Crimt- * 
nall, as on the Pleas fide. ; 


| 


| Moſt of which time the late Lord Chief Juſtice Roll gave 
the Rule there. 


LT 1 


| Wich neceſſary Tables for the ready finding out and making uſe of =_ 


| matters contained inthe whole Book. 


And an Addition of the Number-Rolls to moſt of the re- 
markable Caſe 
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To the Honourable 

IOHN PARKER 
2 One of the ane 

BARONS 
Of his Highneſs the 

＋ LORD PROTECTORS 
( 
: COVRI 
ov OF THE 


Publique Exchequer: 


— — - — — - 


SIR, 


N purſuance of what I not long 
ſince intimated in the cloſe of the 
Epiſtle Dedicatory prefixed to 
my Practical Regiſter, and in 

hopes of as favourable an acceptance of this 
tender oſmy reſpectfull ſervice, as you then 
pleaſed to afford my weak endeavours, 'am 

1 now encouraged- to make this my ſecond 

humble 


- IT 


The Epiſtle Dedicatory. 


humble adreſs. Though this be but a yonger 
brother, in reſpect ot its time of production, 
yet in reference to its firſt conception, 
orowth,&parts,] may juſtly ſay, it far excels 
the elder birth, and is much more fit to do 
our Honour, and the Publique,ſervice,and 
may be (I conceive)capableof as large, if not 
of a greater meaſure of your favour and pro- 
tection. I will not be troubleſome to you 
in relating the pains & time | have taken and 
ſpent in this Collection and Publication, but 
{hal leave it to your judicious conſideration. 
How great ſoever they have been I repent 
me not, but am (in my ſelt) abundant- 
ly ſatisfied, and do think it reward enough, 
that I have thereby gained this opportuni- 
ty to ſhew my continuing humble reſpects 
toyour Honour, and my willingneſs to be 
ſome way ſerviceable to others, whatever I 
have been to my ſelf ( in that Vocation God 
hath of his goodnels been pleaſed to place 
me in) and to give an Accompt to the 
VVorid (a ching which I hold every good 
Chriſtian is bound to do) of the expence 
of my time. | | £5 
t may be objected, that the Prefs hath 
been very fertile in thisour Age, and hath 
brought forth many, if not too many births 
of this nature. I muſt confeſs this Truth: 
but how legitimate moſt- of them are, let the 
Learned judge: This] am ſure of, there is not 
a 
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i faher-alive1 te own many ckcbeli, Jad” 
they ſpeak 0 plain 10 the (Language of 


Abdi that a knowing man cannot beligygs. iz e 


they ever ſprung from Tſ#aelitiþ=Parents'; 


but by che ir pronouncing of Siboleth ipſteed ;v vu. 


of Shiboleth, may eaſily. collect of what ex. 
tract they are. What I here preſent you 

wich, is, (though a Homely, yet) a lawful 

Iſſue, and I dare call it mine own, and that 
(I believe) I may do withas good a right as 
any ever mighta work of the like nature, ha- 
ving had as little (if not leſs) aſsiſtance from 
others in the bringing it forth, as any that 
have travelled in this kind before me. I am 
not ſo blindly fond, or ſo opiniaſtre as to 
think it free from Errors and Miſpriſions, I 
fear there may too many be found in it, and 
no wonder, for Humanum eit errare, labi, de- 
cipi; yet this Ido knowingly aver, that I have 
not (herein) ex propoſito or willingly injured 
any; but have been as ſtudioas and carefull 
in the penning of this my Collection to do 
right to every perſon concerned, and to 
make the Truth appear clearly ia its native 
colours, as was polsible at a throngued Bar to 
do. Nor have I been leſs want ing in my 
beſt endeavours, to prevent and correct the 

Errors of the Preſs, (though I muſt ac- 
knowledge my pains and care are not herein 
fully anſwered) that it might appear in pub- 
lick 


The Epiſile Dedicatory. 
lick, though not in ſo rich a Dreſs as to be a 
Companion forthe beſt, yet (at leaſt) be by 
your favour ſuffered to pals ( as tollerable ) 
amidſt the crowd of a multitude of Editions, 
cloathed in as ill if not in a worſe and more 
unbeſeeming habit, 


Inner Temple, May _ Sir , Lam yours moſt 
the 17th. 1658. | obliged, reſpectiyeiy 


to /erve you 


P WitlilaM STYLE 


. 
= ———— 
” 


— — 


— — — 
— 


To the Induftrious, and Ingenuous Profeſſors, and 
Seudent: of the Common Laws F England; but more particu- 
larly, and affettionately totte & ſſxiates of the hanuarable Society 
of the Inner Temple. 


GENTLEMEN. 


Or a more noble Epithite I know not how to give you (the 
grcatcſt & belt ot men on carih being in truth no more.) 
Theſe enſuing Reports were at firſt brieſly taken by me in 
the Law · french, witnout any thought ot making otner uſe 
ot them, then for my one privat ſatis faction, And they 
did ſor ſome time aſter lye ſo confuſedly ſcatiered in my 
Note- books, that as they then lay, they were altogether uſeleſſe to 
any but my ſelf, and that not without much expence of time and 
great trouble, ſo that what of them my unhappy memory could not 
rctain,(which was not much) was in a manner loſt as wel to my ſelf, 
as unto others; to remedy this inconvenience, (if I may ſo call it, ) 
of the loſſe ot my conſtant attendance, & pains tor ſo manyyears to- 
gether taken at the now upperBenchBar,with very litle profit either 
to others or my ſelt, than tome (mall improvement ot my knowledge 
in the practical part of the law, and in purſuance ot that antient 
Moral Axiome, Omne agens agit propter aliquem finem, I was encou- 
raged to continue my travail, and expence of time in the gathering 
together, tranſcribing, and putting of them into that order, and 
method you now behold them, yet as then not having any intent or 
deſire to make them publique, but only more readily uſetull to my 
ſelf, and ſuch of my Friends and Acquaintance as ſhould at any 
time deſire tobe ſatisfied in any thing I was able to impart unto 
them. But this not anſwering the expectation, and importuniries 
of ſome ot my ncer relations, and many of my intimate Friends 
and Acqua intance, nor krowing into whoſe hands my papers 
might fall, nor how my felt and others be injured in the 
publiſhing of them after my deccaſe, which I was uncertain when it 
might happen , and did belicve it could not be many years off, by 
reaſon ot my declining years z but more eſpecially in teſpect ot the 
weak and craſy conſtitution of my Body much macerated by ſharp, 
and tedious ſickneſſes, and being willing to leave ſome teſtimony 
behind me, that I have not (lighted, or whcly neglected my calling, 
but have ever had an honourable eſteem of it, though Ihave hitherto 
reaped but little of that benefit, which too too many do ſo eagerly 
hunt after , but have been doing ſomething therein, and have not 
lived altogether a drone for ſo many years together in ſo famous a 
Society amidſt ſo many learned men, to thediſhonour thereof, and 
to my one reproach; I did at laſtreſolve( notwithſtanding the unavoi- 
dable cenſures, which I was confident I ſhould meet wit hal, what e- 
ver I have, or could ſay to avoid — give way to this publicati- 
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a To the Profeſſors, and Students 


on of tuem, ven in this age, wherein moſt ot the Caſes, and matters 
herein reported ate yet freſh ( I ſuppoſe in che memories of ma- 
ny, who may caſily trace me where ever I ſtep awry; But 1 hope 
to find them not only juſt in vindicating of me, in that which I have 
truely and ſaithſully reported, but alſo favourable in cenſuring, 
and paſſing by thoſe ſlips and miſpriſions they may herein mcer 
withall, cauſcd cichcr by the Printers negligence, or my own miſ- 
apptchenſion of the ſenſe of the matters, and things delivered and 
ſpoken unto, and the rather, in regard that J have endeavoured as 
neer as I could to render things in the ſame expreſſions they were 
firſt uttered, that fo I might as much as might be, avoid the danger 
of injuring of any herein concerned, by putting another ſenſe upon 
them, than what they intenacd; and this as it was the old way, ſo 
I conceive what ever may be objected to the contrary, that it is the 
beſt, and clecreſt way of reporting. For thoſe, that make it their 
buſine ſſe to cenſure, and not to read or underſtand books, I ſhall ſay 
nothing to the m, but leave them to abound in their one ſenſe if they 
have any, and to pleaſe themſelves with their own phanſies, I 
have made theſe Reports ſpeak Engliſh, not that I believe they will 
be thereby generally more uſeſull, for I have been always, and 
et am of opinion, that that part of the Common Law which is in 
Englich hath only occaſioned the making of unquiet ſpit its conten- 
tiouſly knowing, and more apt to oftend others, than to defend 
themſelves; but I have done it in obedincce to authority, and to 
ſtop the mouths of ſuch of this Englith age, who though they be as 
conſuſedly different in their Minds and Iudgements, as the builders 
of Babel were in tizcir languages, yet do think it vain, if not impious 
to tpeak ot underſtand more than their own mother- tongue. Some 
may peradventure, Notwithſtanding the reaſons 1 have formerly 
offered tor this my publication, be ready to object that it was vain, 
glory, and a too confident boldnefle, and high conceipt of mine own 
abiluies that makes me thus appear in — but thoſe that 
know me I believe are of another opinion, and dare clear me of 
this aſperſion, and well they may, for the truth is I have alwayes 
been, and yet am ſo naturally diſtruſt ſul of my own parts, that I tall | 
far ort of that neceſſary boldnefle which is requiſue tor every man | 
to be armed withall in the excerciſing of publique employments, ; 
and what loſſe I have ſuffered by the want of this, I my fclt do beſt | 


know, and is not unknown to many, ſome of whom have out ot their 

well-wiſhes to me, and others to my diſparagement (as they 

thought) been pleaſed to take notice ot it. It any of the Caſes and 

matters here in conteined ſeem common unto any, and are to inſi- 

pid to pleaſe their curious Palates, let them paſſe them over: It 

may be they may prove uſeſull to others, and I doubt not but the 

moſt curious may find many things that may give them delight and i 

ſatisfaction. Andin the farther vindication of theſe Reports, I thall de- ' 

ſite ali t take notice, that firſt, theſe were moſt of chem )takenin un- 

{crjed times, whereinthe Law was almoſt at a ſtand, and therefore 
it 
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of the Common Law gland 


it cannot be reatonably expected they ſhould be fo quick and full ot 

matter, as thoſe that have been gathered when the Laws flowed in 

2 more open; and uminterrupted Chanelt ; when the Courts of Iu- 
{tice were full fraught with buſineſſe, and were in a more ſplendent 
and flouriſhing condizion than in theſe latrer times; and next, that 
this work is not a collect ion only ot ſome choice Cates taken by ſe- 
veral hands in all rhe Courts of urſtminſler; but is only a continued 

narrative of the Caſes, and ptoceedings of the new upper Bench 
Court for 10 years together, and taken by one only hand, without 
the help or aſſiſtance of any other, during which time I have o- 
mitted bur lirtle, faving when by reaſon of fickneſſe , I was for 4 
Term or wo conſtrained to be abſent. And the more to encourage 
all to the peruſall ofthem, I dare affirm that there is much various 
matter contained in them, & different from what is to be ound in o- 
ther Reports taken in former years, occaſioned by the many altera- 
tion of the face of things, and the changes of government happing 
at this time, and alſo by reaſon of my conſtant obſervin ,inſerring , 
and interweaving of all che remarkable paffages tranſa&edon the 
Criminal fide, with thoſe hapning on the Pleas fide,which in other 
Reports hath very ſparingly at any time, if at all been perfor- 
med, TI have al ſo for the Readers greater eaſe and beneſit, added 
hercunto three Alphabetical Tables, the firſt containing the names 
of the ſeveral Caics; a ſecond containing the ſeveral general Heads, 
or Titles under which the ſeveral matters difperſed through the 
whole book, are properly digeſted; and the third, and laſt, being a 
large Table particularly direct ing to the Page a afe , herein 
you may find the ſubject matter methodically ranged under thoſe 
Heads or Titles. And for your further and fuller ſatis faction, and 
making the Caſes the clecrer proof, and more authenrical atirhority 
to be cited and given credit unto, you have the number Rolles pre- 
fixed to moſt of thoſe that are remarkable amongſt them. 
I might, and would if I had thought it neceſſary have 
much enlarged theſe Reports, and made the volume ſwell to a 
tat greater bulk: But my aim and endeavotis have generally been 
to take the chiet points only, And ſubſtanceof the matters atiſing 
and ſpoken unto, and the rationat parts of the arguments and autho- 
rities uſed and urged, to inſorce and prove what was 'fbrmifed ro 
be Law oneither ſide, and the grounds and authorities upon Which 
the opinions and reſolutions of the Court ate framed and given and 
to paſſe by all the luxuriant flouriſhes of wit, and the multiply- 
ing ots imilary Caſes to the Caſes in queſtion,as ſerving more for rhe 
moſt part to prove the curious phanſy, & much teathug ofthe Ar- 
guer, than the proof of the points of the caſes in queſt iotr, dr che ſatis- 
faction, of ioraut ibm ot the Auditors or Readers Iudgment;and I 
have ever (yet with ſubmiſſion to better Tudgements, conceived this 
conciſe way of tak ing Reports to be farr more beneficial and de- 
ligheſul, not only to the Reporter, but alſo to thoſe that ſhall read 
them 
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them, then that long and tedious way, wherein the truth is ſo ovex- 
ſhadowed with multiplicity otwords,thar it is very difficult through 
thoſe Clods to diſcover, and behold her perfect beauty fo well, as 
when ſhe appcars bare- ſaced in her true and natural complexion, I 
need not ſay any thing in commendation of the Common Law, they 
do ſo ſuſficiently, and clearly ſpeak their own worth, not only in our 
own land, but even through theChr iſtian, if I may not Iſay the whole 
known world. The fruit that every one from him that ſits on the 

Throne, to her that gt indeth at tie Mill, throughout this nation in 
the tender preſervationoſ our Religion, Lives, Liberties, and Pro- 
perties do lowdly proclaim their excellency, and do juſtly claim 
our reverent eſteem of them, and their ſweet influence which our 

Neighbour Nations do partake of from their light and heat, hath 
purchaſcd an honourable name, and repure among(t them. Though 
no doubt but other Kingdomes, and Republiques have many cxccl. 
lent written and eſtabliihed Laws ſutable to the particular conſti- 
tutions ofthe people, and to their ſeveral frames of government, 

and amongſt the reſt the Civil or imperial Laws, yet they all want 
many remarkable excellenc ies that arc in the Common Laws of 
England, and the proccedings therein, and amongſt the reſt to in- 
ſtance in no more , — are very deficient in this way uſed in our 
Law for many ages palt, of reporting, and leaving to poſterity the 
learned arguments of councel at the Bar, and of tne grave and pro- 
found reſolutions of the reverend Iudges in the deciſion ot Caſes a- 
riſing, and controverted amongſt us;and this way how lightly ſoever 
it be now eſteemed of by many amongſt us, yet is by Strangers much 

valued, and was heretofore ſo much fer by amongſt us, and thought ſo 
highly advantageous to the publique, that the wiſdome of this State 
did then think fit to appoint grave and judicious men, encouraged by 
an annual ſtipend, to attend and perform this task, and therefore I 
hope that he who hath undertaken this hard labour freely and vo- 
luntarily in relation to the publique good, without hope of reward, 
is fo far from deſerving blame and reproof, that he is rather to be 
cheriſhed and countenanced in theſe his endeavours by thoſe in au- 
thority , and not to be raſhly and uncharitably calumnicated, or 
cenſured by any, but to be favourably interpreted, and received as 

one that makes it his aim to be accompred a true lover of. the 

Common Laws, and really honourcth the profeſſion, and Profeſ- 

ſors thereof. 


Inner Temple, May 
the 19th. 1658. 
: William Style. 
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A Pag. 
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Abbot and Vaughan 450 
Acton and Aytes 346 
Aditon and Hunter 206 
Allen and Reeve 88 
Allens Caſe 255 
Allen and Holden 287% 288 
Andrews Caſe 9 
Andrews and Baily 139 | 
Count Arondels Caſe 26 
Counr'Arondel & Shandois caſe 371, 372 | 
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vid. C, 
384 
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HILARY 7 


21 Car. Banc. Reg. 


Pꝛohibit ion was pꝛaped to the Admiralty, to Preh. —_— ö 

ſtop p2occedings there , upon a Contract be⸗ 6 

twen the parties ſacgefted tobe made upon 

the land within the body of a Connty , and 

not upon the high dea; And the ſurmiſe was 

penned thus. If there was any Contract 

made between the parties (as the libel ſup» 

poſeth ) it was made upon the land within 

the body ofa County, and not upon the high 

| Sea. The Court held this ſuggeſtion ill, foz Suggeſt ion. 
| the uncertainty of it, and o2dered that it 

ſhould be amended and made abſolut? , viz, That the Contract was made 

upon the land, c. And that the wo2vs, if there was any Contract made, 

ſhould be put out , becauſe thep made it uncertain whether there was any 

— oz no, and lo by conſequence did deſtroy the very gronnd of the 

urmiſe. 


Barnaby againſt Goodale, 7 


21 Car. Banc. reg. 


% ” I 


Trin. 21 Car. rot, 201, 


A Wit of Error was bꝛought to reverſe a judgentent given in an A, Err upon « #® © 
&ton upon the Caſe in the Court at Ovſe bridge in York, and the firſt Judge ment in "4 
Extoꝛ aſsigned was in the P2oceſs , becauſe it was by ſummons; where. *" — 
as the ation being an action upon the Caſe , which is in the nature of a ? 
Treſpaſs; the Pꝛoteſs ſhould be by Attachment, and Diſtreſs infinite, and 
not by ſummons. But to this it was anſwered by Roll Auftice, that fincs K 
— lacobi this manner of p2occeding is no Erro2 , and that that Court hath 8 
wer to award a Capias in an action upon the caſe by the Statute of 1% Capias. 
157 two other light exceptions were taken to the venice, but not inſiſt 
upon. But the main exception was to the Judgement, which was entred 
thus, Ideo conſideratum eſt per curiam dicti Domini Regis, whercas (as 
tt was objeaed ) it ought to have been, » 00 conſideratum ef per eandem 


83 


2 Hill. 21 Car. 
Coriam , 02 per Curiam ptædictem. And at the firſt the Court ſeemed to 
encline, that this v as a matertal exception, fo2 theſe reaſons, viz, becauſe 

Inſe i our interior Courts ought not to ſhew things only by impltc ation; but they ought 
Cou:rs. to ſhew them expꝛelly, and becauſe ſurpluſages in ſuch Courts are ill: And 
laſtly becauſe inte riour Courts ought to keep themſelves ſtrialy to their an. 
tient fozms, and not to vary from them; yet afterward judgement 
a firmed extept better matterſhould be ſhewn, nota- | 


Maſterman. 


21 Car, Banc, Reg. 
(3 


Eiror upon. A N action of Debt was b2ought in an inkerionr Court, upon an Oblt- 
qc — woo by gation, with a Condition, lo the papment of a certain ſum of money 
!: b- upon an At acertain time ther ein exp2eſſed ; but no place was limited in the condi- 
Obliga:ion. tion fo2 the papment thereof. Judgement was given fo2 the Plaintiff ; 
The Defendant bꝛings a wꝛit of Etroꝛ in thisCourt to reverſe this Judge- 

ment, and aſgigns fo2 Erroz ; That becauſe there apggarsno place of pap- 

ment fo2 the money in the Condition of the Bond; ſo that by that it cannot 
appear whether the canſe of action lieth within the jurtsdiction of the Court, 

where the action was bꝛought oꝛ net; therefo2e it ſhould have ben made 

appear by ſome part ofthe Recoꝛd, that the money was to be paid within 

thc Jurisdiction of the Court which is not here done, and therefo2e the 

Error, Judgement erronious : The Court held this fo crro2 , and 02dered that 
the Judgement ſhould be reverſed , il cauſe were not (hewn to the contr f 

ry beloze the end of the term, yr” 


Knights Caſe. 


21*Car, Banc. Reg. 


I 
= mas Leaſe fo2 years was made of certain houſes in Tork, reſerving a 
Judpeme at pearly rent payable in London, and fo: the rent behind an action of 
gvenin 4 Debt was b2ought in the City of York, and judgement thereupon given foz 
action «'D<bt the Plaintil: The Defendant bꝛings a wait of Erroꝛ to reverſe this judge- 


fur jcat. 


ment, and aſsigns two Errors. 1, That the iſſue upon which the judge- 
ment was given was not tryable within the jurisdiaion of the Court, where 
the judgement was given; fo2 the iſſue was upon the payment of rent, 
which was payable at London, and not at York, and ſo payment oꝛ not pay- 
ment ought to be tryed at London and not at Vork. The ſecend exceptfon 
was to the Venire, which was de vicineto Civitatis generally, and names 
not any Pariſh in particular whence the jurp th uld come: And to p2ove 
this to be a good exception, the Book ofF H. 5% Was urged ; but the Court 
denped that Book to be Law, and cited Gavel and Gippoes caſe, 10 Jac. 
_ adjudged to the contrary; that de vicinero Civitatis generally, without 
naming a Pariſh in the City, is good: But upon the firſt exception the 
Court adviſed, 


Watſon 


Hill. 21 Car. 3 


VVatſon againſt Norbury 
21 Car, Banc. reg. Mich, 


Mm 20 Car. rot, 156. 


oy (0) 
V V Atſon bzonght an Action upon the caſe againſt Norbury , foy Aon upon 
pocuring a Commiſston of Bankrupt againſt him, by virtue ** ee, 
whereof he oke open his Shop, and took away his goods and Shop- 
books, whereby he was ſo diſcredited that he loſt his trade, to his damage, 
&c. To this the Defenvant pleads , that the Plaintif did heretofo2e 
bzing his Action of treſpaſs foz the baeaking open of his Shop, and fo2 the 
taking away of his goods, and had in that Acfon recovered dama- 
ges again ſt him, and demands if he ſhall not be thereby barred in this Ac. 
ion; And that he ſhould be barred the Defendants Councell alleged, 
that a recovery in one perſonal Acton is a bar in all perſonal Actions 
touching the ſame thing, and that here the Acton of treſpaſs fozmerly 
bzought , and the Action of the cake now bzought were perſonal Actions, 
and that they were both brought fo2 the ſame thing, and therefoze the 
Plaintiff ought to be barred; Jt was alſo urged that an Adton of the caſe 
lies not in this caſe, ſoꝛ that, to ground an Aion upon the caſe , there 
muſt appear to be malice in the party that did the fac , and pzejudice to 
the party to whom the fac is done, but there appears no malice here, foz 
what was done is ſaid to be done, by virtue of a Commiſsion of Bankrupt 
which ſhall be intended a lawfull authozity to warrant the fad, and not 
grounded upon malice, ſo that malice and pzejudice do not both appear, 
but only damage, and that alone will not ſuppo2t this Action, foz neither 
foz damage alone without malice , no2 fo2 malice without damage will an + * 
Action upon the caſe lie. But to this it was anſwered ( to which the Court 
enclined ) That this Action upon the caſe was not bzought foz the ſame 
cauſe that the Action of tre ſpais was fozmerly bꝛought, fo2 that was only 
fo2 the bzeaking open of the Shop, and taking away his goods, and the 
damages he received thereby, but this Action is bzought fo2 the damage 
he ſuſtatned , by the loſſe of his credit, and hindꝛance in his trade thereby, 
cauſed by the Defendants taking ont a Commiſsfon of Bankrupt againſt 
him, and by colour thereof bꝛeaking open his Shop and taking away his 
goods , and ſo diſparaging him in his reputation, whereby he loſt his 
trade; and though the bzeaking open of his Shop, and the taking a- 
way his goods be named in this Acton, as it was in the fozmer Action 
of treſpaſs , yet it is but by way of Anducement to this Acton upon his laducement. 
caſe , and not to recover damages foz that w2ong, and her? being 
two ſeveral w2onos done to the Plaintiff which do not one depend ions ſcve- 
upon another, the Plaintiff muſt bzing two ſeverall Actions foz 
them, and not joyn them in one Action, becauſe the damages muſt ; 
be ſeveral which are to be recovered, but if they had depended one upon a- Lleynt Al- 
nother he might have jopned them in one Acton, and recovered joynt ** 
dammages foz both: and beſides theſe two Aatons differ in their nature toyne dama- 
one from the other, and the judgements given in them are ſeveral, foz the ges. 
Judgement in an Action of Treſpaſs vi et Armis, as the firſt Action was, 
is Capiatur, becauſe there is thereupon a fine due to the King, but the 
Judgement in an Action upon the caſe is ideo in miſericordia, and ſo 


1B 2 thongh 
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though the Platatiffhave Judgement here in his Acton upon the caſe , it 
cannot be ſaid he hath had Judgement already; foz that muſt beintended, 
at leaſt a Judgement ol the lame nature, which cannot be in this caſe, And 
to that which is objected , that if the Plaintfff ſhould recover damages in 
this Action , he ſhould recover damages twice fo one and the ſame thing 
wi ich is againſt Law; it is anſwered, that it is not fo2 the ſame thing 
but cleerly fo2 another, and ff te ſhould not have this Action he were with: 
out remedy fo2 the damage he ſuffred in the loſſe of his Credit, and the 
damage in his Trade; fo2 in the fozmer Acton he recovered no damages 
fo2 that, ſoz the Jury ne ver took that into their conſideration, foz thep 
had no power to take any damages into their conſideration which hap- 
pened after the Treſpaſs done, foz which the Action was bzought, but only 
fo2 the bzeaking open of the Shop, and the taking away of his Goods; 
and although he might at the firſt have bꝛought his Action upon the caſe as 
he hath now done, pct he was not compellable thereto, but had his Clegt- 
-.4n.c on to bing either an Action upon his caſe , oz an Adion of Treſpaſs as 
Lions ſhould moſt make fo2 his advantage, fo2 this Cleaion of Adion belongs 

to every ſubject as his birth right, and he is not to be hindzed from it. 


A djournatur, £ te 2 pl 25 


Remington and Kingerby. | 


Mich. 18 Car. rot. 72. 


6 . 
es upon 3 Eminoton grants a rent out ot certain Lands to Fawne with a clauſe 
ludgement in R of diſtreſs , and a nomine reeaz in the deed fo2 the non payment | 
7 Anni thercof, acco2ding to the time lymited , the rent is behind after the time 
mon — lpmited by the nomine reenz, Fawne bzings a wit of Annuity in the 

Common Pleas fo: the Arrerages of the Annutty, and foz the moneys due 

upon the nomine reenz, and hath Judgement, Remington bzings his wait 

of Erroꝛ in this Court to reverſe this Judgement, and Alsignes ſoz Erroz , 

that the wꝛit of Annuity did not lie foꝛ the nomine pœœnæ, though it did fo: 

the rent, foz though it was in the Power, and Clecion of Fawne to charge 

either the land out of which the rent was to iTuc with the rent behind by 

diſtreſs, and ſo to make it a rent charge, 02 elſe to bꝛing his wzit of Annu⸗ 

ity fo2 it againſt Remington, and ſoto charge his perſon ; yet he had no 

ſuch Porter fo; the nomine peenz, becauſe it was fn the nature ofa rent, 

Nen e fd, and was neceſſarily to fTae out ot the Land, and not to be charged upon the 
K. Perſon ; and it was further alleged that a noming hn was an uncertain 
thing and comes not within the Statute of 21 H. 3, touching Avowztes as 

a rent charge doth which is certain. Another excepfion was that it appears 

notin the Recozd,thatFawne did make a good demand of this nomine pœne 

upon the Land out of which the rent was iNuing, as he ought to have done 

befo2e he could bzingan Acton fon it, fo2 though there do appear to be a 

demand, yet if it appear not to be a legal demand it is Null, and the party 


- ſhall take no bencfit by ff, Avjourned, 


Nuls 
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Nuls and Cheney 
21 Cat. B. R. 


N Aaion of the caſe was bꝛought fo2 theſe wozds, J do accuſe pon Arrcft of ( 9 | 
A to be a Witch, and require you to be ſcarched, and a verdia was gt- 1udgr ment in 
ven fo2 th: Plaintiff; the Defendant moves in Arreſt of Judgement that *” — 
the woꝛ ds are not actionable, becauſe it is not averred that the party acc 
cuſed had done any hurt to Cattell oz otherwiſe, oz hath had any Com- 
munication with the Deviil, And ſo the Court held, b:cauſe the wozds 

ſpoken did not bꝛing the Party of whom they were ſpoken within the Sta- 

tute of i; Jac, concerning Witch-Craft, . 


Wingfield and Sherwood. 


V V Ingficld bzings an Action of Covenant againſt Sherwood his Error upon il 80 
Leſſee fo yeers, and declares that he had Covenanted by in⸗ lu gement in 

denture that hee would not cut down moze tymber growing upon the n 480» of 

lands demfſed than ſufficient foz neevfil and neceſſary reparations of the nt. 

houſes and buildings let unto him; and foz bzeach Aſsigns, that he had 

cut down tymber to the value of ten pounds, and had converted them to 

his p2oper uſe; and upon this hath a Uervdia and a Judgement againſt 

him: Sherwood bzings a mit of Erroz in this Court to reverſe this Audg- 

ment, and Alsigns foz Crroz , that there was variance between the Co⸗ 

venant exp2eſſed in the leaſe ,' and the Covenant ſct fozth in the declara⸗ 

tion whereupon the bzeach was aſsigned , and ſo the Jud t was not 

given upon a bzeach of the Covenant cxpzeſſed in the leaſe, viz, That 

he ſhould not cut down moꝛe tym ber than was neceſſary fo2 reparatfons ; 

fo2 by this bꝛeach the Plaintiff ſuppoſeth that the Defendant had Cove. 

nanted not to cut dolon tymber to emplop to his own uſe, which is not 

the Covenant expꝛeſſed in the lcaſe , but another: And though the De⸗ 

fendant had cut down tymber, and converted ft to his own uſe , this was Covenant. 

not a bzeach of the Covenant expꝛeſſed in the Indenture, except it be a- 

verred that he cut down moe than was neceſſary fo2 reparations , and 

— it to his own uſe ; and foz this Erroz the Judgemeut was re- 


Whitwell and Short. 


Trio, 21. Catl. rot, 227. — wil 


VV Hitwell bzonght an Action of Treſpaſs foz alla ulting, beating, ( * 
and wounding him, againſt fowr ſeveral perſons: thzee ot them — — 
plead not guilty , and are found guilty ; and the fourth pleads not „ Tan 3 
guilty to part, and juſtifies foz the reſt, viz, The wounding, and is Tr-ſpatle, 
founy gut ty as to the wounding only, yet the verdict was found generally 
foz the 1{aintiff, and inttre —_—— aſſeſſed and Judgement given, and 
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a w2it of Crro2 was bꝛought, and the Erro aſsigned was that the dama- 
ges ought not to be entire againſt all, becauſe that the fourth perſon was 
only found guilty of part of the treſpaſs, to wit, the wounding, and there- 
foe as to him the damages ought to have been ſevered, in relation only 
to the wounding, and not as ft is, foz ſo damages ſhould be given twice fo; 
the ſame thing, Firſt againſt the thzce, and then again the fourth , 
which the Court granted, and reverſed the Judgement. 


Fcvetel da- 
mage*, 


VVard and Coggin. 


Paſc. az Car, rot, 257. 


(40) ror upon V V Ard bzings an Action of debt in the Common pleas againſt Cog- 

— Aye gin, and declares that the Defendant in conſideratior? that he 

Dc br, the Plaintiſf, at the requeſt of the Defendant, had ſold certain wares 

. to J. S. did aſſume and pꝛomiſe to him the Plantiff, that he would pay 
ſuch a ſum of money foz them; and foz non payment accoꝛdingly he bzings 
his Acton, and hath a Uerdict and Judgement. The Defendant bzings 
his wit of Extoꝛ in this Court to reverſe this Judgement, and Alsigns 
foz Erro2, That an Acton of debt lyes not in this caſe , becauſe the debt 
which the Defendant p2omiſed to pay, and foz which the Adion is 
b:ought , was raiſed, and became a duty befoze the pꝛomiſe made fo: 
the payment of it, and ſo an Action of debt cannot be grounded foz it on the 
pꝛomiſe. And ths wo2ds in the declaration do ſound meerly upon a pꝛo- 

Caſe, miſe, upon which a good conſideration fo an Acton of the caſe may be 
grounded; but not to ding an Acton of debt, 


Hogg and Vaughan- 
4 _ Ho b:zings an Action of the Caſe againſt Vaughan fo; theſe wo2ds 
judęement in ſpoken of him, viz. Thou art a per jured Prieſt, and hath a verdict, Jt 


an action up- was moved in Arreſt of Judgement, that the wozds were not actionable , 

ou che Caſe, foz they ſignified no moꝛe than that he was foz\wozn ; But the Court held 
that they muſt be meant, that he was guflty of perjury , foz which he 
might be endided, and therefoze were actonable. 


Mich, 22 Car. 


/2) 
05-0 upon T. Adumes and p2omiſeth to B. that if B. will pap 30 l. to C. his ſon , who 


= — was marted to D. the Daughter of 1, at ſuch a time, that he will pay 
Ce ' 54 100 l. to D. his Daughter at ſuch a time; B. paps the fo l. to C. at the 
4 2 time appointed , I. fails in payment of the 100 l. accoꝛding as was agreed; 
B. dies inteſtate, and E. adminiſters, and hʒings an Action upon the Caſe 
againſt |. upon this pꝛomiſe made to B. the Teſtatoz ; and adjudged that 
the Action did well lie by the Adminiſtratoꝛ, though he ſhould receive no 

benefit if he did recover. 


Dickenſon 


Mich. 22 Car. 7 


3 8 
Dickenſon and Preſton, 
Mich, 2a Car. Banc. reg, 
Ter. Paſc. 22 Car, rot, 25> 
(13) 


A Writ of Crro2 was bzought by Preſton, to reverſe a Judgement . Error to re- * 
gainſt him at York, and aſgigns lo Crroz, that the Venire was de ve: . 
Balliva ſua, whereas it ought to have been de corpore Comitatus, and ity 3/ __ 
cannot appear by the Venire to what place the Balywick extends; and the a 
Balywick of the City may extend further than the City, and upon this the Veoire 


Court adjudged the Venire naught, 


More againſt Savage, 


22 Car, Banc. reg. 
M Ore Widow b2ings an appeal againſt Savage foz the death of her ET 42 . 
| ſhews fo2 cauſe, that in one part of the w2it , inſtead of the woꝛd tunc it 
| was tuc, which made the W2it incertain To this the Council of the o- 
ther part anſwered, That it ought to be amended by the Statute of 14 E. 3.4 4 
and that the TUrit ought not fo2 ſo ſmall a fault to be abated ; But to this 
it was replyed, that the Statute was only foz the amendment of mean 
zoceſs, and not of o2fainal Writs ; fo2 oziginal wits were not amenda« 
ble , becauſe the party might purchaſe a new wꝛit if a fozmer were naught, 
In juſfification ofthe w2it it was furthcr urged , that the woꝛd tune in the 
wit was a mer fozmal woꝛd, and not of the ſubſtance of the wit: and 
that the w2it would be good enough without it; and therefoze though it 
were miſtaken , it was not ſo material, as that the w2it ſhould be thereby 
abated: But the Court anſwered, that an oziginal wzit, if it be defecive 
in koꝛm, is abatable, if it be not amendable by Statute , and conceived, 
that here it being in an appeal, where life is in queſlion, the w2it is not a- 
7 men dable, though it be defective but in ſoꝛm, neither by the Common Law 
noꝛ by any Statute Law, noz can the party purchaſe a new wit, ad jour- 
natur; but alterwards, viz, 9. Feb, 22 Car. the w2it was quaſhed fo2 the 
cauſe a;o2eſafd , and becauſe it did not appear that the feme who bought 
the appeal was wife to the party Cain at the time when he was lain. It 
was thereupon moved that the Defendant might be arraigned upon the 
| Count, though the w2it was abated ; but the Court held he could not, be- 
| cauſe the Count was founded on the wzit which was abated, and theſe 
books were cited, 4 H. 6, 14, and 18 E. 3, 35+ upon view of pzeſidents he 
was afterwards diſcharged. a 


Luskins and Catver. 


22 Car. Banc. reg. 


J Ve Caſe was this, Anne Carver made her laſt wil and toſtament, and Probidicion LA 
makes Luskins her Exetutoꝛ, having bona notabilia fn divers Dioceſ- — — — 


les: Luskins p20ves the will in an tnfertour Dioceſs, and not in the Pe- and Manda“ 
rogative mus, * 


XUM 
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rogative Court, as he ought to have done, a ranger ſues foz Letters of 
Adminiſtration in the Pzerogative Court, Luskins deſires to y2ove the win 
there, and that he may adminifter,the Court refaſeth to admit iim to ad- 
miniſter the goods, except he will put in ſecurity to the Court to pay all 
the Legacies; but if he ſhall refaſe, will grant Letters of adminiſtration to 
Mandamus The ranger. Luskins moves in this Court fo2 a wzit of a Mandamus, to 
compell the P2erogative Court to grant him the adminiſtratton, acco2ving 
to the will. The Court ruled the other party to ſhew cauſe the next dap 
why they ſhould not grant ſuch a wit; and were of clear opinton they 
might do it, and to p2ove it, the Connteſſe of Barkſhires caſe, Hill, 20 
Tac, and the caſe of St. Burien in Cornwall was cited, and the ſame Term 
the w2it was granted acco2dingly. 


Forteſcue and Brograve 


22 Cat. Banc. Reg. 


ny 


An Aon up- Te: Plaintiff bꝛings an action fo2 bzeach of Covenant upon a Deed, 
on 2 bicoch of The Defendant pleads a parol agreement afterwards, in diſcharge of 
Ceverant BY the fozmer Covenant; but the Court held the plea not god, and twk theſe 
gn dicke rentes That a parol agreement befoze a bꝛeach of it, may be diſchar- 
ged by parol, and ſo pleaded ; after a bꝛeach it cannot be pleadey in viſ- 

88 charge without ſatisfaction alſo pleaded; but a diſcharge may be pleaded 

g by Deed be the Covenant by Parol oz by Deed after a b2cach, and with⸗ 

out ſatistadion : 


Broome and Evering, 


Hill. 22 Car. Banc, Reg. 
Hill. 21 Car. rot. 354+ 


bee Judgement was gi ven againſt the Teſtato: of the Defendant , in an 
verſe a { YMadion of Debt fo2 rent, and this jadgement was revived by a ſcire fa« 
jucgemert cias againſt the Executoz, and a verdig thereupon, and a judgement 
a. e was given againft bim in the Common pleas; upon this a wit of Erroy 
{ca was bought in the Kings Bench to reverſe this judgement , and the error 
judgewenr in àlsigned was, that the tryal was inſufficient, becauſe the Venire ſacias was 
. net good, and is not helped by Statute of leofails, and to pꝛobe this, 
(8 24 #14 Baynans caſe in the 5th, Repozti was cited. But Hales anſwered, that 
the Venire facias being awarded bbfore it ought, was to be accompted as if 
no Venire had been awarded, and ſafd it was like to a dedimus to take a fine 
beſoze the w2it of Covenant iſlued fo: th to le by the fine,and ſo concluded, 
— that it was helped by the Statnte of Jeofails. But the Court took a diffe- 
rence, where in truththere was no Venire facias at all, and where there is 
Er or an ill Venire ſacis as it is here, fo2 though it be as bad as may be, yet being 
„is ftiga Venire facias, it is not helped by the Statute of Jeofails ; but if there 
had been none, the Statute had made the tryal good without ft; and there - 
upon day ras ofven to ſhew canſe why the Judgement ſhouly not be atfir- 

med. Paſch, 23 Car, the Judgement was affirmed, — 20 2 7 


Andrews 


. 


Paſc. 23 Car. 


= — — 
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Andrews Caſe. 
Hill, 22 Car. Banc. Reg. 


| © 


A Recognizance was acknowledged at Serjeants Inne fn Fleetſtreer, here . 2 9 
and delivered and enrolled at Weſtminſter, The Court held that it ce #acias upon 

was at the electon ofthe Recogniſee to bʒing his Scire facias eithet in Lon- a r<cogni- 

don, where the Recognizance was acknowledged, oz in Midleſex, where it — ns be 

was de!fvered and enrolled: But adjourned, Afterwards,viz.Paſc,23 Car. 8. 

the Court held that the Scire facias ought to be where the recogntzance is ta- 

ken, and not — — — = there it _ tobe a —_— but 

this being in the Common Pleas, it was good both ways , and thereup⸗ 

on the party had his judgement, ores» 4 jul 10 


Rooke and Knight. 


23 Car, Mich, 


* At. 4 
Mich, 22 Car, rot, 381. a0. 


Judgement given in the Conrt at Dym Church, a limb of one of the Dewurrer def 
A Cinque Pozts was removed by a cerciorari into the Kings Bench; any a Sue i + * 
thereupon iſſued a Scire facias foz the Defendant, to ſhew cauſe why the — 
Plaintif Could not have execution upon the judgement; to this the De: ved out of the 
fendant appears and demurs, and takes theſe exceptions, 1. That it is Cinque Ports 

not expꝛeſſed where Dim Church fs. 21y, In the retozn of the alias certi- Nor — 
orari , it is ſafd, ſicut prius , and not ſicut alias. 3ly, the Sheriff in the te- ge 8 

tozn is not named Knight and Baronet ; neither doth he name himſelf byn LA <2 + 
his name of Baptiſm and Surname : But the Court did over:rule all theſe 


exceptions, and gave judgement foz the Plaintif, « 


A Nation of the Caſe was bzonght foz theſe wo2ds , Thou haſt ſtoll'n , a; coped 
my wood, and the Court faclined the woꝛds were actionable, but not he Caſe for 
if he had ſaid, thou haſt toll n mp Trees, and it was ſaid that a precipe words. 


ll lie of d; fo2 itſha d d - adj Prax 
* 0 1 2 it ſhall be intended ot woody g3ound; adjourned hi ie 


Helliar and Grace his V Vie. 
Paſch. 23 Car. Banc. Reg. 


' A Þ ation upon the Caſe was bzonght by Helliar and his wife, upon a fn uon (/ 
ab —— — — 1 — —— and it was moved, heCate — 

a verdict be ing g 02 t artet ot judgment, that theAaion za Mumpfg. 
ought to have been bzought in the name of the Yusband only, and not by* n . 
the husband and wife ; and a caſe to pꝛobe it was cited ont of Dyer, and Dyer gt. b | 
upon this exception the judgement was arreſted till the other ſhould ſhe w 1 ai 
cauſe to thecontrary ; And in this caſe it was ſaid by the Court, that it an | 
Obligation be made to baron and feme;that it is the better opinton that the 0 
barou may bꝛing an aaton upon this obligation in his own name only, and 


not name his wife , 02 elſe he may at his clegion hing the acion in the 
name of himſelf and his wife joyntly. . / | 
Betſworth 


= 
6. 


Incidents 


Tryal 


Evidence 


C3) 


Aireſt of 


| M44 Aw, Z 
| 


be bene, miniſtralion were by them well granted, oz no, and not concerning Ba- 


gative Court. ffardy as the ſurmile lets fozth, and therefoze deſires the Pꝛohibition map 


2 Nia. 


rech bition 
4 


9 


ale. 


Paſch. 23 Car. 


#8 
Betſworth and Betſworth, 
Paſch, 8 Maii 23 Car, Banc. Reg. 


T was moved foz a P2ohibition to the Pzerogative Court upon a ſar- 
miſe that the party did endeavour to barſtardiſe one that was legitimate. 
But the other party anſwered , that the ſurmiſe was not true, and urged , 
that the ſate in the Pzzrogative Court was only , whether Letters of ad- 


not be granted; and foz confirmation thereof the caſe was put, which was 
this: Bet ſworth had a wife called Bridger, who died; after he takes ano- 
ther wife called alſo Bridget, and dies inteſtate ; Bridger the ſecond wife 
takes Letters of adminiſtration of the goods and chatels of her husband 
deceaſed;the ſon of Betſworth ſues in the Pʒætogative Court to repeal theſe 
Letters of Adminiſtration , upon p2ctence that Bridget the firſt wife of 
Berſworth was pet living. Jn this caſe the Court delivered theſe poſiti- 


| WY Juriſd'&ion , ons following, 1. That one ought not to ſue in the Eccleſiaſtical Court, 
— 
| , 


to Baſtard an iſſue, but at the Common Law. 2. Where the Oꝛdina⸗ 
ry hath granted Letters of Adminiſtration to one that ought to have them , 
they ought not to be repcaled by them. 3. Where a ſute is in the Eccle- 
ſiaſtical Court fo2 lands and goods, a P2ohtbition map be granted as to 
the lands; and they may pzoced there notwithſtanding, as tothe goods. 
4. That in this Caſe at the Bar, neither Baſtardy of the iNue, noꝛ ma⸗ 
riage is in queſtion, as is ſurmiſed , but ouly the validity of the Letters of 
Adminiſtration, and that the other things are but as incident to the matter 
in queſtion. 5. That wife 02 not wife is triable at the Common Law; 
but whether lawfully marfed {oz not, is tryable in the Spiritual Court: 
6. Where a thing is tryable in the Spiritual Court, and there is alſo a 
matter incident to it, which is tryable at the Common Law, there a P20- 


l Pcoibicion hibition ſhall not be granted. 7, That a thing concluded in the Eccleſiaſtical 


Court touching lands, cannot be given in evidence in a tryal at Law foz 
Land. 8. It the Common Law differ from the Civil Law, touching 
the legality 02 non legality of à thing, if they will pzoceed accoꝛding to 
their Law, a Pꝛohlbition lies, becauſe the Common Law is to be p2efcr« 


' Piohibizion red. The rule of Conrt was, That a P2ohibition ſhould be granted, and 
} * 1 ** 2 


that the other ſhould de mut upon it; and ſs it might be debated whether 
a P2 ohibition would lie 02 not, and to ſtap in the Spiritual Court in the 
mean time. 1 


Paſch. 23 Car- Banc; Reg, 


O Ne b2onght an Action upon the Caſe againſt I. S. fo2 p2eferring a bill 
of Endiament againſt him, fo2 ſtealing of a Pare, and that the 


1 quae ment in grand Jury found an ignoramus, wbereby he was diſcharged ; the Plain- 
| an 28ion ur- fiſt gbtainga Uerdic againſt the Defendant, The Defendant takes theſe 


exceptions to the declaration in Arreſt ot Judgement, 1+ That it doth not 
appear thereby, that the Party who p2eferred the bill of Endiament gave 
any evidence to the grand Jury touching the bill. zip. Jt appears not 
that the Plaintiff was bound over to anſwer the Felony, and conſequent- 
ly was not moleſted p it, and ſo he can have no Agfon : But the — 

1 ayed 


— 


Paſc, 23 Car, 11 


ſtaped the Judgement to another day upon the exceptions taken, and Cc. 

ſayed that an Action upon the Caſe lies.fo2 pꝛocuring one to be Cndiced , Endittment. 
although the party himſelf do it not and that one may exhibit a bill of En- 

dictment to a grand Jury without Oath , and they may notwitt ſtanding grand Ju:y 
find the bill, and although it be exhibited upon Dath, they are not bound to 

find it, if they ſce cauſe to the contrary , and that in the caſe at the barr the 

Action might be as well grounded upon the ſcandal , which grew to the 

party who was Cnviced , as upon the trouble which might have befallen 

bim by reaſon of the pzeſerring the bill againft him, 


_ Hellena, 


Paſc, 23 Car. B. r. 


N Attion upon the Caſe was bzought foz theſe wozds, Hellens la a. 4 

A great Witch, anda Uerdic found foz- the Plaintiff; It was mo- — _ 
ved to tap Judgement, becauſe the wo zds were not Actonable, foz they „ a up- 
did not ſhew that the Plaintiff had bewitched any thing, oz done any ga the Caſey, a 
th ing that bzought her within the compaſs of the Statute 1 Jac, againſt 4a Aw 4 44 
Witch-Craft : Judgement was hereupon ſtayed, 


VVilliamſon againſt Henley, 
 Paſe. 2 3 Car, Banc, Reg. 


Trin. 21 Car. rot. 362. 


(#) 
/ A NAttion of Debt was bzought upon an obligation, the condition rel of 
A was, that if the Defendant did ſell the tithes in Ranſom more that g. — — 
he Would pay the Plaintiff ſuch a ſum of money, but if he ſold them not, „big ion. 
that then he ſhould deliver an obligation to the Plaintiff, fo2 the payment 
ol a certain ſum of money therein exp2eſſed at a certain day therein limited, 
and foz non perfozmance of the condition is the Action brought. The 
Plaintitf obtains a Uerdic ; the Defendant moves in Arreſt of Judge- 
ment, that he onght to have convenient time fo: doing of the things ex- Time. 
pꝛeſled in the condition, and that it appears not by the Recozd that he 
had conventent time, and ſo there is no b2each of the condition. But the 
Court held, that the time between the date of the obligation, and the 
bzinging of the Action was a conventent time , and that there being a ſe- 
cond thing to be perfo2med in caſe the fozmer were not done, that there- 
—  foze that fozmer thing ought to be done in ſome reaſonable time, elce the 
party would be too math p2ejudiced by ſtaying to have the ſecond thing 


perfozmed, and therefo2e ruled that Judgement ſhould be entred without 
better mattor ſhould be ſhewed, 


C3 Savages 


XUM 


Pak 33 Gar. 


Savages Cale, 


Paſc, 23 Car, B, R, 


(6) 
Error upon 2 O binge was Cndiaed fo2 fozging, and publiſhing of Letters of cre« 


Judge _— dence to gather monep, and was convicted , and Judgement given a- 

{4 gainſthim upon his own confefsfon , and 100 |, fine ſet upon him, et quod 

#2 Janet 6 capiatur, Exceptions were taken to this Judgement. 1. That it did not 

appear wher he received any money by virtue of theſe counterfeit Letters, 

no2 at what time: But the Court anſwered, that the ſubſtance of the of- 

Endithacar, fence fo2 which he was Endicted was, the ſo2ging and publiſhing of the 

Letters, and not the collecting of the money; fo2 though he had not col. 

lected a penny, pet the Endiament was good. A ſecond exception was, 

that the Endiament did not ſap quod Counterfecic falſo : But the Court 

held that the woꝛd Counterfecit neceſſarily implyed in it the 1002d falſo, 

and ſo not material whether falſo were expꝛeſſed oꝛ omitted. 3ly. It was 

objected, that the party was committed befoze he was convided; Bat to 

Conv din. this the Court anſwered, that he was committed upon his own confeſst- 

on, which is a conviction in Law, and the Judgement held good, and 
affirmed, 


„ - ity i „„ p 
———— = — 
= * — * * 5 
' * 


Needler and Gueſt. 


Paſc. 23 Car, Banc. Reg. 
Entred Trin, 1649 · tot. 


i Eedler b2ings an Action of Covenant againſt Gueſſ, upon Articles, a- 
_ W mongſt which one was to allow ſuch a ſum of money to an under 
ee Clerk, in the fix Clerks Dffice by the ſheet , fo2 every quire of paper he 
Covenant, ſhould wzitein copping and engroſgsing of bills,anſwers,&c. as was cxp2eſ- 
# Hs  Medin the ſaid Articles: and upon this Needler obtains a verdict againſt 
L Gueſt. In Arreft of Judgement divers exceptions were taken and over-ru- 
led, but one was inſiſted upon, which was this, that there was mo2e found 

in the bzeach of the Covenant aſsigned then was contained in the Cove- 

nant it ſelf, fo2 it was found, that he had not payed ſo2 72 ſheets which 

was 5 qufre and a half, and ſo damages were given foz mo2e than ought 

Breach, to be, to2 the Covenant was to pap ſo much the quire and mentfons not 
any half, and fo this the Judgement was ſtaped: fo2 the Court ſafd 

D-wages, that the Law would not ſupp!y a caſus omiſſus to b2ing it within the Cobo⸗ 
Luppl'y. nant to gꝛound a bꝛeach thereupon, a hat ever the intent of the part yes was 


that were parties to the Articles, Rake, ; 447 


V Vhitley and Favvſeit. 


Paſc, 23 Car, Banc, reg. 
WS) 
Adlon ef Tro. VV Hicley b2z/\ngs an Adlon of Trover, and Converſion againſt 
Vn for diſtrai- Fawſett, foz taking his Cattel by wap of diſtreſs, and ſelling 


* dle stpem by virtue of a warrant of Commilsfoners of Sewers foz not pay. 
ing 


= Paſc. 23 Car. EY 8 


ing oli a tax ſet by them towards the reparation of Sea walls: the De- 23 # 17 - 7 N 
fendant pleads all the ſpeciall matter, by way of juſtiſication, the Plain- 5 _ 
tiffdemurrs to this Plea, and upon the demurrer takes theſe exceptions to 
it. 1. To the letting fo:th of the Commiſsfon, in that he ſhews not 
that thꝛee of the Commiſsfoners were of the quorum. The 2d exception 
was, that in his Plea he had not \.t fozth the Authozity of the Commilſst- 
onets; To that the Court anſwered it was not neceſſary, zly. That the 
Plea was but argumentative, which makes it naught. 4ly, It appears 
that there are 800. Acres of Land which are fn the hands of the King, Tx. 

which are not tarcd as by law they ought : and (o the tax is unjuff, becauſe 

by the not taxing of them , a greater burden was laid upon the reit of the 

Land, than of right ought to be; and this the Court held a good exception, 

ano ſaid that the Kings Lands are taxable by the Statute, 5ly, The Sta: 

tute is not pleaded as it ought to be. 6ly It doth net expꝛeſſe, that Whir- 

ley in whoſe occupation the Lands are that are taxed, is the Aſsignee to 

Lynſee the owncr of the Lands, but he map be a meer ſtranger, and ſo 

not taxable , noz his beaſts to be ſold. 7ip, It is not ſet fozth, that he 

ſhcwed his warrant, befo2e he diſtrained, as he onght to do: In this caſe 1i6-ere, 
the Court firſt ſaid that one map diſtraiy, and ſell the Cattel ofthe owner 

of the Land taxed, 02 his Aſsignee, fo2 non payment thereof, but doubtey le. 
whether a ſtrangers Cattel might be diſtrained and ſold: Roll luſtice 

took theſe Cxceptions to the Plea, 1. That the Plea did not ſet fozth the P17. 
limits of the Commiſston as it oucht to do, aud was therefoze ill. 2ly. 

He ſatdthe Plea ought to have ſhewed, that thzce of the Commiſsioners 

were of the quorum, 3ly. Tl at it did not appear by the Plea that the 

Lands taxed, where the diſtreſſe was made, are within the Level, to be 

taxed by the Commiſsfoners. 4!y, The Tax is of the Land of ſuch an - 
one, and his Aſsignes, and this is too gent rally expꝛeſſed, and cannot be 

le vyed equally by ſuch a tax. 5ly. The Plca ſets not fo2th , that there 

was any notice given to Whitley of the tax made befo2e the diſtreſſe taken, 

as there ought to have been and fo2 theſe reaſons, he concluded that the 

Plea was not good, Bacof Juſtice held. firſt, that the Party had waived Waiver. 
his benefit of the Plea given him by the Statute , by pleading ſpecially , 

and he ought to make good his Plea, as he hath pleaded it at his own pe- 

rill: Me held likewiſe , that there ought to be notice given of the tax , and 

a demand of it, befo2e any diftreſſe might be taken, and that the Plea __ 

was defective in this, 3ly. That he cannot ſell a frangers goods fo; the Notice. 

tax as Whitley is, fo2 ought that appears in the Plea, 4ly, By the p. mand. 
Plea it appears, that he hath diſtrayned one Acre of Land fo? all the tax, 

which ought not to be, and upon theſe exceptions the rule was fo2 the De- 

fendant to ſhew cauſe befoze the end of the Term, why the Plaintiff 

ſhould not have Judgement. 


—v— 


Sr Maurice Abbot. 


Paſc, 23 Car. Banc, reg» 


Ir Maurice Abbot had a Judgement againſt one and dies, and three J 

years after Execution is taken out in bis name, upon the Judges ton 9 - <> 
ment the Court was moved to vacate this Jadgement . but — 
would not, fo2 they ſaid that there was no help in this caſe, but by bzing- 
ing a wzit of Exroꝛ, except there can be any fraud pꝛoved in the pꝛoceed. 


C3 f ings Errer. 


XUM 


Paſc, 2 3 Car. 


"+. Fraud, dings, and then the Court will take 02der to help the Party grieved : And 
* thereupon ruled to examine the Attoznep , and the Partyes whether thcre 
was due pꝛoceedings 02 no, 


Vill de Charleton in Kent, 
Paſc. 23 Car, Barc. reg. 


6 

= 0 A Man was killed at Charleton in Kent, upon which the Cozoner takes 

quaſh a pie- an inqueſt, and teturns it into the Crown Dffice : upon this a pꝛe⸗ 

lentment and ſentment was d2zawn up in the Crown Office againſt the Vill, of Charle: 

rake cf A- ton, and found, and therenpon ines went ont againſt the Vill: It was 

wer cement. moved foz the Vill to have them diſcharged , by reaſon that the pꝛeſent⸗ 
ment was not good, fo2 it was grounded upon the Statute of 3 H. 7, chap. 
and ſets fo2th that ſuch a perſon was killed at Charleton, and that the mur- | 
deret fled away in the night, by which it appears that the Vill. is not lya⸗ | 

1 ble to be amerced within the Statute: fo2 the murtherer ought to eſcape | 

in the day by the Statute, and not in the night, and foz this it was quached, 
Amercements and the Amercements diſcharged, 


2 3 Car. Banc. reg. 


4 {mw : 
u For quaſhing T He Court was moved to quaſh an oꝛder of ſeſsfons , made fo: the 
AF an order of keeping of a Baſtard Child, and theſe exceptions were taken to the 
the Seſſions oder: Firſt the oꝛder was, that the Party ſhould pay a wegkly ſum foz , 
of Peace, for the keeping of the Child, whereas no ſuch 02ygg could be made without the 
keying Parties conſent , to; by the @tatute he is off compellable to ſecure the 
Parich, where the Child was bo2n , that it Could not be any charge to the 
Pariſh. Another exception was, that it appears not that the Juſtices had | 
any power, to make any oꝛdet at all in the caſe , fo2 it appears not where 
the Child was bon, and ſo it may be it was bozn in an other County, 
where theſe Juſtices have no authozitp to Ad any thing concerning it. 

Upon theſe exceptions it was quaſhed. 


Fs. 1 T He Court was moved foz a certiorari to the Conrt of Sandwitch, to 
dle te- remove four Endiaments there foz ſhooting in a Gun, and pulling 
move Endi&. up of a poſt , becauſe the fads, foz which the Party was Cndiced, were 
ments cut of not done within the Jurisdiction of the Court; But becauſe Sandwitch 
=— - _ was one of the Cinque-po2ts , and it had been a queſtion herctofoze whe: | 

au Vorts ther tvis Court could ſend luch a wztt thither, The rule was only 
foz cauſe to be ſhewn why a certiorari ſhould not be granted. 


Paſch. 23 Car, '5 


Tory. 
Paſc, 23 Car. Banc. Reg. 


* * 

Tonnen Aalen et Treſpaſs, and falſe impzifonment ugalntt Ce. 0 
1, S. fimul cum alis. &c. The Defendaut pleads not guilty, and a = — — 

Uerdi is given againſt him fo2 the Plaintiſt; Jt was moved in Arteſt of n n Adlon 

Judgement, that the declaration was not good, becauſe it declares a. of Treſpaile. 

gainſt I. S. by name folelp , and it onght to have been jopntly againf him 

with the others, naming them alſo,becauſe the treſpaſs was joynt, and not 

agatuſt I. S. alone; but the Court held that the declaration wag, good, be- 

cauſe it was with a ſimul cum, although the Perſons were not named, and Dcc!acacion. 

ſaid that this was the conſtant courſe ofthe Common Pleas: And that an 

ejectione firmæ againſt one ſimul cum had been ruled to be good, and ſo u- FI. A Nc fe- 

ſed in the Common Pleas, although heretofoze it hath been adjudg- mz... - 


| ed to the contrary : pet the Judgement was ſtayed till the other ſhould "wh 
| move, 
| Jones againſt Young. 

Paſc, 23 Car, Banc, Reg. 


Hill. 22 Car, rot. 2857. 


12 h ings an Action of Aſſault and Battery againſt Young, Young 4 
juſtifics as ſervant to I. S. becauſe , that Jones came to ſiſh in the ſeve- — — — 
| ral Piſcary of his Pater. Judgement was given foz the Defendant : A ment againſt 
f wit of Erro2 was bꝛought, and two exceptions taken, 1. That where the Plaineiff 
as Young, had in his Plus · of Juſtification entitled his Paſter to the ſebe - in Trelpalle, 
ral Piſcary by the Kings Letters Patents, he had not ſhewn that the 
| King was ſeiſed of this ſeveral Piſcary jure Coronz, and ſo it might be 

the King had no power to grant it. 2ly, Me doth not ſhew his Letters 
Patents, which he ought to do, becauſe he derives a title by them; The Lille. 
rule was to ſhew canſe Saturday next why the Judgement ſhould not be 
reverſed, 


The Earl of Leceſter againſt Mrs, Samford. 


Paſc. 23. Banc. Reg, , 

| | = 

| I Na Trover and Converſion, bzought by the Earl of Leceſter auainit Mrs. o leu hg 
Samford fo2 certain Jewels, the Trover being laid to be in Kent. but T . 17 

the Offring the goods to ſell , being the Converſion of them being in Lon- converfics. 

don; It was doubted where the trpal ſhould be, and the Court ſaped, that 

generally a tranſito2zy Action is to bs laid where the fac was done, pet the Venice. 

Party is not tyed to lay it there , but may lay it in another County, and 

in this caſe it was held by the Court , that the Plaintiff mav bzing his 

Action where the Jewels were ſold, and that was in London, as 

well as fn Kent, where the Trover was laid, foz part of the ground rover. 

of the Acton to wit the Converſion was in London, though part of it, name. 


ly the Trover,was latd to be in Kent; 
Baſely 


(UM 


16 | Paſc. 23 Car. 


Baſely and Baſeley. 
0 Paſc, 23 Car, Banc. Reg. 
(10) 
nf * Writ of Erro2 was bꝛought to reverſe a Judgement given in N or: 
Err to re- witch, and the Erroz Aſsigned was, that there did but five of the 


verſe a tude” Jurp empanelled appear at the tral, and yet a Uerdf was, given , and 
— Judgement thereupon, The Court ſaid that a Cozpozation cannot 

grant a tales, neither if thep could, doth it dere appear that there 
Tales, was a cales granted, and therefoze reverſed the Judgement, 


n Fir VVilliam Bronker. 


Paſc, 23 Car, Banc.Reg. 
ir/ 

bee Ir Wiiliam Bronker was b2ought befoze a Juſtice of Peace, upon an 
1zbezs co \ I tnfo2mation made, that he had choated one at play with falſe dice: the 

— Juſtice requires him to find ſureties fo2 his good behaviour , and upon 
2 luſtice of his refuſal commits him to Pꝛiſon. Sir William Bronker bzings his habeas 
peace tor corpus in this Court, and upon the reto2n this matter appear'd, the P2- 
refuſing to Ffoner p2ayes by his councell to be delivered, becauſe there appeared no mat: 
—— ter ſaſfictent upon the retozn why he ſhould be committed, but becauſe the 
b:havicur Oaoler deſired time to amend the retozn, the Court granted it, and would 
not deliver the P2iſoner, but took bail fo2 his appearance, viz. the Carl of 

Good behavi- Dover, and Carl of Cheſterfield. And the Court then ſaid, that a Juſt: 
our. ice ol Peace cannot bind one to the good behaviour upon a general intoz⸗ 
mation, oꝛ commit him to Pꝛiſon foz refuſing to ind ſuretyes foz his good 


Iwpriconment behaviour upon ſuch ing; mation. 
VVroath and Elſeyes 


Paſc, 23 Car.Banc,Reg, 


Hill, 22 Car. rot. 1224, 


is 
dens Action of Debt was brought againſt Elſeye an under Shberitf, 
Dꝛmiſtrer to by Wroath the vigh Sheriff upon a bond given him to ſave him 


7£,0+.*.1, 25 harmieſle, &c. the Defendant pleads that he hath ſaved him harmlege , 

— to this the Plaintiff demurs, and held a good oemurrer, fo2 he ought 
to have pleaded non damnificatus , and not generally that he hath 
ſaved him harmleſſe, fo2 that he may do in many things, and pet 
the Plaintiff may be damnifyed in (ome other thi ngswhere in he was 
alſo bound to ſave him harmleſſe./ The rule was to ſhew cauſe why Judg- 
ment Could not be given foz the Piaintitk, 


White 


| 


XUM 


Hill. 23 Car. i7 


VVhite- 


Paſc, 23 Car, Banc. Reg. . ; 


(19/ 
Judgement was given in an Action on the Caſe bꝛought by an Attur, F rorro r-. 
neyfo2 thcſe woꝛds ſpoken of him: I homas White is a perjured Krave, | *'* ? ludge 


ment in an 


and a ſuborned Knave. A Writ of Crroz was houggt, and divers a * Action on the 


ceptions taken, but the p2incipal were two, 1. That the wo? Caſe for 
not well laid, foz they are adjective wozds, and ſo not poſitive enough to * 0:93. HC 
ground an Action. 2, The woꝛds are not Actionable, becauſe it is not de-*** * 
clared, that the party of whom they were ſpoken was of any Trade, oz 

had any office : But Bacon Iuſtice over-ruled all the cxceptions / and 02+ 

dered cauſc to be ſhewn next day, why the Judgement ſhould nof de aſfir- 

med, The Caſe of one Nicholas and Webb was afterward cited, wdere y 0. 2 
Judgement was given in the Common pleas fo2 calling an Atturnep 

Knave, which Judgement was ſatd to be afterwards affirmed in thg 

Kings bench, 12 Car, Trio, rot, 102. 


Saunderſon and Martin: 


Paſc, 23 Car, Banc, Reg, 
Trin. 22 Car. rot. 867. 


Judgement was given in an Atjon of Debt upon an obligation, to rcror (20) 
A perloꝛm ſuch a pzomile made by the Obligoꝛ, to the Obligee ; and a verſe 2 ludg- 
Writ of Erro2 was bought to reverſe this Judgement. The Crro2 al- went in Debt 
ſianed was, that the bzeach of the pzomiſe was not well aſsigned , foz it 

did not appear when this bzeach of pꝛomiſe was, Bacon Iuftice The 

bꝛeach of pꝛomiſe is the ſole cauſe of the Action , and it appears not to the 

Court when that was, and foz this he reverſed the Judgement, 


Paine and Skeltrom. 


Hill, 23 Car. rot, 740. 


A N Action of Dcbt was b2ought upon an obligation, the condition W 
was, that Skelcrom the Defendant with his Mite ſhould appear at » P!c2 in 

the Parſhals Court, and foz not appearinfi icco2ding to the condition was Debt upon an 
the Action b2ought : Skeltrom appears andpleads , that at the time of the 8 n. 
obligation he was ſolus et innuptus. To this Plea the Plaintiff demurrs, 

Rolle Juſtice ſafd, this Plea was not the ſame with ne unques loyalmenc 
accouple,fo2 one extended to a feme de facto, and the other to a feme de ju» 

re. The Court then adviſed of the Plea.but Trin,jz3 Car. ruled to ſhew cauſe 


ud * 
"oy or ta . ſhould not be given foz the Plaintiff 


D , Stough ton 


UM 


Paſc. 2 3Car. 


Demurrer ur- 
en a Declara- 
ion in Debt 
upon an Ob- 
Igation. 


Worrant, 


For vacotirg 
A Wrir of Ex- 
ecution, 


Arreſt of 

lu 'g-mever in 
an Adtion up- 
on the Caſe. 


Stoughton and Day. 


Paſc 23 Car, Banc, Reg, 


I of bis Bailiffs, upon an obligation with a condition to ſave the pnder- 
harmleſſe in executing ofp2oceſſes, and other things contained in 
the conditton, and Aſsignes the bꝛeach of the conditton to be, that the Bai. 
liff had not Executed ſuch his warrant ſent to him upon a pꝛoceſſe to him 
directed ont of the Exchequer to levy iNues upon certain lands. To this 
declaratfon the Defendant demuts, and Hews fo2 cauſe, x. That the 
warrant to him directed by the underſherif , was made out of the County 
where he was underſheriff, and ſo could not be ſald his warrant as under⸗ 
ſheriff of that County. 2. It is not alleged, that the mannour of Addinſon, 
whers he was by the warrant to lebp the iſſues, is within the Hund2zed 
where the Bailiff hath Jurisdidion; And this the Court held to be a good 
exception, and ſat" , that the bzeach Aſsfaned is not ſhewed to be within 
the Condition of the Obligation; becauſe the Baily cannot execute a pze- 
cept out of the Hundzed where he is Bailiff ; and Therenpon the rule 
was that the Plaintiff Nil capiat per billam, it canſe were not ſhewn 
Tuesday following, «> « 1O 


I Toughton an underſheriff bzings an Action of Debt againtt Day one 


Cook and Fincham, 


Paſc, 23 Car. Banc, Reg. 


A Judgement was given fo2 Cook, upon an infomation upon a Sta⸗ 
tute, exhibited by him on the behalf of the King and himſelf, where 
the King was to have ten pounds of the penalty recovered : Cook takes 
out an Execution upon this Judgement, tolevp the whole ſum of money 
recovered to himſelf ; as appeared to the Secondary upon examination of 
the matter referred to him. Upon this the Court held the w2it of Exe⸗ 
cation to be ill; becauſe it was entire fo2 the whole ſum recovered to the 
party, whereas 10 l. was due to the King, and oꝛdered a new Writ of 
Execution, and to tap the money in Court, till farther advice ofthe mat- 


ter taken. 
Clark and Pew. 


Paſc. 23 Car. Banc Reg. 


A N Action of Trover and Converſion was brought by Clark, againſt 
A Pew and his wife, and the Declaration was, that the goods were 
found bp the Baron and Feme , and were converted ad uſum ſnum, whereas 
it ought to be in the plural number, to wit, ad uſum eorum, 02 ad uſum of 
Pew and his wife ; fo2 as it was, it ſuppoſed the Converſion fo be made 
only by the Pagband , which is contrary to the Action it ſelf, which is 
b:ought againſt both, Upon this Judgement was Caped till the other 


ſhould move, 
Long 


| 
| 


Paſc. 23 — 


Long and Bennet, 


23 Car. Banc. Reg. 

Ong bꝛings an Action upon the Cafe againſt Bennet, and declares ,that _ ea 

he would not ſuffer bim to take unum Acrum ligni whichhe had fold to |, in 
dim in ſuch a place. After a Uerdic foz the Plaintiff, it was moved in an Ation ups 
Arreſt of Judgement, that the Declaration onght to have been unum A- o | che Cafe, 
crum boſci , and not ligni, fo2 that was uncertain. The Court ſaid, thep# 6-50 = 
would Adviſe of the extt tion, becauſe it was in an Aaton of the Cale q..1,.,;,, ***: 
The ſame Term Judgement was given, becauſe Damages only were ' 
to be recovered, and the wozds uſed were but indutements to deſcribe the 
thing foz which Damages only were demanyed, pet it might have 
becu moze pzoperly expzeſſed. - . 20 h, 


Barker and Martyn, 
Paſc. 23 Car. Banc, Reg, Þ Gattey fea — 2# 


T He Plaintiff bzings an Action of Treſpaſſe , and detlares againſt the ek of 
Defendant foz bzeaking his honſe , and taking away quinque lufirn- — — of 
menta ferrea , Anglice, Fetters: and a verdic was foz the Þ laintif. Tg, 

It was moved in Arreſt of Judgement, that the wozd 1lnſtrumentum 1826 Dy ca if 
not a wo2d that ſignifies Fetters ; but that it is ſo general a wo2d that 167 7 7 * ** 
may expꝛeſte any other thing as well, and that the Anglice joyned with it, ö 

to interp2et what it means, cannot help it, becauſe there is a pzoper La- 

tin wo2d which might and ought to have been uſed to expꝛeſſe Fetters by 

Rolle Juſtice ſaid, that by the Statute all pleadings ought to be in Lacine , leading. 

and every pe*ticular thing therein ought to be expꝛeſſed by a Latin woꝛd , if 

there be a poper Latin wo2d fo2 it, as here there is, and therefoze the pꝛo · 

per Latin w02d being not uſed but another which cannot ſlgnifie the thing. 

the Anglice doth no good; but part of the Declaration ſhall be judged to 

be in Engliſh, and ſo it cannot be + , And judgement thereupon was 

ſtape dtill the other ſhould move. V + y 23 


Curtice and Columbine. 
Paſc. 23, Car. Banc, Reg, 


Mich, 22 Car. rot 433. 


) 
rtice b ings an Action upon the Caſe againft Columbine an Aſ- 5-4 
Obs by paroll, to find meat, dzink, lodging, &c. foz the Plaintif, —— 
and to teach him the trade of a mercer. This agreement was afterwards ment inn 8 
by conſent of both partyes put into waiting. Upon the tryal the Plain. ton upon = 
tiff obteins a Uerdict upon the paroll agreement, and hath Judgement 10 2 — 4 
thereupon, The Delendant bꝛings his Writ of Erroz in this Court, and 
Aſgignes fo2 Crroz , that there was no A ſſumpſit declared upon, 02 p20- 
ved ſuffictent , to warrant the Uerdic and Judgement , becauſe that by 
reducing the Agreement to wziting, the paroll agreement became iplo 
facto void, and ſono Action _ be bzought upon it; but it ought to have 
2 been 


— 


1 


20 Pac. 2 zCar. 


been bought upon the Agreement expzeſſod in the deed, and the iCue ought 

to have been joyned upon that, and not upon the verball Agrec ment, which 

— void. =o rule of Court was to ſhew cauſe why Judgement ſhould not 
reverſed. 


Barker and Martin. 


hat Paſc. 23 Car. B. R. 
Arker bꝛings an Action of Treſpats fo; an Aſſault and Battery again 
Martin, ſimul cum, c. andhath a Uecrdic againſt bim. Jt was 
moved in Arreſt of Judgement, that the Action ought to have been bzonghr 
particularly, againſt the ather Treſpoo:s together with the Defendant , 
and not againſt the Detendant in particular, with a generat ſimul cum a- 
gain the reſt , which is uncertain , and ſignifies nothing againſt the reſt , 
and the rather, becaufe the Action is commenced by bill, and not by o⸗ 
riginal ; although it could not be good though it were by oziginal: but it 
was ſaid by Rolle Tuſtice, that it map be the Plaintiff could not Arreſt the 
other Treſpaſſo2s, and that he will do it vhen he can, and that he may 
Ticſpaſſe, well yzoceed againſt them at divers times as he can take them, but that 
whenſoever he ſhall have had ſatisfagion fo2 the Treſpaſs done him from 
any one of them, he cannot p2ocecd againſt any of the reſt ; and it was 

ruled that Judgement ſhould be entred, 


/ 
43%, 20 
(28) __ we 


Judgement in 


T5 ſpalls, 
* upt'y 


Cook and Allen. 

Paſc, 23 Car. Banc. Reg. 
—_ Judgement given in an inferio2 Court was reverſed in this Court, 
reverſed be- becauſe the Venire was, Venire faciat, c. and did not ſhe w from 


cauſe the Ve- what place the Venire ſhould bee. which , by Rolle Juſtice , onght to have 
mire ms. been exp2eſſed at large, it being in an interioꝛ Court, and not with an, &c. 
inferior Court although the aſe of the Common ple as be to make the Venire thozt 5 with 


Common . 
pleas, an, &c. 


T he King and Holland 


Entred 16 Car. 


Argued Paſc, 23 Car, Banc. Reg, 
(39) 

An argnrent He caſe was in effect this, A Copyhold was ſarrenvzed to 1, S. fn 

8 truſt, that Holland an Alien, could take the pꝛoflts thereof to his 

i . 14 © own naſe , and benefit , upon this an inqnifftton was taken fo2 the King, 

(44-57 and this matter found: whereupon the lands were ſciſev into the Kings 

hands, and upon a tryall concerning theſe lands, a ſprefal Uervic was 

found , compꝛiſing the afo2eſaiy matter. The caſe was argued againſt 

the Kings Title, by Mountsgue of the Middle Temple, and ſoz the Kings 

title, by Hales of Lincolnes Inn, The ſubſtance of Mountagues Argu- 

ment was, 1, To conſider the nature ofthe truſt ; 2, The nature of 

the land out of which the truſt was rafſev ; and foz the fk he held, be 

cauſe 


XUM 


. * * 1 - 4 
* , 


—_ — — 


Paſc. 23 Car, 21 


cauſe it was a truſt fo2 an Alien to take the p2ofits of the land, and in that 
the Alien had no eftate in the land; theretoze the King could not have it, 1 
as he might babe had the land if the Alien had had any Eſtate in it: and he 
ſafd that this truſt s a thing only in Action , and lies in pꝛitity, and not 
to be ſeiſed upon by another; and Lato a Uillein was a parallel Perſon in 
law to an Alten, ia reſpea of purchaſing of lands, and had a Copthold been 
ſarrend2ed thus in truſt-forya'Aillein , the Lozd ſhould not have ſeiſed it; 
and this is but a truſt not Ex: cuted, which is in the natureof a nſe at the 
Common law, and not as it ts now by the Statute : beſides, this truſt is 
raiſed out of Copyhold lands, and therefoze the King cannot ſciſe the lands 
which the Alien hath not, foz if he ſhould, the Lo2d of whom the land is 
held, would be p2efudiced ; and he cited Beverlyes caſe 4, rep, 1 20 and a 
caſein 23 Eliz : Hales on the other ſide Argued, that the King ſhall have 
the truſt, and laid theſe two gaounds. 1- That there may be a traft raiſey 
upon the ſurrender of a Topyhold ; and zy. that the firrender ſettivg_the 
truſt in the Alien, and cited 11 H. 4. 26: and he ſaid theſe things were con- 
ſiderable, 1. Whether the King ſhall have any thing, and what he ſhall 
have; 2. Whether hz ſhall have a uſe fo2 an Alten at the Common law, 
02a traſt; 3. Whether he ſhall have a truſt raiſed out of a uſe, And fo 
the firſt, he ſaid, that the truſt was not a thing mecrly in Adion, but an 
hereditament ; and partly in poſſeſston. and cited Cooks Inſtitutes 469. 
and ſaid, the reaſon why an Alien may not purchaſe lands is, hecauſe that 
this Kingdom might not be impoveriſhed thereby, by tranſpozting the re: 
venues of the land into a ſoꝛein Country, and putting a part of it under the 
fubjecion of a fozein Pzince, and the ſame reaſon comes to the caſe in 
queſtion , and therefo2e is not to be ſuffered; and every Alien that pur⸗ 
chaſeth is ſaid to purchaſe to the uſe of the ing, and ſo ſhall it be in this 
cafc , aud although a thing meerly in Aaion is not transferable to a Com. 
mon perſon , pet is it transferable to the King: but this caſe is Atonget 
fo2 the King, ſoꝛ dere is not a thing meeriy in Action dat mired wtth an 
intereſt, and it is no reaſon, but that the law which was made to meet 
with the ſubttlity of ſuch Alten purchaſoꝛs, ſhould take place here; and it 
cannot be ſatd that that law was made to give remepp to the King fo2 that 
de had befoze , and a Feoffment now made in truſt ſoz an Alien is all one 
with a nſe at the Common law; and he cited 19, Jac, that truſts made to | 
St. Iohn Daccombe of Annnftyes to; the Lozv Summerſett attainted of 4 = 
1 2 1c a 
Treaſon were adjudged to be fozfeited : and he held, that there is no ditke⸗ 2 Le 


rence between a truſt raiſed out of a Copyhold and other lands, and if he 

bath an intereſt here in the p2ofits, the ſeiſure is good, though he have no in · 
tereſt in the land, lo the land may be ſeiſed by the pzofits; 5 H. 5. fol. 3. 
But Rolle luſtice de manded of Hales, how the King thall bs intitled to the Title. 
p: ofits of the land, where he is not intitled to the land it ſelf- and (atv, that * 
the Chancery cannot compell one to Erecute atruſt fo; an Alien, Chancen , 4. 
and that a truſt was invented only to avoid the Statute of uſes, | . 
and ſaid , that a ttuſt is not a thing in Aaton, but may be an Truſt, 
inheritance 63 a Chatell as tho caſe falls out, Adjourrted po. 


ſtea. 4, ag r., B4 jd tz go poly, ,] 
4 


White 


Paſc, 23 Car. 


White and Pynder. 


Paſc. 23 Car, Banc. reg, 
Mich. 22 Car, rot 40» 


(34) 
— — [ N an Action of Trover and Conversion there was a demurrer joyned 


upon the evidence; and thereupdn the Court directed the Jury to find 
damages fo2 the Platatiff , if upon the argument of the demurrer the law 
ſhould be adjudged foz him, and then the parttes deſired the Jury might be 
diſcharged, and referred the matter to the Judges, to detcrmine the law 
upon the evidence. In this caſe Rolle Juſtice took this difference , to wit 
16 W between pleading of a Recozd, and giving a Reco2din evidence to a 
* Jury. If tt be pleaded it muſt be ſub pede ſigilli, o2 eſſe the Judges cannot 
_ judge of it. But if it be given in evidence, though it be not ſub pede ſigilli, 
Evidence, the Jury may find it, if they have other good matter of inducement to pꝛove 
it, And the partyes in this caſe were adviſed by the Court foz their own 
expedition, to let there to be (ſued a venire facias de novo, and to waive 
the demurrer upon the evidence,berauſe it was not good, noꝛ could bzing the 
matter in queſtion befoze them that they might determine it, fo2 one party 
ſaith there is a w2it , and the other ſaſth there is not a wit, which is bare 
matter offac, and not foꝛ us to determine but fo a Jury, and the demur- 
ret ought to hate been whether the wit be good oz whether it be bad, and 
ſhould have admitted that there was a wit tyel quel, and then had the 
Whole matter come legally befo2e us, to wit whether the evidence given 
to the Jurp be ſulſictent fo2 them to find a verdict (02.90 Plaintif upon the 

iſſue joyned oz not. But the Court will adviſe, V. 3 1 N 

e 4 


dence. 


2 


Hamond and Kingſmill. 


Paſc, 23 Car: Banc, Reg. 
— of II Amond bꝛings an Action upon the caſe againſt Kingſmill foz theſe 
ludperent woꝛds, ſpoken of him in relation as he is a Juſtice of peace, to wit Mr. 


in an Atzion Hamond did put in of his own head theſe woꝛds in an examination taken 
of the Cale 10r bp him viz, I. S. did ſteal twenty ſheep of ſuch a mans, and foz ſpeaking 


1 . Aba 144 theſe other woꝛds of him; Hamond was a debauched man, and is not fit to 


be a Tuſtice of peace, end hath a verdic againſt the defendant , who moves 
in Arreſt of Judgement that neither the fozmer noz the latter woꝛds were 
actionable, foꝛ ſoꝛ the ſoꝛ met woꝛds, that he did of his own heariput in 
woꝛds into the examination, are words uncertatn, and dubious what is 
meant by them, whether that he added any tt ing ol his own invention, to 
the examination which was not confeſſed by the e minant, oꝛ that he only 
put the ſubſtance of the matter confeſſed into woꝛds of his own endiaing, 
and il he did no moze that was juſtifiable , and ſo it ſhall be taken here = 

er 


r 


. 


CUM 


Palc, 23 Car. 23 


ther than in a wozſe, and ſtrained conſtruction to ground an Action upon: 
and foz the ſccond woꝛdo, to ſay that he was a debauched man , and not 
woꝛthy to be a Juſtice of pate. they cannot be ſcandalous, foz they are ſpo- 
ken of him in relation to what he was in time paſt, befo2e he was a Juſtice 
of peace, and not as he was at the time of the ſpeaking, and it is no 
ſcanvall toſay, a man hsth been debauched, fo2 it may be he is now other» 
wayes. But foz the firſt woꝛds it was anſwered by the Conncell on the 
other ſide, that they were actionable, fo2 they maſt be taken acco2ding to 
Common con ſtruaton, viz. that he had added not only wozds of his own 
inventionto the examination, but the matter it ſelf expzeſſed in thoſe 
wo2ds which was not confeſſed by the examinant. And as to the latter 
woꝛ do, it was anſwcred they were alſo Adionable: and a Caſe was cited 
where Judgement was given againſt the Defendant foz ſaying of one, that 
he was a cozrupt Judge. Rolle luſtice was of opinion, that the firſt woꝛds Caſe. 
were Adionable, but not the ſccond. foꝛ woꝛds ſaith he ought to be taken ac 

co2ding to aſuall, and Common conftructton,though they are not to be ſtraf- 

ned, loʒ other viſe a man map be abuſed by ſabtflity, and hall have no re- 

medy, and Judgement may be given here foz the firſt woꝛds, and not foz ludgement. 
the ſecond , the Damages being ſeverall , but it the Damages had been in- 

tire there if Judgement could not be given foz both the wozds , it cannot 

be given at all. Bacon luſtice much to the ſame purpoſe as Rolle, and ſafd, 

that the firſt woꝛds ſhall be meant, that he added wozds of his own inventt- 

on without any inftrucion of the party, ſoʒ oftentimes dubious woꝛds ſhall 

be taken in the woꝛſe ſenſe upon conſideration of the Circumſtances that 
accompony them, and he was alſo of opinton that the ſecond woꝛds were 
actionable, and are as ſcandalous as the fozmer. Judgement was gi⸗ 

ven foz the fozmer wozds, and foz the latter the Court would 

adviſe, {7 gow 210 fpl'y 


Barrett. 


23 Car. Banc. Reg. 


N Action of Treſpaſſe was bzought fo2 digging in his land, and carry- A... 


ing away a certain number of loads of earth,and a Uerdic was fo2 the ludeement 
Plaintiff, Jt was moved in arrest of Judgement that the declaration in Treſpaſs, 
was incertain , fo2 the Treſpaſſe is laid to be done in land, lying in divers 
Towns. 21y. It is not ſhewed what kind of ſoil the earth was that was 
caryed away: but both the my —w 5 over-ruled, and Judgement 
ruled to be entred niſi cauſa, . wy 


Conisby and Fairfax. 


Paſc, 23 Car, Banc: Reg, 


| | (34) 
A Judgement was given in an Action of Treſpaſs in the Court of Owſe- — 


bꝛidge in York, 44 writ of Crroz was b2ought in this court to reverſe verſe a ludge- 


the Judgement, many exceptions not material at all were taken, and many went in 
0: Treſpaſſe. 


— — — — — 


—= ly Or. 


others that were helped by the Werdia;but the thꝛee chief Exceptions were. 
1. The Damages were declared to be ad valentiam gquingint, librar. inſtead 
of quingent, foz there is no ſuch wo2d as quingint , to exp2eſs any number, 
foz if it be meaut to exp2eſs Fifty, it onght to be quinquagint. but quingents 
ſignifies 300. 21y. The Venire was directed Balivis de Wapentagio , whereas 
there is no ſach wo2d, fo2 the word to expꝛeſs a Wapentake is Wapentachi- 
5 um, lo that it ought to be de Wapentachio,and not Wapentagio. 3ly. The Ve: 
Venire... nirefs, Venire facias de baliva, and ſayes not what Bali wick, which ts uncer- 
tain, and it cannot ve known, whither it extends and upon thele Exceptions 
the Judgement was ruled to be reverſed, except better matter wen Sa: 
turdap following. 


Paſc. 23 Car. Banc Reg. | 
$65.4 | of quothing Va a motion fo2 quaſhing an Endictment againſt a Baker, theſe 


an Endie. Exceptions were taken, 1. Ye is indicted. oz uſing facultatem piſto» | 
#, ent for uſing ris, and doth not ſay panis humani. aly. It is fo2 baking panis tritici, Ang- 
the Trade ©: ſice, Youſhold b2ead, whereas it ſignifies only bzead made of Wheat, and | 
a Baker. not Youſhold bꝛead, fo2 that may be made of other cozn, 3ly. Foz ba- 
king panis Aſſiſ without a dalh fo panis Aſsiſæ. Upon theſe Exceptions it 
was qualhed, 
Paſc. 23 Car · Banc: Reg. 
t 
36) ne V Pon a motion fo2 quaſhing anEndiment againſt one ton appzehending 0 
u Ee  * 15,4 unpꝛiloning him, theſe Exceptions were taken to it.. It ſayes that 5 


ment tor arc. he appzehended x impꝛiſoned the party without a Warrant, wheras it ought 

ſtivg and im- to have been abſque aliqua rationabili cau/a,fo2 fn ſome Caſes a man may be 

priſonirg one. appꝛehended and impꝛiſoned without a Warrant, but in no Caſe without 
a reaſonable cauſe, 2ly.TheEndftmeat is, that he did not ſhe w him the cauſe 
why he appꝛehended and impꝛiloned the party, ano that he is not bound to 
do, and yet the party may, be lawfally impꝛiſoned. zly. The Endic- 
ment doth not ſay,that he app2echended and impꝛiſoned the party falſcly, as 
it ought to have done, UA pon theſe Exceptions it was quaſhed, 


Drake and VVhitacre. 


23 Car, Banc, Reg. 
Hil. 22 Car. Rot, 1218, 
37 : ; 
bu. N., /4 20 
Axel of judg. 4 N Aaton upon the Cale was bꝛought, and a Uerdfc found fo2 the 
ment in an Plaintiff ko theſe wo2dg, Margaret Whitacre (viz, meaning the 


— — Plaintiff) did ſteal my Wood, and I will ſend her to Bridewell. Jt was 
me te toe moved in arreft of Judgement that the woꝛds were not actionable, fo: 
itz wv 4 (« («2 Doubtfull words as theſe are ought to be taken in mitiori ſenſu, and Wood 
here may be underſtood ſtanding Wood, and not Wood cut down, and ſo it 
could not be Theft but a Treſpaſs : on the other ſide it was anſwered, that 
Vood ſhall here be underſtood Mood cut down,and not ſtanding, and being 
coupled with the wo2ds Margaret VVhitacre fs a Thief, which are ſcanda- 
lous wo2ds, they ſhall be interpꝛeted cqually ſcandalous, Ayre : Higgins his k 
al 


XU! 


CUM 


Palc. 23 Car. 25 


Caſe was cited to prove it, where it was adſudged that theſe wozds, nen : fot e 
is 4 thief end bath itollen my Corn, walt be underſtood of Cozn cut down, | 
and not ſtanding, and thercſo2e are aafonable, * Roll Juſtice ſafd, it was a 
ſtrong Caſe that the action will lye. Pot u ithſtanding Judgement was are» Caſe, + 
fed till the other ſhould move. This was again moved Trin. 23 Car, and the 

Court held, that the firff wo: bs _ w_ — — — 1 — 

with the other they were act , the rt was divided, viz, Bacon 

a gain the Action, and Rolls fo2 tt Aa 27/4 4 . he js 


Paſc. 23 Car, Banc, Reg 


4 

N an Action of Trover and Converſion, and a verdic foz the Plaintiff, * ludg- 

it vas moved in arreſt of Judgement that the Plaintiff did declare oz neut in Tro- 
Boos x foz Stockings found 4 converted, and doth not ſhew what Books, ——_— — 
viz. Uhether Engliſh, oz Latine, 02 what other Language, noz whether ; 
Law books, Divinity, Phyſick, oz of any other Subjec, and becauſe he 
doth not declare what ſo2t of Stockings they were, whether wollen, wo- 
ſred, oz ſilk, ac. But the Court over-ruled the Exceptions and ſaid, that 
Wooks were not things of divers ſpecies, be thep of what Language ; ſub- specie. 
jed they may be of, neither the Stockings, fo2 were they ilk, oz 
o2 woſted, they were but Stockings, and ſo ruled Judgement to be 
cntred, 


The King and Place. 


Paſc, 23 Car, B, R. 


Lace was endiced befo2e the Lo2d Finch and Juſtice Crawley foz 09/ 
ſpeaking wozds againſt the Queen Mother of France, the woꝛds were _ hu 
theſe, The Queen Mother is the Whore of Babplon, ſhe is a Whore and rs. gms an 
hath had a Baſtard ; upon this Cnditment judgement was given againſt Enditmen. 
the Defendant, A Writ of Erroz was b2ought in this Court to reverſe for words. 
the ju2gement ; The Trro2s aſgigned were, 1. That the pꝛoceedings up- 
on this Endiament were too ſpeedy, and ſo fllegal; fo2 the whole p2oceed- 
ings upon it were aced in one day. 2ly, The Endiament lyes not, foz it 242 127 
ts founded upon the Statute of Scandalum magnatum , and here can be no dun 
ſuch great Scandal, fo2 that is foz wozds ſpoken ofa Peer of the Realm, . 
and the Queen Mother ts not ſo. 3ly. There is no Capiatur upon the Roll, 
as it ought to have been, the Defendant being not in Pꝛiſon at the time 
of the judgement given. 4ly- The judgement is that the Defendant ſhall 
be imp2iſoned fo2 a year without bail oz mainp2ſſe, whereas he ought to 
ve delivered upon paying his Fine. Adjourned co the next Term. 26 ol 4 


Paſc. 23 Car. Banc. Reg. 


the Plaintiff. Jt was moved in arreſt of judgement , That the mcor in Debt 
Plaiatiff hath not ſhewed, that the Defendant did not pay the mony bon Bill 
at the day limited in the Bill, but only ſays, non ſolvic, &c. aly. He de⸗ pena). 
clares, that the Defendant was bound to pay ſuch a ſum Legalis monetæ, 
and doth not ſay Angliz, but the Court over-ruled both the exceptions, and 
ruled the Platatiff to take his Judgement, 
C Paſc. 


A action of Debt was bꝛought upon a Bill penall, and a verdic to: ä 


/ 


(2) 


: 23- 
* To ſtey Pro- 


Add itio 


(30 > 
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r Hil. 23 Car. 
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(ay Potion was made by one Town againſt another neighbour bozve- 
— — * ting Town, foz a Writ to make them repair their fences; And it 


to make them * was granted, but it was ſaid by the Court 5 that the TUrit ſo grant · 

keep their ed Hould be but in the nature ofa Scire facias reto2nable in this Court , to 

Fences, enable them to plead to it, and not tocompell them to do it without being 

— faclas. admitted to plead, Pot withſtanding the opinion of Noy Attozny General, 

_ and the old Reco2d of Ed. the 2vs, time pꝛoduced heretofoze by him to 
firen gthen it Nota. 


Trin. 23 Car. Banc. Reg. 
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A Motion was made upon an Aﬀidavit to tay Pꝛoteſs out of this Court 

ceſo tor 3 De- ugatuſt the party foz a Deodand, becauſe he had paped thꝛee pound fo2 

0d14d, itto the Kings uſe to ub. Deputy Almoner upon a compoſition made 

C-:iczre, With him, Bacon luſtice, pzocure the General Deputy Almoner to acknows 

Nice. levgeft und pꝛoture his Certificate to the Court, toz olthe Sub · Deputy 
we cart take no notice. 


Irin. 23 Car, Banc. Reg 


To quaſh an T He court was moved toquaſh aCridictment of fo2cible entry upon theſe 

Enditment Exceptions. 1. There is no addition of the County where the party 

— I dwells that made the fo2cible entry, as there ought to be by the Statute of 

An "> H, Fand without this addition no P2oceſs can be awarded to out-law 

the party, fo2 it Muſt be directed unto the County where he dwells, 21y 

There is no County expꝛeſſed where the vill lies in which the fozce was 
committed. u pon theſe Exceptions it was quaſhed. 


Trin. 23 Car. Banc Reg 


To diicha- e A? Endickment was p:eferred 5 years befoze, againſt Count Arun- 
une ended del ſoʒ rctulancy. It was now moved that he would plead Confo2mt- 
15 e ty, but in regard that he muſt plead it by a Certificate under the hand and 
ye ſeal ofthe Biſhop of the Dioces, and Biſhops were now taken away by the 
3 Parliament, he was diſabled to do it „but had a Certificate under the hands 
C-:\,,wir:, And ſeals of the Piniſter and Church wardens of the Pariſh where be 
dwelt, upon Dath teſtifying his Confo2mity, and thereupon it was p2ay- 
ed he might be diſcharged. But the Court an'wered , that there is another 
remedy given by the Statute . which he might have followed, though the 
fo2mer was taken away, to wit, to confozm at the Selstons, and it was 
his own fault that h hath loſt that advantage by removing the Endiament 
hither by Certiorati, and therefoze we will not at p2eſent deliver him, 


— will consider of the Statute, and ſtap the Pꝛoceſs in the mean 
ime. 


- "43 PL... nne 
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J 
| F was moved to theConrt that there was an Execution duly iſſued out of AS — 


this Court andſreturnable here this Term, and that ſince it iſſued fo2th,the + cc Chan- 
Defendant had obtained an Jnjuncion out of the Chancery to ſtop the exe- e ©» tay 
cution. The Court anſwered, that all the Judges were agreed that an In ***<* u:ion, £# Y 
jun ion out of the Chancery lyes not after a Judgement, be the Bill put in 
befo2e 02 after the Judgment it matters not, but ff after a Judgement there 
be a Writ of Crro2 bought to reverſe it, and pending the Writ an Injun⸗ 


dion be obtained, Q whether it lye 02 no by che Reporter, „ junction. 
Bruer and Sowthwell. 
Trin. 23 Carol, 
6. 


— b2onght an acfon upon the Gaſe upon an Aſſumpſit to pay ſo much re! tf Judg- 
mony fo2 Currance fold unto him diſcomputa ndo foz four Months. The cant in 
Defendant demurs to the Declaration foz the incertainty of it, becauſe n C 
it is diſcomputando fo2 four Ponths , and expꝛeſſeth not ſoꝛ how much he 

ſhould diſcount, and ſo there can be no certain — given, and upon 


this it was ſtayed till the other party move. 2 Ae. 


Whiteacre and Hillwell. 


Hill. 22 Car. rat. 1318, | 
Prep ug 26 8 * 3” * 
V Pon a d erdid had fo2 thePlaintiff in an aalon upon the Caſe foz theſe 2 the 
wo2ds Maparet Whitacre is a thief & hath ſtollen my Wood, and I will Cafe tor 

ſend her to Bridewell, Jt was again by the Plaintiff moved foz Judgement, „ord-. 
becavſe the wozds were actionable, and ſhall be meant of Wood cat down £ 

not ſtanding; and it was ſaid, though the firſt wozds ſhould in themſelves be 

doubtfull , yet are they made certain by the woꝛds that are coupled with 

them. But Bacon Juſtice denied it and ſaid, that Bride well is a P2iſon oz 
Cozteaton, and not the Sheriffs P2iſon foz felons, and that one may be 

ſent thither although the offence be not ſelony, and that the cutting of Wood 

ſtanding is to be puntſhed with whipping, and ſo the party may be ſent to 

Brideweil fo2 that offence, and ſat, that the laſt wo2ds are explanatoꝛy of 

the foꝛmer, that he meant not the fat charged upon the Plaintiff to be felo- 

ny, but had not the later wo2ds been added to explain his meaning, the fo2- 

mer alone are clearly actionable. But Roll luſtice held the woꝛzds as they : 
are laid to be actionable, and cited Hyfords and Stamps Caſe, Trin. 1 1 lac, & 4%/ n, 
Doleman and Youngs caſe, 5 Car. and Smith and Wards Caſe, 21 lac. and % (4673 ptz 
ſaid Mat in the Caſe at Bar, that the latter wozds were cumulative and 

not interpꝛetative, and that whers there arc expꝛeſſe pzecedent wo2ds to 

make one a Thief, there ought to be violent woꝛds ſubſi quent to give them 

another interpꝛetation, and not woꝛds which may be taken by implication , 

as thep are in this Caſe, A3journeds 

1D 


U 
E2 VVat- 


Trin 23 Car. 
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VVatſon and VVatſon. 
a | Trin.23. Car.Banc, Reg, 
*.* A ' 
Hill. 22 Car. rot, 1687. 
7 | 
6 ct on of N Action of Debt was bzought upon an Obltgatlon with condition to 
Debt for not U and to an award. The Defendant pleadsno Arbitrement made: 


pet on wing The Plaintiff replyes, and ſets foꝛth the award, and Alsigns a b2each ; 
an 221d, the Defendant demurs, and fo2 cauſe ſhews that the award is uncertain 
and not finall, oz it is, that one of the parties ſhall pay ſo much money to 
the other as ſhall be due fn conſcience, and that cannot be known how much 
P N it may be, and conſequently there is no award, but both parties are at li- 
An incertain bertp to go to law as they were befo2e, and ſo no end is made between them 
—_ not  , by the award acco2ding to the intent thereof, and theſe books were cited a- 
gainſt the award, 20 Ed. 4+ fol. 1 et 49 H. 7+ fol. 14, 8 Ed. 4. fol. 20,V It 
was ruled by the Court to ſhew canfe why lupge ment ſhould not be againſt 
the Plaintiff per nil capiar per billam, R958 1442 $6 pl 20 


The King and Place, 
Trin 23 Car, Banc, Reg, 


C 
* 


Bo 


geg 6 

Error to re- 1 He Cale between the King and Place adjourned, Paſc. 23 Car. was d- 
verſe a judg- I gain moved, which was this: Place was indided befoze Finch and 
n Evi. Crawley Juſtices of Dyer and Terminer , fo2 theſe woꝛds ſpoken againſt 
ment upoy, the Queen mother of France, viz. the Queen mother is the WAhoze of Ba- 
the Statute by lon, and is a Who2e, and hath had a Baſtard, and all the Noblemen that 
— will not joyn with me againſt her, are Rogues and Raſcalls. To this 
*g22run- eudiament the Defendant pleaded , and was found guilty by the Jury, ano 
Judgement given againft him: Whereapon he b2frigs his Writ of Crroz 

in this Court to reverſe the Judgement, and Aſsigns theſe Crro2s, 1, 

againſt the body of the Endiament it ſelf, and that he ought not to be En 

dicted fo2 the wo2ds, becauſe they are neither ſpoken againſt the Common 

law noz againſt any Statute law, 2. Againſt the pꝛocec dings upon the 
Endiament, which were againſt law, being too ſpeedy, loꝛ he was Endia · 

ed befoze Juſtices of Oyer and Terminer, and tryed in one day, whereas 

there ought to have been 15. days betwirt the pzeferring of the Ending. 
ment, and the tryal. 3. {he Venire is againſt law, fo2 the Court did 

thuſe try, and ſwo2e the Jury, which ought not to be. 4. Part of the 
Indgement is, that the Defendant ſhall be bound to his good behaviour, 

which cannot be upon luch an Endiament as was befoze them, 5. The 
Endiament doth not ſap, that the wozds were ſpoken contra pacem. 6. 

Part of the Andgement is, that he wall be,ſct upon the Pilloꝛy, and loſe 

his carcs, which no law warrants, but only to be ſet there to the view of the 

Imp: onen. people . i ftha paper on his head. 7. The Judgement is that he Mall be 
impꝛiloned fo2 a year without ball, which onght not tobe. To this laſt 

exception the Court anſwered, the party might be ſo committed ; But tbey 

ſaid, that the Juſtices of Oper and Terminer cannot try an _—_— the 
me* 


* vs 


1 
| 
: 
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ſame dap, no2 Juffices of peace at the ſame Seſsfons in which it was pꝛe- Tall. 
ferred ; and they tited one Barnabyes Caſe 13 Car. and Pridians Caſe, 6 

Car, 4 22 E. 4. et Plow. 44. But they ſaidJuſtices of Cy2, may try an Cndig + 

ment the ſame dap; Roll luſtice ſaid, the Kings Bench is a Court of Ev in 

the County where it fits, and theretoꝛe they may try an endiament temo- 
ved here out of the fame County the ſame dap, but net i it be removed hi. 

ther out of another County, fo2 in tbat caſe it is only a Court of Oper and 
Terminer. But Bacon denied it, and ſaid ſo was my Lozd Cooks opint- 

on, and it was alſo ſaid that Juſtices of Opet and LTerminer cannot pꝛo- 

ceed upon an Envdictment which is not taken befo2c themſelves , but Juſt⸗ 

cices of Gaol delivery may; and the Court alſo held that the jurarores electi ; 
tryati et jarati by the Court, as it muſt necefarily be here underſtood, was 
iliegal, fo2 the Jurp ought to be ele&i by the Sheriff out of the County: 

and laſtly the Court held, that legally there ought to have been 15 dapes 
between the Endiament, and the tryal, and fo2 theſe reaſons oꝛdered to 

gi ve notice to the Kings Sofllicitour, oz Derjeant, to h2w cau'e why the 
Judgement ſhould not be reverſed, 


| Hill and Farmer. 


Trin. 23 Car, Barc. Reg. I 


« _ wt 


Hill. 17 Car. rot. 674. - 
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A N Action of Debt was b2onght in the Common ple as upon an oblige⸗ __ 4 Debt 
tion, and a Judgement upon a demurrer was given foꝛ the Plaintiff, pon aa obli- 
the Plaintiff bzings a Writ of erroz in this Court to reverſe the Judge. 8 ⁰ 
ment, and Aſsignes foz Extoꝛ that the Obligation upon which the Action 
was b2ought, and Judgement was given, is a void obligation by the Sta- 
tate of quinto and ſexto of Ed, 6. mage againſt buying of Dffices. But Roll 
! luſtice anſwered, that the Judgement in the Common pleas was given 
upon a miſpleader there, andthercfoze you ſhould make that good) firſt 
befoze pou mode new matter. And there is another Erroz alſo in the 
ye which was not touched upon in the Common pleas, which is this, 

r the plea is of the Office of the delivery, within the Olfice of the Armo⸗ | 
ry, and after he referrs the plea to the O'fice of the Armozy Which is Declaration. 
another Oſfice, and ſo the Declaration is donble. Another exception was 
that the wozd Armentarius was uſed ſoꝛ Armamentarius. Monc ay following 
was given to ſhew cauſe why Judgement ſhould not be re verleo. 

* 


The King and Marſhall, 


Trin. 23 Car, Banc, Reg. 


| 0 
Arſhall brings a Writ of Erroz to reverſe a Judgement given 4. 
gainſt him upon an Endiament of barratry, and takes theſe excep- E - 
tions. 1. That it doth not appear in the Endiament, befoze what Com- 
miſsfoners the Endiament was _ „ upon which the Judgement — 
3 given 


1 A AI” 


—— —— ͤ uq — — — 


Trio, 23 Car. 

given, and ſo the Endiament is not good foz the incertainty of it, and con- 
ſequently the Judgement is erroneous that is given upon it, fo2 it ought 
to appear by the Endiament that it was taken befoze the Juſtices of Aſst- 
te, o2 Juſtices of Peace, oz of the Gaol-delivery, 3, The Indgement 
is, quod ſolvat tantam denariorumſummam , and ſhall find ſureties fo2 the 
good behaviour, and this is rather an award than a Judgement. To this 
exception Roll Juſtice anſwered, if it be a good oꝛder it is a good ludgement, 
and the oꝛdet is part of the ludgement, yet let the Kings Councell have no- 
tice , and the Pꝛolecutoꝛ ſhewcauſe why the ludgement ſhould not be re- 
verſed. 


— 


Judgement, 
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(41 

Arreſt of Pon a verdi given in an ejectione fitmæ it was moved in Arreſt of 
{ ns. ona V Judgement, and the exception was, that the Plaintiff was ejee» de 
— 4 %** uno Crof:o, which was ſaid to be of an uncertain ſignificatton z and becauſe 
; the Pla*ntiff concefved the Court doubted whether an ejeRione firmæ lap of 
| a Croft, he durſt not defend it, but moves foz a ſpecial Indgement (oz the 
reſt of the land contained in the Declaration, and pꝛaped that he might re. 
#a de "y leaſe the damages as to the Croft. Rolle Juſtice doubted whether an e- 
Alone fr jectione firmæ lyes de uno Crofto , and ſafd that a Fozmedon lyes not of a 
— Croft, but that an Aſsiſe doth,becauſe it is put in view to the recognitoꝛs, but 
-— on a Pracipe lyes not of it. The rule of Coutt was, that the Plaintiff Could 
as take a ſpecial Judgement as he deſired, and releaſc the Croſt. and the da⸗ 

mages to all, and that he ſhould have his Coſtes, 


— OE 


Lere and Cholwitch: 
Paſc, 23 Car, Banc, Reg. 
(12) 
Arreſt of Ere bʒings an Adton of Debt upon an Obligation againſt Cholwitch; 
—— = the condition of the Obligation was, that a certain ſum of money ſhould 


Oblig:1i20, be paid to the Plaintiff 40 dayes after he ſhould return with his Shtp to ſuch 
a Poꝛt of diſcharge fo2 frafgi;t foz his Ship, and foz non papment acco2- 
dingly is the Action bꝛonght; The Plaintiff hath a Werdic , The Defen- 
dant moves in Arreſt of Judgement, and takes theſe exceptions. 1. That 
the averment of the bzeach of the conditfon of the Obligation is not certain, 
and therfo2e not good, fo2 it both not aver that the Ship was diſcharged 
of his Goods, oꝛ that the 40 dayes were expired befo2e the money deman⸗ 
ded ; To this Rolle Juſtice ſaid, it is not uſual to pay fraight fo2 a Ship, till 
the owners have their noods delivered, but here the condition of the bond ts , 
to pay the moneys within 40 dapes after his return to ſuch a po2t of dif. 
charge, and it is not intended, that the money ſhall not be paid till the 40 
da pes be paſt. The 2d, Exception was, that he doth not ſay where the 
Ship was unloaden; To this Rolle anſwered, that it ſhall be intended 
that it was uniaden at the pozt where the arrived, if the contrarp be not 
ſhewn on the other ſive, zly. There is no notice expꝛeſled to be given of the 
ande. unſoadiug of the Sbip, and tt is being a collaterall thing, and penall to the 
Defcndant, be onght to have notice of it; To this Rolle ſatd, that one par · 
ty might as v eil take notice of this as the other, fo2 the thing to be done ts 
not 


Fraight, 


Irtendme: t. 


XUM 


CE... 


UM 


and viaualling it, and that he gave the Defendant notice of it at ſich a day, 


——— — — — 


8 of Trin. 23 Car. ms: 31 
not to be done either by the Plaintiff, oz Defendant , and the {Cue fs found 
againſt the Defendant, thcrefo2e let him ſhew cauſe Tuesday next why 
Judgement ſhould not be given foz the Plaintiff. Afterwards the ſame 
Term ludgement was given accordingly, 7 
X 
Segar and Dyer. 
Trin. 23 Car. Banc. Reg. 
Mich. 22 Car, rot. 125. or 135 
(80 


Ver bzings an Adton of Trover and Converſion, in the Court at eco to re. 
Briſtow againſt Segar, and hath a Ac tdi, and a Judgement againſt es lude- 
him ; Seger b2ings his Writ of Erro in this Court to reverſe this Iudge - 70 56 


ment, and Aſstones theſe Errozs. 1. To the Declaration which was ed. opt al 


ol the Trover, and Converſton, de uno pullo, Anglice a Colt, whereas Pul- 
lus ſignifies not a Colt, but p2operly a young Men, and hence we had the 
woꝛ d pallet but in a general acteption of the woꝛd it may ſlgnſfie alſo other 
poung things, but then it muſt have an ad jeuive of the ſpecies which it is to 
ſianifie, 03 a ſubſtantive of the genitive caſe joined with it, as pallus equi- 
nus, pullus Aſininus 03 Aſini and the like , and onght not to be nſed alone to 
ſignifie a colt, with an Anglice jopned to it, as it is here, The ad. Exception 
was, tyat it is not well ſet fo2th, how the Court was held where the Judge⸗ 
ment was given, foz he doth not ſhew that the Court was held either by 
letters patents, oꝛ by pꝛæſcription, but faith ad curiam tentam tali die coram 
A. D. I. H. tc. a tempore cujus contrarium memoria hominum non exiſtir, 4c, 
which cannot be a good pꝛæſcription, foz a Court cannot be held at ſuch a 
day, and befoze ſuch particular perſons, if it be not expꝛt ſſed to be ſecundum 
conſuetudinem. Che rule of Court was to ſhew cauſc Tuesday following 
why the judgement ſhould not be reverſcd, 


preſcriprioe; 
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4+ 
T He Plaintif veclares that the Defendant bad covenanted with him, Demurrer up 


to pay him ſo much money as he ſhould expend fo2 tepaſring, and bid 9» Declara- 


uall{18 a Ship foz him, and averrs (hat he 2adexpended 3001, im repairing n 20. #- 


c nam. 
and loꝛ non payment he bꝛings his Aaton of bzcach of Covenant. The De- # 2 — 
fendant proteſtando that the Plaint itt dad not laid out 300 l. in manet and 
fo2m as he had declared, demuts to the Declaration upon theſe exceptions, 
1. That t hat the Declaration was not good, becauſe he had not averrey 
a ſpectall beach of Covenant: But to this Roll tuſtice ſaid, that this ex+ 
teption had been often over-ruled, 21y, It was odjecen, that inthis caſes * 
the Plaintiff ould have b2ought an Acton of Debt, and not ot ai _. 
Covenant. But to this alſo Roll anſwered, that it was well enongh , Gion. 
{02 it is in the election of the Plaintiff to bꝛing either an Action of Debt, 03 
an Aaton of Covenant, and that it hath been teretofo2e queſtioned, whe. 
ther an Acton of Debt did lye in this caſe,bnt it was never doubted but that 3 
en Acton of Covenant did very well lie. A third exception was that here — _ 


— 
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no requeſt aſleged to pay the mony, and v ithout reqneft he was not bound 
Demand to pap it. To this Roll anſivereo, that the Plaintiffs Action was not an 
Acttou of Debt where a Demand is neceſſary, but it is an Action of Cove. 
nant, and there it is not needlull to allege a Demand. 


Boomer and Payte. 


ITtin. 23 Car. Banc, reg. 


16) | 
—— up- Pare the Adminiſtratoz of the Goods and Chattels of J. S. bꝛings an 


on a Decla1a- I auton of Debt againſt Boomer, and declarcs, that the Inteſtate bzoucht 
ciog in Dcbr, an action of Debt in the Common Pieas againft thzee, and had a Judge- 
ment againft them and a Capias ad ſatisfaciendum agatrft two of them u as 

dfreced toBoomer the Detendant, being thenSheriff of the Countywhere the 

» parties lived, to ryecute. ard that acco2dinglp he did execute it by taking the 
parties, and atteru ards dis ſuffer them to eſcape, and fo2 this the Plaintiff 


bꝛings bis Action. To this Declaratfon the Plaintiff demurs, But Roll 
Juſtice ſaid, he ſaw yo canſe fo? tt, fo: an Adminifirato2 ma have an aut 
on of Debt againſt a Sheriff upon an Efcape ſuffered of a Pꝛiſoner of the 
Inteſtate in His life time, and ozdered the Defendant to Chewecauſe 
Tueſday next wi the Plaintiff ſhould not have Judgement, 


Debt. 


The City of London and Eſtwick. 


6 Trin. a3 Car. Banc, Reg. 


For rRtituri- 8 Tephen Eſtwick pays a Crit of Reffitution to be reſtoꝛed to the place 
=w = = of a Common-Councel-man of the City of 1 oncon, being put out of it 
Fenn by tte Lo62d Patio? and Court of Aldermen, and alſo tommitted to New- 
Councel-man gate; the UUrit is granted and direged to the L od Saioꝛ arid Court of Al- 
of London, dermen, who thereupon make a long retozn,, ſetting ſoꝛth at large the tau. 

ee t ſes u hy he was depʒived and committed , and whp he ought yet to be ⁊cilo- 

: red, which in b2ict was fo2 carrping himſelf in a tumultuous way at an etc, 
anion of Common-Councellmen, and diſturbing the election ; this Reto2n 
was read and filed,and the Councel thereupon pzayed he might be ref c2cd, 
becauſe there was not ſuſſicic nt matter ſhe wed in theReto2n u hy te ould 
not be reſtoꝛed. and theſe cxteptions Mere taken to the Netozn. x. Thet 
it was too general, and ſhews not what manner of diſturbance Eſtuick made 
at the Court u bete the eleaton was. 2ly. Part of his miſdcmezrour 
is ſet fo2th to be clamando & veciferando, v hich ere eds tory urtertain 
and not p2oper to ſet fo2tha diſlurbance. 3ly. Jt was ſaid he was bidten 
to withd2zaw, and refuſed, and it is not ſhe un why te ſhould nithdzah. ly. 
The cuſtom ſet fo2th fo2 the Loꝛd Maio and Court of Aldermen to im- 
p2iſon ad placitum is not £cod, but they ſhould hate ſi:cwn that ſuch i pꝛi- 
ſonment bclonged to them per conſuetudinem, 02 by the Common. law. 
vip. Thepſap, that they had uſed to impꝛiſon ſoz ſuch cauſes, and do not 
ſwew u here the cuſtom is uſed, 6lp, They ſap quzdam quæſtio cita eſt 
touching the elt dien of one to be a Common. Councel man, and ſhew — 


* 


_- DAE: < 


his ability toꝛ the place, ly. By the incertainty of the Retozn the Plain 
tiff cannot plead to it. Sly. It is ſaid, that when he was commandedto 

go kozth, he ſaid he would not, but it is not laid that he did not go fo2th. 

gly. It is ſaid that the Court of Common⸗Counce l tendzed the Covenant, 

whereas they have no power by Dzdinance of Parliament to do ft, The 

Reco2der of Councel! with the City deſired time to amend the Retozn in 

matter of fozm, only, And ſaid, that the Plaintiff was removed ſront 

his place by a Court of Recozd, ano therefoze hoped he ſhould not be 

this way rcſto2ed, and that he had no loſs by being removed, ans thetetoze 

the Caſe was the leſs conſiderable; and whereas it was objected againſt his 

amending of theReto2n,that it was filed a ſo too late to move to it, He laid, 

that it was not filed by oꝛdet of Court, but only oʒdeted that Copies might 

be taken of it foz Council topernſe, and if ſo then it is not too late to pzap 

it may be amended, but though it were filed he conceived that in a caſe of this 

impoztance it might be amended in matter of ſoʒm as ſome Reto2ns had 

been ſozmerly in this Conrt, Roll luſtice anſwered the Recozder to this 

effec, You ought to ſhe w ſome cauſe upon which the party may ha ve reme- 

dy by a Writ of Erroz, oz otherwiſe, if Judgement be wzongfully given a- ge, 
gainſt him, which pou have not done; and as to the filing of the Retozn, a 

Retozn map be filed either upon motion of the party, 02 by the rules of the Filing. 
Court, and it were good, you conſider how this was filed; and as touching 

the ſu penſton of the party from his place, it ought not to be perpetual but Suſper fon. 
foz a time only, and ſaid, that after filing of a Retoꝛn. be it upon motion oz | 
by the rules of the Court, it cannot be amended, Tueſday next follow. A endme h. 
ing was given by the Court to hear Councel on both paris. po fue. 34 14 24-42 13 


Chadly and Scinch- 


Trio, 23 Car, Banc.Rep. 
Mich, 2a Car. rot. 556. 


— bzought an Acton upon the Cafe upon an Aſſumpſic in the Com- E:ror to — 
mon Pleas againſt Chadly, and hath a Uerdic and a Judgement. Stinch verſe a ludg - 
b2ings a Writ of Erroz here toreverſe this Judgement, and aſsigns fo aut i" 2" A 
Erro2, 1, That there were 18 returned upon the Jury, and but two of Ane 
them tryed the (ſue, 21y. Part of Declaration to ground the Aſſumpſit "IP 
was in another County, and not within the Juriſdiction of the Court where 

the iNue was tryed; and for theſe Errors the Iudgement was reverſed except 


cauſe ſhould be ſhewn to the contrary Thurſday next. 
Trin. 23 Car. Banc, Reg: 


T was moved to quaſh an Envictment fo2 erecting ofa Cottage contrary 3! . cos, 
] to the Statute; the/exception taken to tt was, that he ereded a Cottage 1 Jad 22 
foꝛ habſtatfon , but did not ſay it was uſed 02 inhabited as a Cottage, But g. erecting a 
Bacon Juſtice anſwered, that the very erecton of it is an offcuce againſt the Cottage. 
Statute, and thcrefoze the Endtament did very well purſue the wozds of 


the Statute, and therefoze would uot qualh it. 
F Wright 


ER Trin. 23 Car. 


VVright and Pynder. 
* Trin. 2 3 Car, Banc. Reg. 


Mich. 22 Car, rot, 440 antta. 21 


Opinion of * T. Cafe of Wright and Pynder was moved again to have the Judge⸗ 
* — ny ment of the Court. Roll Juſtice ſaid, that matter of fac ought to be a- 
upon an evi. Areed in aDemurrer to anCvidence,otherwtſe the Court cannot pꝛoceed up⸗ 
dence, on the Demurrer,foz the Judges cannot try the matter in fac,fo2 that were 
fo2 the Judges to give the verd{>, which belongs to the Jury to do, and to 
waive the matter in Law, which they houtd determine, and he ſat, 
that if a Deed be pleaded the party muſt ſbhew it in Court, but if it be given 
A Eviceace, in evidence ft is not neceſſary to ſhew it if it can otherwates be ꝑʒ obed to the 
fey + Ak rig plz Fury, and fo ts tt of a Recoꝛd given in evidence, and cited one Worſleys 
Cale 17 lac, Rolls Iuſtice took alſo two other Exceptions to the pleading , 
1, That the Goods menttoned in the Schedule appear not to be the ſame 
contained in the Declaration. 2ly, No Title is made to the Indenture 
by him who bzings the Aaton, and concluded upon the whole matter that 
Venire de no. the Demurrer was not good, and that there ought to be a Venire facias de 
vo. novo to try the matter again, Bacon luſtice much to the ſame effec, but 
lu Aim ant. differ 'd in this, that there ought not to be a Venire facias de novo but ſaid, 
that Judgement ought to be gi ven againſt one party, to wit the Defenvant, 
fo2 ill joyning in Demurrer, to the intent the party that is not in fault may 
be diſmiſſed, and the parties here have walved the Trpal per pays by joyn- 
ing in Demurrer. But Roll anſwered that no Judgement at all could be 
given, fo2 both parttes be in fault, one by tend2ing the Demurrer, the 
other by jopning in it, and the De'endant might have choſen whether he 
would have joyned 02 no, but might have pꝛaped the Judgement of the 
Court whether he onght to joyn. The Court adviſed to ſearch p2eſidents 
lo a Venire facias de novo after a Demurrer upon an evidence, and if there 


Pleading. 


, : be any, they held that the ſame Jury ought to come again, and not another. 

Ju 5. Roll ſaid, if a ſpecial vervic be found inſufficient, a new Venire ſacias 
ought to (ſue, and he ſaw no difference between that and this 
Cale, v ll l 


King and Summerland. 


Trin. 23 Car. Banc. Reg. 


20 

27 a (0 ] N the Caſe of King and Summerland again moved, the Tourt held that 
Opinicn cf the pleading of a bargain and ſale to be debito modo irrotulatum ſecun- 
- "oy dum formam ſtætuti is good enough, though it be not pleaded to be inrolled 
— aa within fix months, pct ruled it ſhould be moved again. The ſame term 
Enroilmc:r- Judgement u as given, that the Platatiff nil capiat per billam, becauſe the 
Deed was not ſaid to be enrolled, neither ſecundum tormam ſtatuti, no: 
within fix months, but only debito modo, which map be an Cnrollment at 

the Common law, and not acco ding to the Statute, 
ug . The 


Trin, 23 Car, 


— — — - 


The City of London and Eftwick. 
Trin. 23 Car, Banc. Reg. A 


— * 3+ gi 0 6 
Þe Court was again moved in the Caſe between the City of London (227 
'T mn Eſtwick , that the return of the City might be amended although argument 
it were filed, becauſe there are P3eſidents where it hath been done. Roll concerning 
luſtice anſwered, there was never any amended after the filing befo2e ing cir of 
7ths. time. It was replyed by the Councel, that the return being of this, ma. 
Term it might be amended , foz it reſted in the bꝛeaſt of the Judges. But Cuncel- 
Roll luſtice anſwered to this, that Ads of the Court remain in the bzeaſt ans place. 
of the Court the ſame Term, but not ads of others, and therfo2e this Amendment, 
being ſo was not amendable, and ſaid, that intertour Courts cannot amend a 
pzeſentment in matter of fac,foz that were to alter the cuſtom of the courts; 
and it was then ſaid, that Endtaments had been amended after the filing 
of them. And Alderman Langbams Caſe was al'o urged, where a reto2n 7 Mas A 179 
of the City was amended after it was filed, pet this was ruled not amend- 
able, Twiſden of Councel with the City argued that Eſtwick ought not 
to be reſtoꝛed to his place ofa Common-Councel-man foz theſe reaſons, 
1. B:cauſe it was not a place of p2ofit aud ſo it was no damage to him to be 
removed, and therefoze bis ſute was to no purpoſe, aly. It is not a place of 
Government, and ſo no dignity ta it, but it was a piace meerly of ſervtcs 
and trouble. But Roll luſtice anſwered, that a wit of reſtitution had been g.a;wuon, 
' adjudized good to reftoze a Conſtable to his place, which was moze a place 
of ſervice and trouble than this. I. There is a judgement ggainſt Etwick 
in a Court of Recozd, and it muſt be avoided either by erroz oz attaint, as 
the Statute direcs,and the partie cannot be reſtoʒed by a Writ of Reftitu- 
tion; and fo2 the objection.that the Return is too general, he anſwered, that 
Faith is to be gtveu , that there was a diſturbance made by him as is ſug- 
geſted, though it be not ſo plainly expzefſed as it might have been. 2ly, Here 
appears a coutempt to the Court, and foz this he may be ſuſpended, zly. 
The Cuſtome is well purſued upon the whole matter taken together. aly. 
The Cuſtome is well laid fo2 the commitment ad placitum, foz it refers to 
the woꝛ ds (uſpendere vel amovere, that is. either one oꝛ the other, 51y, The 
wo2d require amounts to a command being ſpoken in a Court of Reco2d, 
and the diſobeying it was a contempt, Hales of Council on the ſame five 
argued much asT wiſden had done, and added to it as followeth. i. That there 
appears a reaſonable cauſe pzecedent why he ſhould be ſu pended, and then 
it follows they may ſuſpend him ad libitum. 2ly. The alleging of the di⸗ 
fturbance is not material. fo2 that is not the ground of his amotion from his 
place, but only the inducemeut to it, 3!ly. Requiſitus ſhall be underffood 
requ:ſitus per curiam, it being alleged to be in Court. 4ly, Recuſavit is mo3e 
than denegavit, and implies he did not the thing enjoyned him, and ſo might 
well be committed. 5ly. There map be cauſe to gtant a Writ of reftitutt- 
on, though no cauſe foz the reſtitution: Foz a common- Councel-man of Co- 
ventry had a Writ of reſtitution out of this Court, and yet upon his ſute was 
not reſtozed. The Recozver moved foz a longer day to be heard fo? the 
City, becauſe it was a weighty cauſe, and ſatd that no reffitution could be 
made, fo2 the Writ was not well direced, and ſo is not well executed. The 
Plaintiffs Councel deſired expedition in the Cauſe; Wherenpon Roll ſaid, 
here hath been no delay in the OD rule is againſt pou, and 
2 hs 


% 
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Trin. 23 Car. 


he took theſe exceptions to the Retoʒn.1. It appears not by the rcto2n that 
the Plaintiff is removed from his place, but only that he is ſuſpended, and 
then he may well be teſtoꝛed, and it is not ſaid foz how long time he is ſuſ- 
pended, aly. It is not ſaid that he is ſuſyenved ſoꝛ a reaſonable cauſe, glp, 
It is not ſaid what the diſturbance was that he made foz which he is ſuſpen- 
ded, And further ſad, that the Court of the Common-Conncel is not a 
Court of Reco2d, foz no Writ of Erro2 lies there, but is a Court only 


Error. 


RcNi.urion, of Adviſe, Bacon luſtice as Roll, and ſatd, that Eſtwick had only remedy 
to be reffo2ed by a Writ of Reſtitution, and not by a Writ of Crrosz os 
an Attaint. Adjourned till @aturday to hear Councel foz the City, 


piu MI s- 


Rawſon and Bargue. 
Trio. 23 Car, Banc, Reg. 
Hil, 17 Car. rot, 904. 


20 
Argument up- Lone bzought an Action of Debt againſt Bargue fo2 15 l. upon the 


on a ſp: cial Statute of 2 Ed.6, ſoʒ ſetting fo2th of Tithcs, And upon the Trpal a 
v-9i6 or - ſpecial verdic was found, wherein the Nueſtton was, whether the Church 
- ion et Debt by reaſon whereo? the Tithes were claimed A. a free Chappel, and gi- 
upon the Sta- Ven to Ed. the 6th. by the Statate of t Ed, 6 d ſo diſcharged of Tithes 
wicolz Ed. og not, VValker of Councel with the Plaintiff argued, that it was not a 
v free Chappel, becauſe there was a cure of Souls, and ſocould not be free 
but p2eſentativ2 , and ſaid that the wo2d free was a woꝛd of diſtinction to 
diſtinguiſh things of different nature one from another, as liber homo is to 
diſtinguiſh a fret maa from a ville in, F2anckſold, Fzancktencment, and 
the like, and cited Bracton lib. 4. C. 3. 241K Ye likewiſe diſtinguiſhed 
Chappels into thzee ſozts. 1. Donative. 2ly, P2eſentative. zly, Without 
cure of Souls, and ſatd, that Chappels.gzeſentative were not given to the 


Bing by the Statute of p Ed. 6, and cite Nat. brev. 48. and 23 E. 4, 4 


ano 6 H. 7. c. :4+ and 5 H. 7. f. 37. and laid, that it is not within the mean 
ing of the Statute of 1 Ed. 6. to give Chappels pꝛeſentative, becauſe it is 
not within the miſchief which the @tatute was made to pe vent, and ſo in 
tends not to gire Chappels with cure of Souls, and the woꝛd free is but no⸗ 
minal, and voth not make it free it it be not ſo otherwiſe. Hales fo2 the De⸗ 
fendaut argued, that it was a free Chappell within the Statute of i Ed, 6, 
Fo? firſt it is called ſo, and it hall bepzeſumed it is rightly named ſo, ly 
It is ſo ſound to be by the Jurp , and to pꝛove that it is a free Chappell 
it is not pꝛeſentative, and 2ly, It appears not to be within the Juriſdiction 
of the D;dinary. 31y. The Ac of 1 Ed. 6. is an Ac which is general and 
gives all free Chappels, and extends as well to Chappels which are only 
reputative free Chapbels as well as to them which are ſo indeed, even as it 
is of a Channtery.Colicge , and an imp2op2 tation, as the Books are, and it 
is a free Chappell ne vertheleſs it be p2eſentative and with the cure of Souls, 
to a ſree Chappel may now be with the cure of Souls, although by the 
old Canon law it coul) not, as was held in Childs caſe, r Tac. The Chap. 
pel within the Tower is a free Chappell donative, and pet it is p2cſenta- 
tive and hath cure of Souls, ſo ſaith Lynwood of the free Chappel of St. 
Martins. It is alſo the intent of the Htatute, that it ſhould be ſo, foʒ a _ 
ege 


Trin, 23 Car. 27 
lege and a Chaunterp with cure are within the Statute, ag may zppcar 
by the Exceptions of the Statute of the Free Chappel with cure of Souls tn 
the Ille of Eely called the Chappel ofthe Sea, and the being p:eſentative - : 
with cure hinders not, but that it may de within the Statute, fo2 the p2e- | 
ſentation might ariſe at the firlt by ſpecial compoſition, as it is 13 F. 4. l. U + 
and Regiſter f 307- and it was inffanced in the free Chappet of Haſtings in 
Suſſex, and it may be a Chappel donatibe by pꝛeſetiption, and yet pzefen- 
tative. Adjoroatur ad proximum terminum to be argued again. Vid, poſtea. 

#9. 4 of 1 U BY pf 6 


— — — om 


— — — — —— - 


2 


Barker and Martyn. 


Trio. 23 Car. Banc, Reg. 
fun 2 / 


e caſe between Barker and Martyn was again moved, which uus 4 C. 
TSar this, An action of Trofpaſs was bzonght by Barker againft Mar- 6. 
tin, wherein he declares, that the Defendant bad bzoken his Houſe , an —_— 
had taken away quinque inſtrumenca ferres, Anplice fetters. Jn arreſt of cars ” hb” 
Judgement exception was taken tothe Declaratfon, that Inſtruments fers 
res, Anglice ferters, was not à good exp2eſsfon in Latin (as it ought to be Y 
of Ferrers, becauſe there was a p2oper Latin wozd foz Ferrers, namely 
Compes , fo that it ought to have been quinque Compedes, 02 quinque pa- 
ria Compedum, and not as it ts, foz the wozd Inſtrumentum is uncertain, and 
may be uſed to ſianifie any thing elſe with an Anglice added toit as well ag 
Ferrers, and as it is the pleading ts not all inLatin as the Statute direcs to 
avoid Barbariſm, and the word Anglice when it is p2operly uſed in a De- 
claratton is to help wo2ds of art, whichcannot be expzeſſed without an Ang: 
lice, and is not to be uſed where there is a p2oper Latin woꝛd to ſigniſie the 
thing, as in this Caſe there is / On the other ſide it was ſafd, that general 
wozds might be good in a Declaration, and barbarous wozds ſometimes, 
and cited Hobarrs Reports, 267. and Ward and Smiths Caſe, Trio. 4 lac, 
rot, 2395, Roll /uſtice , It is a hard thing to maintain this Declaration, Declaration. 
fo2 if it ſhonld be avmttted good it would being in al Barbariſm in pleads 
| ings „and any ſenſeleſs woꝛd might be uſed with an Anglice joyned with bleading. 

it, and he ſaid one was endided fo2 uandam artem Anglice of a Dras 
per, and it was adfudged nanght, and caſe between 1 ailour and Tays 
lour 9 Car, Treſpaſs, was bzought pro Decem caponibus, Anglice Capons,& 
avibus domeſticis, Anglice powltry;and adjudged not good. Pet the rule of 
the Court vas to argue it again Saturday next following, 


Feles and Lambert. 


Trin. 23 Car. Banc, Reg. 
Pa'® 22 Car. rot, 1636. 


is feet 20 
ESt brought an Action of Covenant againtt I ambert the Exetutoz of abba of 


Sit Molton Lambert, and veclares that Sir Molton Lambert did in his — 
ecutor, 


XU 


36 Trin. 23 ar. Gags 


« life time by his indentare let certain lands unto him foz years, and cove- 
nanted thereby fo2 himſelf, his Executoꝛs, Avminiſtrato2s, and Aſsions,that 
the Leſſee ſhould not be put out of poſſeſston of the lands let by him 
during the ſaid Term, and that ſince the death of Sir Molion Lambert his 
Leſſoꝛ, he was put out of poſſeſs ion by ſuch an one, and upon this he bzinag 
his Aion of Covenant againſt the Executoz, The Defendant pleads, no 
Aſets, upon this an iſue was joyned, and a ſpecial Uerdic was found, To 
this effec, That Sir Molton Lambert did let the lands mentioned in the De- 
claration to Eeles prout,xthat there was ſuch a Covenant in the Deed prout, 
and that the Plaintiff was put out of poſſeſsfon of the lands prout. They find 
likewiſe , that Sir Molton Lambert made his Mill, and made the Defen: 
dant his Executoz, and died; that Sir Molton Lambert by his will gave 
many legacies of goods, and that the Defendant befo2e the Plaintiff was 
put out of poſſeſsfon, did pay all the Legacies in kind, and that beſides thoſe 
Legacies he had not Aſets to diſcharge the Covenant. Upon this Uervic 
the matter in Law was this, whether the Erecutoz ought to have fozbozn 
the payment of the Legacies, and to have expected till the end of th: Term 
let to the Plaintiff, oz till the Covenant had been broken, and fo2 doing 
otherwiſe ſhould not be charged with the Covenant de bonis propriis; 02 
whether the Covenant not being bꝛoken in the life of the Teſtatoꝛ, no befo:e 
the Legactes paid, he had not paid the Legacies as he ought, and ſhould not 
be freed from being charged with the Covenant de bonis propriis, Upon 

Decree in opening of the Caſe Rolle Iuſtice ſaid, that a decree in Chancery againſt an 
Chancery. @Cxccutoz, ſhall not be ſatisfied befoze an Obligation made by the Teſtatoz. 
and become due after his death, Saturday following was ſet to here Coun- 


cell again, pefto*. 2 pliy 1295-3 Alb 38 pls 73 pl 55 


Tones and Stanley, 


Trin. 23 Car. Banc, Reg. 
25 
= — Judg: Ones brought an Action of Debt upon an Obligation to pero: m Cove- 
Action of nants of an Indenture againſt Stanley, and hath a Uerdic againſt him; 
Debe, Stanley moves in Arreſt of Judgement, and takes theſe exceptions; 1. 


That the Goods valued in the Declaration, are not within the condition ot 
the Obligation; 2, The goods are not certainly ſet ſozih what they are, 
fo2 the Declaration is of divers parsclls of old ſtuff; 3. Some of the things 
mentioned in the Declaration are not goods, andſo not to be valued , foz 
the Declaration is of partitions within the houſe , and of a ſhed, which are 
part of the free hold, and not goods ; upon theſe exceptions the Judgement 
was arreſted till the other ſhould move ĩt: 


VVhite and Thomas. 


Trin. 23 Car, Banc, Reg. 
* Trir. 18 Car. rok. 1400. 


Error to te- 
verſe a ſudg. VV Hite binds himſelf,his Heirs, Executo 28, and Adminilirato2s,in an 


os af — Obligation to I hom foz the payment of a certain ſumm of mo- 


Heir, np, 


Trin. 23 Car. 39 
mony at a certain day, the mony is not paid, a Judgement is obtained a- 
gainſt White fo2 the mony , Whice makes his will, and makes bis Per at 
law his Executoz, and dyes leaving lands to defcend. White 
as Peit bꝛings a Writ of Trroz to reverſs this Judgement; Jt was ar- 
gued by the Connceil of the Plaintiff in the Writ of Errez, that the Writ 
did lye, becauſe although the Anion in the fozmer Judgement was but a 
perſonal Aaton, yet in this Caſe, the Land of the eit map be charged by 
the Judgement, fo2 an elegit may be thereupon taken out to charge Lig Hei. 
Lands, and therefoze the Judgement concerns him as Heir as well as E g 
Exetutoꝛ. and thercfoze it is reaſon he ſhould b2ing a Writ of Erroz to re- 
verſe the Judgement, . becauſe he map be p2ejndiced by it. And a Caſe g ecutcr. 
in Trin. 29 Eliz. rot, 631, Banc, Reg, was cited, that the Heir is pꝛity to the 
Judgement, and therefoze ſhall have a Writ of Erro2, and he is not meer: rer. 
ly terr-Tenant 13 E. 4. 2. Roll luſlice, the tert · Tenant ſole ſhall not have 
a Writ of Etroꝛ upon an extent: And in the Caſe at the bart the Heir is not *. 
pꝛivy to the Judgement, and the extent is only upon him as terr-Tenant, 
and he is not made pꝛivy to the Judgement by the extent, but after Execu- 
tion he may have a Writ of Erroz , and he ſaid, the Bail cannot bzing a Bail, 
Writ of Grroz upon the Judgement oiven againſt the Pzincipal , and the 
lame reaſon is here , and it will be very hard to maintain this Writ of Er- 
r0z, Adjourned to the next term. 


» 
Terry and Baxter. 


Trin. 23 Car, Banc, Reg, 


Paſc, 23 Car. rot. 394. 
„ 0 


a 2 
« | Erry b2ings an Action of Debt upon an Aſſumpſit agaiuſt Baxter, to — 
tand to an Award. The Defendant pleads nul arbitrement; the Plain- u pon an D- 
tiff ſets ſoꝛth the award, and alsigns a bzeach ; The Defendant demurs, tion in 
and fo2 cau'e ſhews that part of the award was to pay 5 |, to the poo2 of the 7 to 
Pariſh of D. which was not within the lubmifston, and lo the award was 2a" © 
not good. Rolle luſtice anſ we red, if the award be bold to the 5 |, awarded d good 
to be paid to the pooz, pet it is good to the ti ſt, foꝛ it is perfect as to the en · in pare 3; 2 
ding of all differences between them which are ſubmitted, and therefore b award. 
— _ on Monday next, why judgement ſhould not be given for the 
Amit. 


More field and V Vebb. 


| : Trin. 23 Car, Banc. Reg. 


Paſc, 23 Car, rot, 50. 


9 28 
V V Ebb b2ings an Action upon the Caſe againſt Morefield in the pas Error to re- 

. lace Court at Weſtmintter , and hath a Judgement; Morefield vi a ludge- 
bzings a Writ of Erroz in this Court toreverſe the Judgment, and Aſsians 222 — 
theſe Errozs. 1. It is not ſhewed in the Declaration that the cauſe of ne Ci 
Action was infra jurudictionem palatii, But Rolle luſtice anſwered, that 14:is4i&ion, 

it 


XUM 


— 
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it was ſhe wed to be infra jurisdictionem Curiz , and that was good enough, 
foz the Court is alleged to be held by Letters patents, A 2d. Extep⸗ 
tion was, that there was not fifteen dayes foz the retozn of the Venire fa- 
cias as there onght to be; But to this Rolle Iuſtice alſo anſwered, that the 
Court is held by Letters patents, and the reſoze it may be retoznable with. 
in fifteen dayes,though by the uſual courſe of the Common law it cannot. And 
therefore ordered the Plaintiff in the Writ of Error to ſhew better mar- 
ter, otherwiſe Indgement ſhould be affirmed againſt him, h 


geg, ME 6+ H 
The King and Holland. 


Recorn, 


Trin. 2 3 Car, Banc, Reg, 


For queſhing He Cafe between the King and Holland was moved again, and the 
>n i, quißt on Counce ll agatr ſt the King, moved that the {nquiſition found foz the 
aal us. King to entitle him to the uſe of the Copphold might be quaſhed, becauſe 


poll. 


V.c. 
; ſatd, that the Kj 
Croprbold. leſſe to the n'e of Copphold lands; it he would, 1. The Lo2d would be 


Vie, W2onged, which the King ought not to do, but to moteg his ſub- 
P.oreGion, Ies, fo: the pzotention of the ſubject, is not only matter of honouz to the 
Truſt, King, but alſo of truſt in the Crown; zip. A ranger is w2onged bp it; 
oy zly. The Coppholder of the Panoz cannot have remedy foz the injury 
* done him, fo2 he ought to ſue in the Loꝛds Court, and not elſe where, and 
Honour, terc he cannot do it , and the rule fn law is de minimis non curat lex, and 
it is much lefſe fo2 the honnour of the King to have a Copyhold eſtate, which 

is a baſe tenure. But ft map be objected, that if the King ſhall not have this 

uſc , he ſhall be in a woꝛſe condition than a ſubject, To this it is anſwered, 

that he ſhall be ſofn caſes which touch his royalty, and map be a diſpa⸗ 

rage ment to him, which inde ed doth not make him in a woz2ſe condition 

though it map ſeem ſo, but it is moꝛe for his honoꝛ and a Coppyhold is an 

cſtate at the will of the Lo2d , and ought to be pzoteced by the Loꝛd; and 

the King cannot be Tenant at will to any, and therefoze cannot have a 

Copyhold cftate ; and an Alien is not capable of a traſt, becauſe it is a thing 

in Action which an Alien cannot have, and therefoze he cannot dertve it 

from him. Twisden fo2 the King in his Argument conſidered, 1, UWhe- 

ther the King can have a uſe at the Common law which is fo: an Alien. 

2. Whether a truſt differs ſrom a aſe; fo2 the firſt he ſald, that an Alien 

map purchaſe lauds . and a uſe at the Commoi law, but he cannot retain 
them, thereloꝛe th: King ſhall he ve them by his Prærogative, anda uſe is 
not a thing in p2tvity, but is an Antient inheritance at the Common law. 
y. There is no confidence annered to ceſtui que uſe, oz to the Feoffo? , 
but may be diſpoſed of, zly. Things fn p2ivity in Action may be given 
to the Ling, and a uſe is an inheritance in the nature of a Chattell, Alp. 
A uſe is grantable over, and therefoze map be given to the King , and the 
meaning of the woꝛd loft, in the Statute, is to be intended that it may be 
{oft ſoʒ the difficulty of finding ſuch ſubtile convepances, and not that the 
right was really loft; And foz a truſt it is but a new name given to a uſe; 
and invented toDefrand the Statute of uſes, and a truſt of aCopphold is all 
one with another truſt, foz it is the taking of the p2ofits of the land, and not 
the Ellate in the land, and the King ſhall have it; And to that which is = 
that 


—. 
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that the King cannot be a Copyholder, it is not ſoclear ; fo; J conceive the 
contrary : foz a ſurrender of a Copphold to im is good, and of a uſe too: 
and he cited theſe books, 9 H, 6.fol.25, 20 P. 3. f. 3. 11. reg 91_ Rolle Iuſtice 
ſafd , that a Truftee oꝛ ceſtuy que cruſt cannet take the pzofits of the land, Cuy que 
but hath only bis remedy in cquity, fo2 the Cſtate in the land is only in the a, 
party truſted ; and the King wall not have the p20fits cf the land upon an — 
Out lay againſt the ceſtuy que uſe, oʒ ceſtuy que truſt. And Law and Law & Lqui- 
Equity ought not to be confounded ; therefo2e il the King hath equity fo a 
thing, te onght not to ſue fo it at the Common law, ſo is it in this caſe at 
the . Adjoyraed, 7 $9: &+- at 12 e . jd'# 

gg lu. 14 ol 3 


ö Chapel and Drew. 


23 Car, Banc, Reg. 
Hill. 11 Car, rot, 9:1, 


N this caſe the party being attainted of felony, pleaded his Chartct of £ _—_ ro 
] Pardon and Claims, thereby to be refto2ed to his Goods and Chatte!s » p. don tor 
to eited to the King by the felonp ; and the Queſtion was, whether as the 
Pardon was penned he ſhould be reſto2edo2 no: the wozds of the Pardon Pardon. 
upon which the Queſtion grew, were theſe, pardonavit, remiſit, & relaxavit, 
and it was held, that he was not by theſe woꝛds to be reſtoꝛed to his Goods 
and Chattels;fo2 the woꝛds do not amount to a Surrender in caſe ot a tom. 
mon pcrſcn, much leſs in caſe of the King, and there oucht to habe been the 
woꝛd reſtituit. Roll Tuſticeſatd , this Pardon was d2awn by Noy, At: 
torny General , and was tw ſhozt, and it was ſaidbyhim that if one be . 
committed to the Gaol fo2 one felony , the Jactices map enquire and — 
the party fo2 another felony fo2 which he was not committed. 


Tylers Caſe, 
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| (G1 
| A? action of Debt was b2ought againſt Tyler upon an Obligation to 2*"**"** to 


ſtand to an Award, and the Plaintiff declares of an Arbitrement + a. co 
made the 2$th, day of May in ſuch a pear, ready to be delivered up the nine 
| and twentycth dap of May in the ſame year; The Defendant pleads nul: 
lum Arbitrium, The Plaintiff replies, that the Award was made by the 
Umpire the 28th.of May readp to be delivered up upon the ſame 28th. day of 
May, and to this replication the Defendant demurs, and ſhews fo2 cauſe, 
that the Plaintiff had ſet fo2th double matter, one in his Declaration, and 
the other in his Replication; lo; the Award ſet fo2th in the Declaration, 
and that ſet fo2th in the Replication cannot be intended to be one and the 
ſame. But Roll Iuſtice anſwered, that the Iſſue to be tryed, is not to be 
taken upon the dap of the Award made, and therefo;e it requires no anſwer, O nue: 
and ſo cannot be double, and one ought not to demur foz the doublenes 
of the matter upon a thing upon which no Ane can be take 


d ru- 
led better matter ſhould be ſhewn, or elſe Iudgement ſhould be — the 
Plaintiff. 

G Eſtwick 
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Eftwick and the City of Lenden. 


2 ae. Trin. 23 Car. Banc. Reg. 1 35 


32 He Caſe of Eſtwick and the City of London was again argucd by Ser- 
Argument in jeant Glynn foz the City; in his Argument he inſiſted upon thꝛee par- 
the Caſe of titulats why Eſtwick could not be retozed to his place of a common-Coun- 
the VVrit of cel-man, 2, That acommon-Councel-man may be removed oz ſuſpended 
Refticurion © from his place at pleaſure by the cuſtoms of the City, 2ly, That he cannot 
Couace- be reſtozed by Law. zly. No reſtitution can be in this caſe as it now ſtands, 
mans place, Ftrff, the cuſtom to remove a common-Councel-ntan is good, fo? it firſt be- 
Keſtiruron, gan by agreement, and ſuch a cuſtome is good at the common law, much 
Cultome, moze her? and it is not an unreaſonable cuſtome, although it may ſeem ſo 

prima facie, like as it is in the caſe of a Lo2d that ſeiſeth the Lands of his 

Uillein, and in the caſe of a Copyholder that fozfefteth his Eſtate by the 

felling of Timber. A ſecond reaſon is, tt agrees well with the nature 

and condition of the office of a common-Councel-man to be ſubjed to this 

Tryal, Cuſtome, and we know that many things ſhall be tryed by Cu- 
ſtome, contrary to the courſe of the common law. zly. We ſee that the 
ozdet of the Parliament is a rule to try matters concerning their Pem- 
bers, and ſo it fs here in the Citie to try their Pembers. Alp. 

Af it would not be ſo, it would pzove deſtructive to the City, by waſting 

till ſuch an offender might be removed by a courſe in Law, which fs far 
moꝛe tedious than this cuſtomary way. To the ſecond point, he ſafd, that 

by Law there can be no reſtitution to this office, and this is p2oved by the 
verp naturgof the Writ of Reſtitution, which is to reſtoze the party to a 
freehold oz ſome other matter of pꝛofit, neither of which can be in our caſe, 

a wit of Reffitution is to reſtoze one to a poſſeſsfon, where one may 
2 reſto2ed by an oꝛdinaty wap, neither doth the Statute of Magna char- 
93 a.cftend to our caſe : foz acommon-Councel-mans place is merely 
grounded upon the cuſtome of the City, and not upon the Common law : 

and he ſaid there are thzee grounds foz a Trit of Reſtitutton. 1. A con- 
tempt to the King. 2ly. A hurt to the Common- wealth. zly. Particular 
dammage to the party; but none of theſe is in our cauſe, and bv 

is no cauſe loꝛ a Writ of Reſtitution. The caſe of Sit Iames Bagg3having 

a Writ of Reftitution was, becauſe he was depzfved of his Tfave and 
Conte bl: Freedom, x lree hold, and our caſe differs from the caſe of a Conſtable, oz a 
Church war- Church warden,o2 any caſe that can be cited; foz a Church warden is an of- 
worden. ficer inrelatton to theCommon wealth foz the exetution ol Juſtice, v herot᷑ the 
Common law takes notice, and :ike wiſe a Conſtable is a known Dfficer to 

R:co:der. miniſter Juſtice tn relation to the pablique:ſo is it of a Recozder of a Cozpos« 
ration, and ſo they all differ from our caſe. Foz authoz2ity to this point in 17 


aG 1 N lac. but moved firſt 16 lac. Warren a common -· Councel⸗ man of Coventry 


ws denyed upon the reto2n of his TUrit to be reſtozed, and our caſe and re« 
tozn is moꝛe ſtrong againſt the Plaintiff; and Burman a Gentleman of one 


Ap Wok [77 of th: Juns of Court, being expelled could not be reſtoꝛ ed by a TUrit of Re- 


ſtitution, and lately a common-Councel-man was removed fo2 not taking 

the Pzoteſtation, Foz the t:ird point, whether upon the Writ it ſelf, as 

this caſe ts, there can be any reſtitution made? J conceive not, becauſe it 

is direced to the Pato and Commonalty, and Citizens of the City of Ion» 

18 don, and ſo there is in it a falſe recital ot the ſuſpenſton; fo he was not re · 
: moved by the Citizens, and ſo the TUrit is direced to parties who did not 

the 
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the wꝛong, and ſo it is ill directed, and it differs from the direction of the 
Writ in Sir James Bags cafe, aud it ougit to tave been direced to the She. 
riffs 02 Piniſters who have authozity to reſtoze Lim, as they did remove 
him, fo2 the party that hath done no wong ought not to be puniſhed 02 mo« 
leſted; and to the ill direction of the Writ could not Warren the commons. 
Councel man of Cdvetery be reſto2ed , and the Coꝛpoꝛation of London is 
reſponſable fo2 all particulpr Piſdemcanours done within any Courts of 
Juſtice within the City, o2 other general Piſdemcanours there committed. Miclemes- 
Maynard on the other ſide argued, that tie caſe was miſtaken as it is ſta- ours. 
ted in the Reto2n, fozit ſuppMeth that th: party is removed at pleaſure, 
and yet ſuppo'eth alſo, that there is a caule to remove him, to wit his refuſing 
to go out, and exp2eſſethnot that he did not go out,ns2 that he was command: 
ed to go out, but that he was requeſted, And whercas it is ſafd a commons 
Councel-mans place is no mo2e but to adviſe, here is mo2e than to 
adviſe , fo2 he hath a p2ivilece fo2 his otrn good, and the good of the City. 
i 3ly, The Writ ts wel dfredcd, and cannot be otherwiſe fo2 the party to 
have remedy, and all tte Pꝛeſidents are as this is, and Alderman Harris his Prefideges -—_ 
caſe is the ſame in point with ti is, where it was by thice Judges reſol ved i . K 225: 
that be ſhould be re ſtoʒed to his Aldermans place, becauſe it was a place 
| of Yonour as weil as of Burthen, Roll Juſtice ſaid, 1. That the Writ was 
well dircaed, zly. That the caſtowm was il recited, zly. If it were , 
well recited, yet it is a void cuſtom, 4ly. The Reto2n is not good, 
1 fo2 the incertainties of it, viz, in the cauſes ſhewed, why the party was re- 
1 moved, and therefo2e that he ought to be reſtozed to his place. B3con Jus 
ſtice to the ſame intent, and ſaid, that whereſoever a Commiſsfoner oz 
other perſon hath power given to do a thing at his diſcretfon , it is to be un⸗ 
derſtood of ſound diſcretion, and acco2ding to Law, and that this Court Diſcrerion, 
hath power to redꝛeſs things otherwiſe done by them. Therule was, that luriſdiction. 
the party be reſtored, if better matter be not ſhewn Tueſday following, 
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| Nan Acton of Treſpaſs foz digging in his Ground, and carrying away 200 Arreſt of : 
load of ſoyl, Jt was mored in arrcft of Judgement, that it ſhould have — 15 
been of ſoyl inde provenient. and that an intendment cannot make it good. 


Roll Iuſtice ſaid, it ſeems a good Exception, foz as it is it is too genc rallte 


| laid. 
Vincent and Furſy 
Trin. 23 Car, Barc. Reg. 
' Hil. 22 Car, Rot, Q, 
* 
| | 34 
| Incent bzought an Acton of Treſpaſs againſt Furſy fo2 bꝛeaking open A*r*® of 
2 Cheſts, and taking away certain Cloaths, and z l. in mony, and had ludgementin 
1 Tre{paſs. 
7 # ole (A. 
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a Uerdia foꝛ him, The Delendant moves in Arreſt of Judgement, and 
takes theſc exceptions, 1. That the Declaration is too gencral, fo; it ſets 
not {0; ty what the cloths were which were taken away, and ſo the value of 


them cannot be known as it ought to be, that Damages map be rightly af- 
ven. 2. In this one Declaration there is an Acton of Treſpaſſe, joyned 

vith an Agion upon the Caſe, viz, the Treſpaſſe foz breaking open the 
Cheſis, and the Actfoni of the Caſe fo? taking away the cloathee, and mony, 
whic ought not to be, fo2 two ſeveral Aatons ought not to be latd in one 
Declaration. Wadbam Windham of Councell with the Plaintiff ſafd it was 
weil cnough, and could not he other wiſe and the thing is certainly enough 
let fo2th . ano (hail be interp2eted reddendo ſingula ſingulis, viz. the ſpolia- 
vit in the Declaration ſhall have reference to the cloaths, and the cepit to 
the mony, Rolle luſtice ſafd , that an Aatou of Trover „and Converſtou 
fo? divers ſo2ts of linnen had been adjudged good, and 29 E. 3. An Adion 
of Treſpaſſe lyes fo2 beating of his ſcrvant , and in Cletheroes caſe, an Ad- 
fon of Zrefpaſſc was held good fo2 reſcuing a pꝛiſonet from him whom he 
had Arreſted, andthe Cook of Grayes Inn bzoaght an Acton of Treſpaſſe 
fo2 taliing away bis wife, per quod conſortium amiſit, and it was held to be 
well bzoucht, but if the cloaths in the caſe at the bar had not been in the 
chef, the Action would not have lain; and he took another exception, name⸗ 
ly that the Declaration wos fo: the bzcaktug of a cheſts, and ſo it appears 
not where the cloaths were when they were taken, whether fn one 02 in 
'oth of them, „The rule was co ſtay Iudgement till they had ſeen the Re- 
ord; 2 . 


Capell and Allen. 


Trin. 23 Car. Banc, Reg. 


Hill. 22 Car. tot. 639. 


Apell bꝛought an Action Debt upon an A ſſuwpſit to ſtand to an award, 

the Defendant pleaded Nul Arbitrement, the Þlaintiff rep!yes, and 
lets foꝛth the Arvitrement , and the beach, the Defendant demurs, and 
fo2 cauſe ſhews that the award was not good, becauſe it was made but of 
one part, fo: it was, that one of the parties ſhould do ſuch 
things expꝛeſſed, and that the other party ſhould pay fo: the ma- 
king the Bonds of @Submiſston , which cannot be awarded, and ſo no- 
thing is ap arded foꝛ him to do, and the Arbitrato2s cannot award this ,be- 
cauſe it is not within the ſubmiſsion. Rolle luſtice held this a good excep⸗ 
tion, and ſaid tte Charge fo2 making the w2itings is not within the 
Submiſsion , fo2 the bonds were made befoze the Submiſston, and it was 
Held 13 Jac. that the woꝛds e TG. æmiſlis — the 2 will not help an a: 
ward made but of one part, 
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A N Action ot Debt was bꝛought upon a Bond, to perfozm the Cove- D-murrer to 


nants of an Jndentureofa Demiſe foz years. The Plaintiff de⸗ Cy — 
clares that he made the Leaſe to the Detendant the 28. day of May, and ; bond to pet- 
that afterwards ſcilicet the 27, ot the ſame Ponth of May, the Defendant tom Cov:- 
bꝛoke the Covenant. To this Declaration the Defendant did demurr, zue an 
becdaſe it appears that the bzeach is ſet fozth to be betfo2e the leaſe began, — Ar: ; 
which could not be, and ſo there is nocaule of Action. But to this Bacon | ;erprecacis 
luſice ſaid, where the poſtea and the (cilicer are repugnant in a deed, as nere. 
they are, the poſtea ſhall be good to ſigniſle the time of the Covenant bꝛo· 
ken , and the ſcilicer ſhall be void,/ Therefore ſhew cauſe why che Plaintiff 


ſhould not have ludgement. ota. 


Trin. 2 Car Banc. Reg. 


| 2 

A Pꝛohibition was p2ayed to the Coꝛpozation of Lincola upon a ſng: - (3 w_ 

geſtion made, and ſwoꝛn in this Court, that the cauſe of Acton if a- biin to the 
ny bere aroſe in the body of the County of Lincoln, and not within the = 75 ation 
jurisdicfon of the City of Lincoln, Hales on the other ſide ſafd, they had en 
admitted the ſurtsdiaton of the Court in that they had not plcaded toit. But turisdi&tion, 
Roll Iuttice ſaid, inferiour Courts are limitted in their jurisdiaions , and ich bicion, 
onght to be kept in oꝛder by pꝛohibi ions if they exceed , and it they pzocced *0<<<<b gs. 
in matters not within their jurisdigion their p2oceedings are vold. 2 d- 


jour nedfo the next Term, 
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(39 
T He Court was moved foz a Pꝛohibition to an inferio2 Court, but on * chi- 


the contrary part it wasſaid, that they moved too late, fo2 they hay CEN 
admitted the jurisdicion of the Court by pleading, and cited 9 H. 7. 1 Count. 
and Fitz. jurisdict. 19, Bacon luſtice ſatd , it is here in a Court of Tom: Avmillion, 
mon Law, and not in the ſpiritual Court os Admiralty, and thereto e 
a Pꝛohibition map be here grantednotwithſtanding the picading there, but **2Þ'birion, 
had it been the ſpiritual Court oz the Admitalty, it had been otherwiſe. 
But Rolle luſtice ſafd, ft was all one in the ſpiritual Court , oʒ Admiralty 
as it is in this caſe, if they exceed their jurivdictfon, Yet it is miſchei vous to luri:di&;on; 
grant a p2ohibitton in this caſe, foz thereby many Judgements will be ſtop. 
ped, Therotfoze the Court would adviſe to the next Term, but ſtayed nothing. 


Trin. 
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(39) 
"7 He Court was moved that the underſheriff might return a Jury, be- 
For the un- cauſe the Sheriff, an» Cozoner were of kinn to the Plaintiff, the 
Lerchen 119 Court thereupon demanded whether they had bꝛought in the ſurmiſe, and 


leturn a lury, 


a p:oved the petigree, to which they anſwered, They had, therenpon they 


Sure ſe. were bio to name ſome Atturncys of the Country, which was done, and 
= gee, ther cupon a rule made that they ſhould return the lury. Nota. : 
totes. 


Trin. 23. Car. Banc Reg. 


To Ray pro- T Me Court was moved fo2 a rule to ſtap pꝛoceedings in the Court at 
_ . „ * Maidſton in kent, becauſe a ſuperiedeas could not be granted, fo2 that 
„ve, nothing e rroneous iũued out of this Court, But the Court anſwered, that 
dale lee a Giperledeas might well be granted, and lo ſaid Hodsden the Sccondary, 

*. qough nothing erroneous be iſſuing ont of this Court, and Bacon luſtice 
Writs. ſaid that the TWrits of the Court are as good, and ot as much fo:ce as the 
Rules. ru!rs of Court, and therefoze we will make no rule to ſtay tycir pꝛoceed⸗ 


tags, but you ſhall have a ſuperſedeas if you will, 
Perſon and Dawſon. 


ee Mich. 23 Car. Banc. Reg. 
Arr ſt fru A N Action of the Caſe was bzonght by Perſon againſt Dawſon foz 
mw " au theſe woꝛds, pour Son innuendo pour Son William, ſtole a horſe, and 
words ſoldhim ſor ten pounds ; The Plaintiff hath a Uerdic , the Defendant 
moved in Arrcit of Judgement that the woꝛds are not actionable , becauſe 

Cafe, uncertain , and the innuendo cannot help them; and the Judgement was 
VVoids. raped till the other Would move. It was afterwards moved again and the 


Judgement ſtaped, and this Term ludgement given for the Plaintiff. 
after . yo df oy : : 


Mich. 23-Car. Banc. Reg. 


(2) 
"ns, gy Te Court was moved to auaſh an Enditment upon the Statute of u- 
won „ 2 ſarp, The exception taken was, that it is not ſaid corrupte agrea- 
uu vit nec accep't, and ſo the Stetute is not purſued ; Roll luſtice ſald, that it 
Puituauce, {3 theco;rupt receiving, and the co:rupt concept, upon which Endiaments 
are framed npon the old Statute, viz. 3. Ide. Mc. but if the Endiament 
be lramed upon the Statute of 21 Tac, there it ought to be upon the cozrupt 
contract, and becauſe this Endiament is framed upon the Statute of 2x 
Jac, and mentions not the cozrupt contra, it is not good, and therefore let 


it be queſhed, 


Yates 


_ " Mich. 23 Car 47 


—_— * 


— — — 


Yates againſt Lyndon. 


Mich. 23 Car, Barc. Reg. 
® 


(3) 
Ary Yates bzought an Adion upon the Caſe fo2 ſpeaking theſe woꝛds 4rreftot jueg- 
M ol her, Mary Yates is a Sorcerer, and p Witch, and a white Witch ,—_ 
ſhe can witch and unwitch ! and hath a Uerdſ, Tie Defendant moved 3 '** 

in Arreſt of Judgement that the wozds are not acfonable, becauſe the Cie. 
Plaintiff is not by the ſpeaking of them bzought within the Statute of 2x, ue. 

Jac. againſt Witch-craft: But Roll luſtice doubted, whether the woꝛd ©02. ng HG 20 
cerer did not b ing the Plaintiff within the Statute, Yet Judgement was 

fayed till the Plaintiff ſhould move. Hill. the ſame year it was moved a- 
gain, and the Court adjydged Nil capiat per billam, foz they held the u oꝛds 
not actionable, - . 77 ©; 


Turner and his VVife. 


Mich, 23 Car. Banc. Reg; 


Urner and his Wife bought an Action upon the Caſe fo theſe wo2ds, ef 4 
ſpoken of th Wife, ſhe is a Witch, and I will take my oath of it; The udę ement ini 
Plaintiffs had a Uerdic : The Defendant moves fn Arreſt of Judgement Aion tor 
that the woꝛds were not actionable; foz to ſay one is a Witch, and to ſay no 2 /{-@ 
moze, is not actionable, and the laſt woꝛds, J will take my oath of it, do 
not enlarge the fozmer tr02ds. The Court arreſted Iudgement till the Plain - Vords: 
tiff ſhould move, 


Paradine and Jane. 


Mich. 23 Car; Banc, Reg. 


Hill. 22 Car. rot. 1178, ger ihe Abe 5 

P Aradine bꝛought an Action of Debt foz rent due fo2 lands, let fo2 years Argument if 

unto lane the Defendant, and declares particulatly how much rent was bft cat 
due, and foz what time. The Defendant pleads a ſpecial Plea to this po" © !<ale 
cff« >; as to part of the rent foz which the Action is brought. he conteſſeth the 1©***+ 
Action : As to the reſt he pleads, that Prince Rupert an Alien, and an C- 
nemp of the King indaded the land with an Army, and with divers ar- 
med men did enter upon him, and did dive away his Catt ll. and expe led 
bim from the lands let unto him by the Plaintiff, and kept him ont that be 
rould not enjoy the lands foz ſuch a time; and demands judgement if fo2 the 
rent incurred during that time the Plaintiff ought to have his Anton + To 
this Plea the Plaintiff demurrs, and foz cauſe ſaith, that it is neither good D murrer. 
in matter no2 fozm, The 1.queſifon was, whether a Leſſce fo2 years 
ouſted by an Army of Aliens, can plead it in Barr, in an Action of Debt Yles, 
bought foz rent due upon the Leaſe-And to this it was ſaid, that this is an Dee. 
Action of Debt, and lycs meerly upon the contrac between the partyes and 1 
ſo this collaterall matter pleaded is nothing to the purpoſe, but had it been 
an Acton of walt, it the waſt had been done by Pr. Rupert, and his Woldiers, 
it may be it might have been pleaded to bar the Plaintiff, 4 19. E. 2, Brook 
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Mich. 23 Car. 
Covenant 4, was cited, Next the Plea doth not ſap, thit the Armed men 
with P2fnce Rupert were Aliens oz Enemies of the Kiag, but only that 
P2ince Rupert was ſo, But to this exception Roll Iuſtice anſwered, that 
they ſhall be ſo intended if they be his Army with which he invaded the 
Land, Another e ton was taken, that the Plca gtves no anſwer at 
all ko: one Quar rent demanded, which incurred after the time that 
he was kept out by Pzince Rupert. Tie Conncel ſoz the Defendant ian 
defence of the Plea, urged tbaj it was not neceſſary to aver, tbat the Armp 
with Prince Rupert were Aliens, and cited 3 H. 6, 61. andthe Councel 
took a difference between an Enemy and a Rebel; and though in the caſc 
of a Rebellion this might not be a good Plea, pet in caſe of an Javaſion 
he conc:ived it was, becauſe he could have no remedy againſt the partp,and 
reſembied this caſe to caſes of libue nature cited out of 9 E. 3.7. 40 E. 3 6.4 
ec 334.6, 14 and ſatd, that where waſte is done fa the Lands let fo 
p:ars by one, again whom tte Leſſee can have no remedy over, there the 
Lefe foz years ts not chargcable fo: the waſte, except he be bound by a 
particular Covenant to keep the Lands let without waſte. Alſo by the 
Law of Reaſon it ſeems the Defendant in our caſc ought not to be charged 
with the rent, becauſe he could not enjop that that was let to him, and it 
was uo fault of his own that he could not, and the Civil-law, and Canon- 
law, and P02 al Authoꝛs do confirm this, and Dver 3644 11 Aff. 13. were 
cited; and it was ſaid, there is no difference between an innundation and 
tits invaſion , and had the Lands been ſarrounded by Mater , tze Leſſce 
ſhould not have been chargeabte foz the rent durtag that time, neither as 
J conceive. hall he be here. Next conũ der te nature of the reſervation, 10. 
Rep. 1 28 rent is not to be paid untill it may be intended that the Leſſee 
might have received the pꝛofit of the thing foz which the rent is to be paid, 
27 E. 3. $1. 8 H. 4-6, Fitz. Execution 146. 9 E. 3. 16, fieither by the Par⸗ 
tial law is the Detendant chargeable, and that Law is the Law of Nature 
as well as of Nattons. But Roll luſtice anſwered, that the Plea was 
not good, fo2 he hath not pleaded that tie Army were Aliens and unknown, 
as he oucht to have done, and the pleading that it was hoſtilis exercicus, 
makes not the Plea moꝛe certain than befoze, and if the Tenant foꝛ pears 
covenant to pay tent, though the Lands let him be ſurrounded with water, pet 


he is chargeable with the rent, much moze here. Therefore let the Plaintiff 
take his Judgement. me of G.. 208 


Fremling and Clutheibook. 


Mich. 23 Car, Banc, Reg. 


Remling and his Tife, Executrix of A. B. bing an Aaion of Trover 
ad Converſion againſt Clucherbook, foz Goods of the Teſtatozs found, 


and conb:rte> by the Defendant, and obtained a verdia againſt him, The 


Detendant moved in arreft of Judgement, and took theſe Exceptions. 1. 
That the Declaration was of a joynt poſſeſsfon of Goods of the Husband 
and Wife, and dammages are oiven to the H1gband and Wife , whereas 
the Goods pꝛoperly belong to the Wiſe Sly as an Cxecutrix, and not to the 
Pusband and ite. 2ly. It doth not let foꝛth how the Feme came to the poſ- 
e ſeion of the Goods. Bat to this Roll Iuſtice anſwered, that the poſſeſ- 
ſion ol the TUitke, as Exccuttix, was alſo the poſſeſsion of her Hugband, and 
that the dan mages recovered (hall be to the eſtate of the Teſtatour, and ſo 
may concern them both, And foz the ſecond exception, this being a poſſeſ- 


ſarp 


XUM 
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Mich. 23 Car. 40 


ſary Action only, it is not neceſſary to bet how the podelston ar hs Sens 
was gained. / Stayed til rhe cher ſhould move. polleſsion of the Goods 


Parmiter and Crefly, 
Mich, 23 Car. Banc, Reg, 
rmiter bzings an Artfon upon the caſe upon an Aſſumpſit, and declares, 2 
Areſt of Iudg- 
1 —— ͤ—ü—ü— the had ſold and de“ wen in an © 
livered unto him ſuch a number of pieces of the Defendant did af. | *4<birarus 


ſame and pomiſe to thePlaintiff to deliver unto bim the value of the Stuss 
in ſuch Pipes of Wine, lying in BradgatesCellar in London as the Plaintiff 
ſhould make choiſe of ; and fo2 not perfozming the ſame bzings this Act- 
on. The Plaintiff obtains a verdin. The Defendant moves in arreft of 
Judgement and - ſhews theſe cauſes. 1. That the Plainti# doth not 
aver tn his Declaration , that he made anp election of the Pipes of Wine, Averment. 
and befo2e ſuch election the Defendant was not bound to deliver them, nap 

it was impolſstble toz him to perfozm the agreement befoze the eledion.2lp, 1g 

The Platatif doth not ſet fo2th, that he made his election where the Mine 
was, which he ought to have done, becauſe of the inſuppo2tableneſs of the 
commodity to be bzonght to him to make his choice, The Court held, that 

here ought to be a ſpectal requeſt made to deliver the Wines, becauſe it is Requeſt ſpe- 
upon a Contrada, and an Aion of Debt lies nat foz them, and thereupon cial. | 
— — — the 322 ſhould = The ſame DA 
Term againſt Plaintiff, aol nil at 

billam, 7/25" 24 fit 2 


Mich- 23 Car. Banc. Reg. 
2 


Plaiutiff bꝛings an Action of the Caſe againſt the Defendant, foz A'<!t of Iudg- 
TT Hake theſe wozds again him being a Pinifter , He is an Adulte- An n an = 
rer, Whoremaſlter , Drunkard, a common Swearer , and a Preacher of che Caſe ha 
falſe Doctrine. The Plaintif bath a Uervin. The Defendant moved in rde 
arreft of Judgement that the woꝛds were not actionable, becauſe the matter Words. 
expelled by them is merely Eccleflaſtical, and not tryable at the Common b. g. 
1aw ; and it was ſaid, that a man may pꝛeach falſe Doctrine, and not be pu- * 
niſbed foz it, ft he be not a man, and it doth not appear here, 
that the Plaintiff dad any living, and beſtdes, it is not ſaid he was a Preach» Hercliz, 
er of heretical Doctrine, but of falſe Doctrine, which wozds are moze ambi- 
guous. The judgement was ſtayed till the Plaintiff ſhould move, 


Mack and Cubitt. 


Mich. 23 Car, Banc. Reg, 


Paſc. 23 Car. rot. Q. (9) 
Areſt of ludg- 


Ack bzonght an Action upon the caſe againſt Cubire foz ſpeaking theſe g n a 
wozvs of him, You are a Ro Rogue, and have held ap your = ct 2 


words, 


Mich. 23 Car. 


vvoris, hand at the Bar, and deſerve to be hanged, and ſhall be hanged. The Platn- 
tiff hath a UA erdia. The Defendant moves in arreſt of Judgement that 
the wozds were not actonable , foz they are all but woꝛds of Jnfamp and 
diſgrace, and not of damage to the Plaintiff, But it was ſatd, that it had 
been adjudged that an Aion did lye fo2 ſaying one had been endicted of 
Barratry , where the party that was endiged was acquitted, and fo: 
EX ſaytng one was a Banckrupt Rogue. But becauſe Panel of Councel with 
* . Prefderits. the Defendant ſatd, he could ſhew P2eſtdents that the woꝛds are not act. 
onable, the Court fozboze to give Judgement, but vdefired to ſee them, and 
gave him time to hing them in another day. Panel cited two Pꝛeſidenta. 
but no Judgement in either. Whereupon ludgement was given for the 


Pl intiff. n- Ak. 3+ dl 24 


Blackwell and Aſhton- 


"WE Trio, 23 Car. Banc, Reg. 
(0 
Demurter «© L Ower ſeveral perſons were bound conjutim and diviſim in an - 
a Scue tacias 1 Ugation to Blickwell, Blackwell hath a Judgment againſt them, one of the 
upo 2 Judge- Defendants dies, Blackwell ſnes out a Scire facias againſt the 4. and it was 
1... Ddemurred to the Scire facias, becauſe one of the D:fenvants againſt whom 
Abuemca-. the Judgement upon which the Scire facias was granted, was dead when 

the Scire f:cias illued fo2th. In this caſe ft was ſaid, it two be bound joyntly 

in an Obligation, and an Action be bzought againft one of them only, upon 

this Obllgatign the Defendant cannot demur, but may plead in Abate: 

ment of the Writ. And it two be bound joyntiy in an Obligation, and one 

of them dye, aud the Obligee bzings an Action of Debt againft the other 

that ſurvives, he muſt in his Declaration ſet foꝛth that the other is dea 

The Platntiff in the caſe at the Bar, perceiving the inclination of the Court 
Scire feel to be that the Scire facias was not good, moved foz his olyn expeditton to 

Lave it quaſhed, which was granted. nc. . {ae 27 jul 


Lodg and Weeden, 
Mich. 23 Car. Banc, Reg. 


fl 

Areſt of Juige s | He Plaintiff bzings his Action upon the Caſe agair ſt the Defendant, 
ment in an and declares, that the Defendant.had killed dirers infeaed Cattel, 
= — "a and had town out the inwards oꝛ offall of thoſe Cattel upon the Cloſe of 
” the Plaintiff, whereby divers of the Plaintiffs Cattel were inſeaed with 

the murrain, and did dye thercof, and ſhews how many, and declares to his 

dammage ſo much, and hath a verdid againſt the Defendant, The De- 

fendant moved in arreſt of Judgement, and offers theſe exceptions, 1. The 
Declaration is, that the Plaintiffs Cattel were infeacd morbo niorrali, 

Anglice with the murrain, whereas there is a p2oper Latin wo2d to exp2eſs 

the Pur rain, namely Lues, which ought to hare been uſed, and not to be 

xpꝛeſſed bp tuch uncertain woꝛds as mor bus mortalis ts, which ſigniſic a on- 

ly a moztal diſeaſe, and ſo might be any other Diſeaſe as well as that, 2Ip, 

The Declaration ſays that the Defendant did caſt interioria, Anꝑlice the 


inwards oz offall of the Cattel, whereas that is not the pzoper Latin * 2d 
df 02 


CUM 


Trin. 23 Car. 51 
toꝛ them, but lateſtins, zly. The Declaration doth not ſet fozth what Cat- 

tel they were, no2 how many they were, that tho Delendant hav killed, and 
th:zown their inwards oz offall on the Plaintiffs Cloſe. But the Court 
over · tuled all the exceptions, and ordered th Endane oo ſhew 2 cauſe 

why the Plaintiff ſhould not have judpemcnt, . 26 ts 


; — 2b 1 

Rawſon and Bargue. a4 

Trin. 2 $ \Car » Banc, Reg, Vid, antea, | 
* 7 


iz) 
T He caſe between Rawſon and Barꝑue upon the ſpecial Uerdict found in 0 
an Aaton upon the Statute of 2 Ed. 6, foz not ſetting fozth of Tithes, Arguments 

wherein the Queſtion w whether the Chapel was a free Chapel, and gi- Pee Chapel 
ven by the Statute of j Ed, 8 No the King 02 no, was moved again, and at- f not within 
gued by May nard that it was a free Chapel given to Edward the 6th. by the che Srargre of 
Statute, and ſaid, the firff reaſon was taken from the woꝛds of the ſtatute, » Ed. 5. 
A ſecond reaſonfrom the pzeamble of the Statute, A third rom the rea-$12n<; 
ſon of the Statute, And a fourth from the meaning of the Statute. Firſt , 
the intent of the Statute was to change Chapels of ſuperſtition to plous 
uſes, and doth fntend refozmation, and not to take away the Chapels them- 
ſelves, and fo2 this cauſe it being toz ſo great a good, the Statute ſhall be 
generally interpꝛeted, 11 Rep. f. 17, and the wo zus All mannour in the Sta- 
tute, & c. do mo2e oppoſe a diſtinction than the w oꝛd all tan do, foz they 
ate moze emphatically uſed, aly Though it be parochial and with cure of 
Souls, pet it is not exempted out of the Statute, and this Statute differs 
from the Statute of 37 H. 8. And in caſe of free Chapels, all are veſted in 
the King (be they ſuperſtitions oz not) by the @tatute. zly. It is Vcſting. | 
not within the exceptions in the Statute , aud therefoze is with- 
in the Statute , and he took this difference, that Donozs of Churches;,;x.ceace; 
are, where Churches are donative ; and Patrons of Churches are, where 
they are p2eſentatite. aly. The p2oof of the contempozarp expoſition of 
the Statute is here to be conſidered, 6 H. 7, 14.4 Fre Chapels are of two 
fo:ts, 7 Ed. 3. 18717 Ed. 3, 127 Cooks Lit. 344. A Fre Chapel may be pi ion. 
p2eſcntative, and a Pariſh-Chacrh donative, and they are ſo acco2ding to Donacive. 
the foundation of them at the firſt, A Pariſh· Church cannot be a Free. "ITY 
Chapel, but a Free-Chapel may be a Pariſh- Church, 47 E. 3. 379 E. 3+ Church 
f. 10, 30 Ed. 3. anda Church ts {f it have not Baptiſm, and 
Burial belonging unto it, Bra, li +3417 E. 3,5E.3. A Chapel map * 
be within a Church, and a Church a and Capella is deribed Derivation. 
by Rbenanus the Civilian, from a Cap oꝛ Covering and ſo is to be accompted 
moꝛe ſuperſtition s than Churches are, becauſe their very name ſhews thett 
derivation to be ſuperſtitions. Twiſden argued on the contrary, that ft 
was not within the Statute of p Ed. 6. no2 given thereby to the King : and 
that it is not a Free-Chopel, neither by the wozds , no; within the intent of 
the Statute. zly. Jf it be a Fre-Chapel, yet it is pzeſentative, -and with- 
in the juriſdiction of the Oꝛdinary, and ſo not a Free-Chapel : foz it hath 
no immunity either in regard of Jurisdiction 02 otherwiſe , and cited Cooks 
Littlet on, f. S Tye Chapels of the King are all Free-Chapets, becauſe 
they they are exempt from all Juriſyicon of the O2dinary, Regiſter, 40,b 
41, Thre are two ſozts of Chapelg, to wit, Fre- donatives, 6 H. 7. f. 1 
zy. P3eſentatives.F Nat. Br, 357 A Chapel may be p2eſentative by 
foundation of it, 02 by matter ex poſt facto, 22 H. C. f. 26.b ſecond rea- 
fon top2ove it to be pzeſentative way be from the finding of the Jury who beg ag 

- 2 Preſentation, 


—_—_—— 
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have found it ſo, and the calling of it otherwayes is to no purpoſe to alter 
1. &raron, ity Dyer 81: A Hext if it be a ſree Chapel it is preſentative, 11. rep. i go. Cow 
Cure ot eule. el Tit. free Chapel, Lynwood 149,150, Grendous Caſe 4. rep. Jnſtitution 
gives cure of ſoules, 1 3 E. 4. bete map be a benefice with cure not 
VVords, preſentative, andif it be with cure then it was not foz a ſuperſitious uſe , 
and cannot then be within the intent of the Statute, 1. rep. 2 30. Mnd fo; the 
woꝛd all; it is not alwapes taken generally. but reſtrictively, 2 NH. 6. To 
the objection made to the UA er dia, that it is not found by whom it is preſen- 
Seel grer- tative, J anſwer: This is a ſpecial verdia, and it is the expꝛeſston of 
dict. the lay gens , and ſhall be interpꝛeted accozding to common acceptation. 
The rule of Court was, to argue it again the Next Term, becaule it is a cauſe 

of great conſequence, -. * . A 10 


- . 


- 
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{3} 
8 Aton and Feme bꝛing an Action of Treſpaſs ot Aſlault and Battery, 
ludgement In and declare of an aſſaulting, and beating of the Feme , and have a 
aülault and Verdi ; the Defendant moves in arreft of Judgement, and foz cauſe 
— ſhe bs that the Baron and Feme ought not to joyn in this Action , though 
010g." 3" the Aſſault and Battery was doneto the eme particularly, but that the 
10 x '9 Baron ought to have bꝛought the Action alone, becauſe what ever damages 
1 ſhould be recovered would go to the Baron only, and cited 9 E. 4, fol, 51. b 
The Iudgement was arreſted till the Plaintiff ſhould move. 


Vandicoote. 


: Mich, 23 Car, Banc, Reg, 


l 
n. + 


denn: in T Ve Plaintiff b2ingsan Acton of Debt againſt Vandicoote , the Exe- 
Debt tor jen T cutoz of I. D. toꝛ rent due unto him by the Teſtatoz in his life time, 
gut an Ex- and hath a verdict. The Defendant moves in arreſt of Judgement, and 
££41'0r. fo2 cauſe ſhews that the Plaintiff had declared that the Defendant detiner 
De bi ia the et debet which ought not tobe, but in the detinet only, the Adaton being 


detinet and 
Ceber, 


bzought againſt him as an Executoꝛ foꝛ rent due in the Teſtatoꝛs life , and 
cited Smith and Nichols caſe 7-Car, But Wild of Councell with the Plain» 
tiff ſaid, it was good enough in the detinet and deber, though it might have 
been in the Detinet only: Hales on the contrary part ſaid it was not 
good, fo? it could not be the Debt of the Execatoz, though he be to be 
charged, and ſo he cannot be ſaid debere , but it is the pzoper debt of the 
Te ſtatoꝛ, and the Crecuto2mapy be ſaio detinere becauſe he ought to pap 
| it, and doth not. Roll luſtice ſaid, that it had been adjudged good both wayes, 
Vene and ſaid, that Executozs cannot watve a Term come to them, and yet 

 ._  theycannot be charged in the debet and detinet. And prima facie in the 
caſe at the bar, the Adion map be bꝛought in the debet and detinet. Vet put 
the cauſe inthe paper , and argue it again. 


Danner 
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Tanner and Laurence. 
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T Anner b2ings an Action upon the Caſe againſt Lawrence, upon an inde- Aeg ot 
bitatus A ſſumpſit to pay unto him two ſhillings a piece foz every cloath lucgemenc in 

he ſhould buy fo2 the Defendant , and declares fo2 ſo much money due un- 25 indebirans 
to him, and hath a verdict ; the Defendant moves in arreſt of Judge ment, mf be. 
and ſhews lo; cauſe, 1. That it is not averred by the Plaintif, that he“ Cr ven 
gave any notice tothe Defendant how many cloaths he had bought foz him, Notice. 

- and ſo it is not certain what is due to him. To this it was anſwered, that 
the cloaths were bought fo2 the Defendant himſelf, and he may very wel 
take notice of the number of them, without any notice given him. A ſes 
cond anſwer was, that here is a requeſt ſet fo2th ſoz the payment of the mo⸗ . 97 * 
ny, and this implyes a notice. But Roll Iuſt and wer replyed, _ 
that the requeſt doth nor imply a notice, and ſo {s Twin Caſe , and beũdes . 


the notice ought not to be by 3 = 2 certainly, Let 


let it be moved again. 
Mich, 23 Car. Banc, Reg. 


45 


16 


= He Plaintiff in an Action npon the Caſe upon an indebiratus declares Arreſt of 
that the Defendant in conſideration of a cettain ſum of mony, due to ludgement in 
the Plaintiff by the Defendant , foz rent be hind upon a leaſe foz years, old — <a__g 
allume, and pꝛomiſe to pay the ſame unto him at a certain day, and han * 
not done it, and foz this he 52ings his Action , and hath a verdi, the De⸗ 
fendant moved in arreſt of Judgement, and fo2 cauſe ſhews that there is 
no conſide ration declared to ground an Action of the Caſe upon,foz rent is a ; 
reall thing, and an Acton of Debt ought to have been b2onght foz it, and Confderation 
not this Action, Noll Juſtice ſaid, that here is only a conſiveration in law 
ſet fo?th, which is not good to warrant this Action : But it may be there Debt. 
was ſome new conſideration that ſpꝛung from the being of the rent behind 
that did ground this Acton, but no ſuch thing doth appear in the Declarati- 
on. g —— — Rn N — — billam , if cauſe be not ſhewn 
within 14 dayes why be ve his ] 
„„ 
Wood and Salter. 
Mich. 23 Car. Banc. Reg. \ 


I Nan arreſt of Judgement in au Action of Treſpaſſe foz carrying away a...c 4 2 
24 load ol tymber, The exception was, that the Tymber is not ſaid to ue gement in 
be the Tymber ipſius quetentis, and ſo no cauſe of Action, Vpon this Trelpalle, 

ludgement was arreſted, ( z Sa 379% 


Ds Bennet 


#3 


Mich, 23 Car. 


Burnet and Bird. 
Mich. 23 Car, Banc. Reg. 


& | 
0%“ of B Urnet the Adminiſtratoꝛ of 1, S. bzings an Action upon the Caſe a- 


ludg-ment in gainſt Bird, and declares againſt him upon an Aſſumpſit made by the 

an Act on up- Defendant to the inteſtate, foz the payment of a certain ſum of mony ſoꝛ a 

cake C31  mariage poztlon, at 2 ſeverall dayesof payment equally, and that foz not 

(up! +P*-" perfo2ming the ſame in the life time of tho inteſkato , he brings this Anion, 

; The Plaintiff hath a A erdia: The Defendant moves in arreft of Andge« 

7 ment, and ſbews foz cauſe , that the Plaintiff doth not well ſet fo2th the 

granting of the letters of Adminiſtration to him, foz he ſayes, they were 

granted unto him by the Arch-deacon of ſuch a plate, and doth not ſap loci 

illius ordinarium no2 cui adminiſtratio-pertinuic. aly. It is ſafd, that the 

mony was to be paid at 2 ſeverail papments, which amounts to two ſeveral 

pꝛomiſes, viz. a pzomiſe to pay the firſt ten pound on ſach a day 

and a p2omiſe te pay the other ſum at another day to come, and 

doth not allege any particutar requeſt made by the inteſtate fo? the firft ten 

pound. But Bacon luſtice over-ruled both the exceptions , and ſaid to the 

Notice. firſt; Chat the law doth take notice of an Arch-deacon being a publique D3z- 

Old dinarp, and therefoze it is not needfull to exmeſſe, that the letters were 

Lerrers of ad granted per Archidiaconum of ſuch a place, inarium illius loci 02 cui ad- 

— 'vi> miniſtratio pertinuit but otherwiſe it were if thep were granted within a pe- 

Cane cultar jurigdiction.// Therefore he ordered to ſhew better matter or elce 
Iud gement ſhould be given for the Plaintiff. 


Eeles and Lambert. 
Mich, 23 Car, Benc. Reg. 
vid. antea, 77 e 
e 8275 TOTS 


oo Tee Caſe between Eeles and Lambert was again mover, which npon a 
ſpecfall verdict found was this; Sir Molton Lambert makes a leaſe of 

certain lands to Eeles fo2 21 pears bydeed, and Covenants foz himſelf , 
his Cxecutozs, Adminiftrato2s, and Aſsigns, that the leflee ſhall peaceably, 
and quietly enjoy the lands let, during all the Term, the Leſo2 makes his 
Wil, and thereby makes Lambert the Defendant bis Executoz, and dyes, 
and by the Mill divers goods in ſpecie are deviſed to ſundʒy perſons , Lam: 
bert the Executoꝛ delivers the goods bequeathed to the Legatecs, Eeles ts 
ouſted of the lands by I. S. and thereupon a ings an Action of Covenant a- 
gaiuft Lambert the Executoʒ, who pleads fully adminiſtren. The queſti- 
on was, whether the paying of theſe legacies by the Executoz were a de- 
Þevetavis, vaſtavit, and ſo the Executoz to be charged de bonis propriis to ſatisfie the 
Covenant bꝛoken oz no, Green of Council with the Plaintiff argues that 

it was a devaſtavit notwithſtanding that the deviſewas of goods in ſpecie,and 

that the Executoꝛ had only delivered them, becanſe that the Legatees had 

Prope:ty, no poperty in the goods bequeathed them, befoze the Trecutoz had delfve- 
red them, no moze than if they had ne ver been deviſed, and cited 2 H. 6. f. 

16. 


20 


— —  — — — —— — — 


« — — 
— — 


Mich. 23 Car. 55 
1 6Zand Cooks Lit. 111 and he ſaid the finding of the Covenant broken 
was nothing to the purpoſe, and he ſatd, it u as a Devaſtavir, becauſe it ſhall | 
be intended, that the Executoz might know of the Covenant made by the vo! 
Teſtatoꝛ, which he was bound alſo to keep, 02 elſe to ſatisfie fo2 the breach \ 4 
of it, aud the contingency whether the Covenant would be bzoken oz no con- „ 
makes no difference in the Caſe, 03 if it ſhould it would pꝛobemiſchie vous in 
veftrugion of ants, Which are to be accompted of as Debts, Doct. & 

Stud, ub. 2.C!r& Dyerf.; 247 Hob.“ 363, 397. But it may be objected, that 

if this ſhould be ¶Devaſtavit thenLegacies could not be patd,which would be 

dangerons to Execuꝛozs, by reaſon of being lyablc to ſutes fo; them, 21 ©xecurers. 
EA f,21YBrook Tit, Proces,S, 10. To tits J ani wet. Jtmay be dangerous, yet 
it is not to the purpoſe,fo2 an Executoz ſhould conſider of ſuch dangers, when 
he takes upon tim an Crccutozſhip, and take notice of them, and he is not 
compeliable to pay Legacies, and the Law will not pzoten him, if he pap 

them againſt Law, Hob. 246. and if the Court Chziſtian cndcatour tocom- , 

pel bim he may have a P;ohſhition. 3zly. The Exrccutoz pcradventure P:.ckivior, 
might conceive that there would be Aets aftgrwards, and in that conſive- 

ration did pay the Legacies, and if the 5 Rep, Green and Hariſons caſe, and 5 
15 lac. Robſons caſe be objected, J anſwer, this Caſe differs from tem: //. AA | 
foz here the Queſtion is between Legacies and Debts , and there between 

one Debt and another, to wit, between a Debt of a higher nature, and a 

Debt ofa lower nature, Hales foz the Defendant argued, that it was no 

Devaſtavit. 1. Ye agres, that che Legatees have no pzoperty in the pr periy. 

Goods, by the deviſe. alp. It the Covenant had ben broken when the . 
Legacies were paid, it would have been a Devaſtavit, 3zly. Me held, that 

the mattcr is as well found in the ſpecial verdig, as it mig! t have ben 

pleaded, and not put at al to the Jury to find. The Queſtion here is, whe: 

ther the adminiſtration of the Goods, befoze the Covenant b2oken; be good 

after it is bzoken, and there is good matter beſoze the Court found in 

the ſpccial verdia, though it might have been ſound better. The firſt Ar⸗ 

gument J will dzaw from the nature of that, upon which the Aaton is 

foundes, namely, the Covenant, The Aion depends partly upon the Dev 

of Covenant partly upon the bzeach of it, and here ts no ground of Agion 

at the time then the adminiſtration of the Goods was made; and Hariſons 

caſe cannot be avoided : (o: a Statute is a pꝛeſent duty, and ought to be Duty. 

paid befoze an Obligation. Robſonscaſe 14, &-15 lac. And it is as agrees 5:27. | 

able to Law, to pay a Legacy as a Debt upon a Covenant; and the mi- eon. 

chief to the Leſſee in our caſe is not (0 material, as the miſchief may be on 

theCrecuto2s parti it is not materially objeded, that he might take ſccurity, ccuruy. 

foz he cannot compel it. Foz the Objection that our Law takes notice of a 

Legacp, J anſwer, that the Law takes notice of a Legacy, as togivean * 

inte reſt in it to the Legatee, although he map not take it without the Exe. n nc. 

cuto2s conſent, 2ly, It takes notice of it as remediable by the Law of the 
Bingdom, thopoh not by the Common law: and th:refo2e conſider the 
Statute 21 H. Not Adminiſtrations; and the Common-law is Judge of the -;,;; ;, 
Statute, concerning Adminiftratfon, and not the Dpiritual-law, Hill, e. x 
Jac, Hinſan & Buttons Caſe, The Common-law gives not a remedy fo2- 

a Legacy, but the Spiritual-Court is ſuppo2ted by the Common-law to do ; . 
it: and by the antient Common-law there was remedy to recover a Lega- 
cy, a Rich. 3. f. 14. Glanv. lib 4 7, CTG. 7, and the power of the Cccleſiaſtt: 
cal Court is derived from the Common-law, aud the Tommon-law will 
take notice of a compulſary way in the Eccleſiatical- Court to pap a Legacy. 
And the payment in our cafe is executed, and now the Lato takes notice of 
it, becauſe the Defendant was compellable to it. It an Crecuto2 pꝛomiſe p omice, 
to pay a Legacy, an Acton upon the caſe will lpe againſt him, it he do not 


pay 


'% 


Common lawz 


1 
* 
o 


gacy. 


56 Mich, 23 Car. 
pay it. Roll Iuſtice, the Teſtatoz may defeat all Covenants by this means; 
A a7 and Greens reaſon is not anſwered, which is the great doubt in the caſe, 
2 30 jol It was Necton & Sharps caſe, 38 Eliz. that Legacies ought to be paid con · 
ditionallp, viz, to be teſtoꝛed, if the Covenant ſhould be bzoken. When you 
argue again, argue to this point. Bacon Juſtice cited a Caſe, 32 Eliz, 
in the Exchequer, again the opinfon of Roll, and ſaid, if the Legacies 
ſhould not be pald, it might be a loſs to the Common-wealth : toz it map 
be the Goods will periſh with keping t hem, and the keeping of them may 
be a charge to the Executoz, and no body ſhall have anp benefit of them foz 
| they may coſt moꝛe to keep, than they are woꝛth, and a Devaſtavir lies not 
Devaſtavic, Againſt an*Executo? of an Executoꝛ, fo; the Devaſtavit of the firft Execu · 
— Roll — the ————— — — 
on bit on. Were milchiefs, otherwiſe a P2ohibitioniyes againft them, inted to 
Os argued a gain Tueſday ſevennight. hots. 77. $8 Alb. 16» 12 


— 


Watſon and VVatſon. 
Mich, 23 Car, Banc, Reg. 


. Hiill, 22 Car, rot, 1687, 
ene. 


Areſt of Judg- VV Atſon bzonght an Aion of Debt upon an Dbligation againft 
ment in Debt Watſon, the Condition was, to tand to the Award of two Arbt- 
upon an Ob. tratos, 02 of the Umpire, The Defendant pleads nullum Arbitrium. The 
nde Plaintiff replies, that the Umpire made the Award. The Defendant de. 
an award, murs, and ſhews fo2 canſe , that the Award was not good: foz it was in. 
Award, certain, and not final on both parts, fo2 one party was awarded to pap ſo 
much mony to the other, as in conſcience ſhould be due, and no man can ſay, 
what that is. The Court ſaid , the Award was inſenuble. And Bacon 
Juſtice ſaid , ft was a Uicars Award. Puliſton of Co with the Plain- 
tiff cited theſe Books to pꝛobe the Award good, 8 Ed. 4. fu. 20 Ed, 4. f. 1,b 
418 Ed. 4. f. 2. Paſc. 4 Iac. Goſnolls caſe, & 9 H. 7. and ſatd, theſe caſes 
pꝛobed, that where an incertainty in an Award may be made certain, there 
the Award is good, and ſo it is in our Caſe. 21ly, He ſaid, that the Award 
here is god, notwithſtanding it be to pap ſo much mony as ſhall be due in 
Conſcience : foz it Chall be meant as is due in Law: foꝛ Law and Conſct- 
ence are one and the fame. But Roll Iuſtice ſafo-, that the Award doth not 
make a finall determination sf the matters in controverſy between the par- 
ties, and ſo it is no Award, And Bacon luſtice cited 5 Rep. That an Arbt- 
triment ought to be certain, and final, and this Award wants both theſe 
p2operties; and therefore is not good. 


Conſcience. 


Fitchet againſt Wolſton. 


(24) Mich. 23 Car. 
Demurrer 
ro aVicaup 


n Flrchet bad a Judgement againſt I. S. in an adion of Debt, I. S. dies inte- 
cias,2painſt an ate, Wolſton takes out Letters of Adminiſtration of the Goods and 
Adwiniſt:a- Chattels of l. S. Fitchet takes out a Scire faciss, witha Fieri facias to enquire 
Salbe bei, What Goods of 1.5. are in the hands of the-Avminiſtratoz,and to take them in 


with 2 Feri Cxecution upon the Judgement Wolſton, the Defendant, appears to the 
tacias, / Scire 


we —_ ——u—F—ä ——— 


32 2 dC. = . 
Scire facias , andpleads, tully adminiſtre d. The Plaintitt demurs to this ch. , 1 
Plea, and wers foz cauſe, that in this Caſe he ſhould have pleaded non 5 
Devaſtavit, and not fullp a d. ally. The vlea anſwers not the : 
Writ, The Court anſwered, <P; oceſles are only to make the Exe. Weg 
cuto2s, 02 Adminiſtratoꝛs to anſwer, and therefoze fully adminiftred is Fully ad- 
a good Plea, fo? it is a good aner, ans it would be danger ie. 7 
ther wates, And Roll Juſtice fad, that this being a Scire facias ' 4X 
facias, acco2ding to tbe new manner g the Writ, it | 
gerous to plead non Devaſta vit, and been adjudged a good plea 
ſap fully admiuiſtred in a Scire facias againſt an Executoz, but . 
ter to plead nulla bona devener unt ad manus, with which AL... 
the ett fines the $cire facias byought. But this being a nei u ſt jg fit 
oy d. Therefore Jet us have Books. = © 


, 


* 


Nulla bons. 


47 018 
Finer and Jeffry. 
Mich. 23 Cir, Banc. Reg, - 


iner bꝛings an Adion upon the Caſe againſt Jeffry, and declares, that the ret 

Fee did auume and pꝛomiſe unto him, that if he would 1114 — 
fozbear to ſue one who had aſſaulted him and beaten him, | 
the Defendant would pay the Plaintiff as much monp as 
nified by the Aſſault and Battery; The Plaintff a vervia, 
Defendant moved in arreff of Judgement, and wbewed fo cauſe, 
x. Chat it doth not appear by the Declaration, that the Plaintif hav any 

Aſſumpfit 


Conſiderhi-· 
intention to ſue the party fo the Allaalt and Battery, and to the 93 
in conſide ratton, that he would fozbear to ſus fo; it is no conſideration, 2ly, 
He doth not ſet fo2th, that he gave any notice to the Detendant, nt vam- Notice. 
mares he had ſuſtained by the Battery, But he Court held; that the 


P:etntiff needed not to allege, that he hav an intent to ſue the 


„ 


the Defendant took notice of, when the Aſſumpſit was made + RIB yy 
notice — dammages — — — — 
the A ſſu f gave jud gement the 
Plainuff, a1 jel 4 no? | 
a er 50 
. av 
is Arreſt of 


of lud 


be acquitted, aly. The endiament is fo2 fo2gerp, 
wt tch are to ſeveral and different Aas. 


thing; But tok another Exception , namely, that the is not Conſpiracy, 
the 


fo2 2 are acquitted, aud fo there cannot be a Conſpiracy 
con, no; in any ofthem, foz one cannot conſpire alone. 
I p 


Bruer 


ä——ꝓ—ͤ—B—Bᷓͤ — — res — — — — — 


Mich. 23 Car, 


Bruer and Sowthwell. 
Mich. 23 Car. Banc, Reg, | 


; Fa | 
p- 


(24), A this eaſe it was moved again in arreſt of Judgement, upon the exceptt- 
| ludęement in 1 on tozmerly taken, namely, that the wo zds in the Declaration diſcoun- 
an _ up- ring fo2 four Ponths were uncertain, aud ſo there is no conſideration foz 
85 a0 Aump- the Afﬀfumpſic, and then it is but nudum pactuu. Roll laſtice ſaid, the De- 
Nudum pa- Claration is inſufficient fo2 the incertainty ; foz it cannot be known what 
um, is meant by the woꝛd diſcounting, Yet he ſafd, that though part ot ide Con- 
Conlidera= fiveration, upon which the A ſſumpſit is grouuded , be againſt Law; pet if 
— the other part be good, and it may be divider, the Aſſumpſit is good not with · 

ſtanding. Yet we will 7 9 on both parte, before the Plaintiff ſhall 


have Iudgement, dates, 2 gpl 4 
Colſon and Bedlce. 
Mich, 2 3 Car, Banc, Reg. 
Ent red Mich, 22 Car. rot, 434. 


(39) 

Arreſt of ludgp- 3 bought an Action upon the Caſe upon an A ſſumpſit againſt Bed - 
ment in an :- %./Jlore, and declares , that in conſideration of ſo much mon pa, paid by the 
ction upon Plaintiff to the Defendant , the Defendant did afſume and pꝛomiſe to de» 
ar“ Uver ſo many loads of Hap unto him at ſuch a place, and ſo not perfoꝛ ming 
dis pomiſe he bzings his Action, The Plaintiff hath a Werdia; The De- 
fendantanoved in arreſt of Judgement upon theſe Exceptions, 1. The De- 
Juriy;eion, daratiem doth not let fo2th, that the place where the pomiſe was made was 
* within the Jurisdiaion of the Court, which ought to have been, becauſe it is 
the ground of the Aaton. To this Roll Juſtice anſwered, that it doth not 
appear, that it is out of the Juriſdiafon of the Court, and it ſhall not be in- 
latendinegt. {ended to be ſo, if it be not alleged by the other party, A ſecond exception 
Kqueſt, Was, that there is not aſpectal Nequeſt ſet fo2th tog the Defendant tocar- 
ry and lap the Hay in the place alleged. 3zly. The pleading is ont of Court, 
ELL to; want of a continuance to the Court, fo2 the continuance is not to 
Þ'\continu- the Cont, but to ſuch a day only. Aly. The Uervic is fhfozmal , and 
Verdict. ſhews no cauſe why dammages are given. Roll luſtice to the firf exceptt- 
* on ſafd, that the party onght to ha ve taken advantage in pleading, that the 
Pleadirg. canſe offAaion was out of the Juriſdiction of the Court, and not to move ſuch 
matter in arreſt of Judgement, foz it is impꝛoper. But the Court ru- 
led the Plaintiff to ew cauſe why Judgement ſhould not be arreſted upon 
the third exception. Aſterward the ſame Term judgement was given nil capiat 

per billam spainſtthe Plaintiff for the diſcontinuance in the Proceſs, 


XUM 


Mich. 23 Car. : 55 


Tentch and Cletheroe. 


* 
Mich. 23 Car. Banc. Reg. 


Paſc. 22 Car, rot, 332, 16 


* Entch bzings an Ad ion of Covenant againft Cletheroe, g declares, that Error to re- 
T the Defendant had covenanted with him to pay ſuch a ſum of mony into — a Judges 
the Exchequer at ſuch a time, and foz not perfozming this Covenant he, ot Co- 
bzings his Action. The Plaintiff hath a A erdid i a Judgment. The Defens- enant. 
dant bzings his Writ of Erroz, aſsigns fo2 erro2, thatthe Plaintit had not 
ſet fozth in what County the Exchequer is, and citesHobs his caſe,Paſc,s Car. County. 
and a caſe 22 Car. C. Banc. That the County is material to be alleged, by ret» 
ſon of the Wenue, 1 E. 4. 35 Cooks inſtitut. 210, £1 H. 6. f. 4 The Court 
held that the County where the Exchequer was ought to be alleged, be- Ech. quer. 
cauſe the Exchequer is tranſito2p, and not fixt to one place, and ſo there "2G 
can be no Aenne. becauſe it appears not in what County it ts, And for this 
cauſe the Iudgment was reverſed, 


Sawyer and Ruſſell. 


Mich, 23 Car, Banc. Reg, 
2 


C Awyer bzonght an Actor upon the Caſe fo2 ſpeaking theſe wozdg of Are e 


a him, Thou art a Witch, and haſt bewitched my Cow. The {ff ment in an 
hath a Uerdic. The Defendant moved in arreſt of Jndgement fo2 theſe SR 
reaſons. 1. Buch bewitching as ig mentioned in the Declaration is not pu- v 
niſhable by the Statute of 1 lac. foz ft comes not within 


a of VVirch-crafr. 
bꝛanches of that Statute , ncither that which ſpeaks of death by Wind Marr fn 4 4 


craft, noz of the other bzanch : foz it is not averred, that the Cow was hurt 

oz deſtroyed by the bewitching , aud ſo the party is not puniſhahle, And it 

ſhall not be intended to be ſo, foz the party ſhall not be puniſhed by an lateadment. 
Endiament by an intention, neither ſhall he be here in this Caſe, And alp. 

woꝛ ds ambiguous of this nature, ſhall be taken in mitiori ſenſu. Roll luſtice 
ſaid,that theſe wo3ds, T hou haſt bewitched my Mothers Milk and Drink have VVords 
been adjudged actionable , and here is a ſcandal of the party of whom the : 
woꝛ ds are ſpoken; and the woꝛds thou haſt bewitched, implies hurt done to 

the thing bewitched; and this caſe differs from an Endiament: foz an En: 
dictment mult be moꝛe certain, than theſe wo2zds need to be. And a vio. 

lent intendment as here is, may b2ing one within the compaſs of an Action, 
Therefore let the Plaintiff have bis Iudgement, if better matter be not ſhewn 
Monday next, 


Nevill and Mott. 


Mich. 23 Car. Banc. Reg. 


e 2f 
N Evill bought an Action upon the Caſe againſt Mott, and 12445 t at 1 efludg 


the Defendant being in company with him with a Conftable, did ſpeak went in an a- 


thus of the Plaintiff to'the Conſtable, There he is, cake him, for I ch — Rion upen 


the Caſe tat 
2 him words, 


— is 


— — — — — = — — —— —ͤ — = 


60 N Mich. 23 (at. 


him with flat felony , and after ſpoke theſe wozds of him alſo, Mr. Nevill 
hath taken my Sheep with a felonions intent. The Plaintiff hath a verdid; 
The Dcfenvant moved in arreſt of Judgement, N woꝛds are not àdi- 
onable, and tited Poland and Maſons caſe, Hob, Rep-” and alleged theſe rea- 
ſongalſo, 1. Becauſe the woꝛds were ſpoken to a Conſtable in pꝛoletu⸗ 
tion of Juſtice, which ſhall not be taken hold of by a p2ivate perſon as a par- 

7 ticular injury meant to him. 2lp, It is not ſatd the wozds were ſpoken fal⸗ 
Avertnent.. ſo & malitioſe, as it ought to have been, But to the ſecond Exception, Ro!l 
Iuſtice ſafd, It ts not notnreeffaryp to lay, they were ſpoken falſo & malitioſe, ſ 
where they appear to be ſcanvalons, fozthere the Acton ttes wen, though it 
be not ſo expʒeſſed, and it one charge another iv {tion of Fclonp; and 1 
ſpeak ſich woꝛds of him, ik they appear to be malirtdullꝝ ſpoken, an Acton 
rery well lies. The rule was for the Plaintiff to take his ludgement, if bets 
ter cauſe be not ſhewed to the contrary. | 


© 74 


King and Hide. 


Mich, 23 Car Bane, Rep, ; 


(29) 

| L 
4 — - Ide mobed fo: the quaſhing of an Eavfameut taken beſo2e Commilst- 
an 4.0 — oners of Sewers, wherein he was endicked ſoz a nuſance made in 
bote Com the high way by rcaſon of penning of water in the River, at his Pill, wher- 
m1\ioners of by the water over-flowing the Banks did annoy the way and he took this 
3z FP», exception to the Endiament, that it did not ſay it was anavigable River. 
But to this Roll luſtice anſwered, it was not neteſſary to ſay it was navi. 
Sewers, cable ; fo2 iſ it be a common paſſage tos water it is Tufficient, and lirs with- 
in the conuſance of the Conmiſgioners., But Roll took another extepti⸗ 
on to the Endia ment; That it ſets ſoʒth This overſlowing of the water to be 
© -Nafares, a nuſance to the high wap, and fo2 this fh party is ended, whereas Com: 
milsioners ot Sewers have no powet to meddle witz tuch nuſances in the 
wap, but only with paſſages by Mater. And for this eauſe the Endictment 


was quaſhed, 
Pug Monger and Sharerton.” 
M ch, 23 Car. Banc. Rep, | 
Trin. 23 Car, tot, 569, 
(30/ | 
1 Crit of Crro2 was hought in this Conrt to reverſe a Judgement gi- 
varie a ludge. ven in the Barrow-Court of Southwark, and the Ertoz aſsigued was, 


me en in that in the Vemre fscias one of the Jury is called Richardon, and in the 
1 Habeas Corpora he is called Richardſon, which ate two ſeveral names, and 
| Jutta bo tit is intertoin what the p2oper name is. To this the Councel on the 
Sn 11 other ſide ſaid, that this ſault is helped bp the Statute, lit being after a Ner- 
, Verdi. dic, But Bacon Iuſtice fad, he doubted whether it could be helped now in 
this Court, though it mia t have been helped in the inlerioz Court, where 

the Action was bzounyt by examination of iz / and theretoꝛe ruled to ſhew 

| cauſe 
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canſe why Judgement ſhall not be reverſed on Friday next It was this 
Term reverſed at the Detendants motion for his own expedition. 


Brooke and Brook. 


Mich. 23 Car, Banc, Reg. 


— 


— 


\ 
N 


Trin, 23 Car. rot. 580. 


| 77 

B Rooke bzings an Aion of Debt upon an Obligation againſt _— — 

Brook, the condition was , that the Otiigen ſhould. make an Eſtate n Os. 
of inheritance to the Obligee in, ſuch. lands at ſach & day, and1acion, 
plate, and foz not doing it, de a ings his Autan. The Defendaut- pleads 
that de was ready at the dan, and plate, to make the Plaintiff an eſtate of . ._ 
inheritance in the lands The Plaintif demurs tothe plea, and oz tauſe 
ſhews that the Defenvant doth not ſhew that he gave notice to the Plain- 
tiff of his being there. To this Roll luſtice ſafd, it is not neceſſary to give 
notice ofthe day oꝛ place. A ſecond exception was that he had not ſhewed 
that he gave the Plaintiffnotice what eftate of inheritance he d make ie 
him. To this Roll Tuſtice ſaid,he ought to have ſbe ion, that he gave notite 
what eſtate he would make and theretoze let the Defendant ſhew 
— why the, Plainciff ſhould not have Iud gement. 

Ae 


Kale and locelyne. 
Mich, 23 Car, Banc, Reg. 


Trin. 23 Car. rot, 1282, 


Demurrer ro 


clares foz rent grown due fince the death of the Teſtatoz, by virtue ot, ple by an 
a lcaſe foz pears made of certata lands by the Plaintiff unto the Teffatoz £x<cucor in 
which yet continues, and declares, that the Executo2 debet & detinet, &c. Debt tor rex 
The Defendant pleads fylly admintttred, the Plaintiff demurs upon the 0 
plea; Foz pleading in the deber and the detinet: Bacon Iuſtice fald, it l, 
was good, and ſo had deen adjudged, To which Roll Iuſtice anſwered it Eu. 
had been adjudged pro & con, to be good and to be bay , and he ſaid, that an Vaiver. 
Exccutoz cannot watve a Term let to the Tcffataz, fo2 he is bound by Co- nα,ö,!. 
venant to hold it, any ſatv that the Declaration was good in the deber and 
detinet prima facie ; lo it hall be intended that the land let to the Teſta- 
toʒ is woꝛth as much by the year, as the rent that is paid fo?2 it, till the con. 
trary be ſhewn , and then it is reafon that the Executoʒ be charged; Bacon 
Iuſtice ſaid, that the Executo may watve the poſſeſgfon, if he find that the 
rent is mo ze than the land is wozth, otherwiſe it may be miſchievous to 
him. Roll Iuſtice ſald, that the Declaration muſt be in the detinet and de- 
bet, wiſe it will be miſchievons to the Plaintiff, and ſaid, t fpect- 
alty all be ſatisfied befoze a rent referved upon a teaſe by deed, Bas 
con denfed , and it was laid, that a leate foz pears ſhall be aſſets in the K le.. 
hands of an Executoz, although the rent reſerved be the fall value of the 
Lands let by the leaſe. The Defendant was ordered to ſhew cauſe why 
ludgemgnt ſhould not be given againſt him, 


44 | 
7 23 Baker 


K Ale bzings an Action of Debt againſt Jocelyne an Crecuto? , and ve-# 3 * 


(3Y 


a ver dict 


Verdict. 
Iflue, 


Comm ſſio. 


ners. 


Averment. 


Mich. 23 Car. 


Baker againſt Edmonds. 
Mich. 23 Car. B. Reg. 


Hill. 22 Car. rot, 222, 


Speclil ver- Aker bzings an Action upon the Caſe againſt Edmonds, and veclares, 
der en At P that whereas J. S. was indebted untothe Plaintiff in acertain ſum of 
Cite wheche, MONP , and afterwards being ſo indebted became a Banckrupt , and that a 


Comiſsion upon the Statate of Bankrupt was taken out by him, and other 


maintains the credito2s againſt him , and that it was found that the Defendant was in- 
luc 3 ned. yebted to the Banckrupt, the Commilſsjoners of the ſaiv Commiſston did 


aſsign over the Debt of theDefendant menttfoned in a certain ſchedule, a- 
mounting to ſuch a ſum,unto the Plaintiff, in part of ſatisfaction of the Debt 
owing unto him by the Banckrupt, by virtue whereof he demands the ſaid 
Debt of thsDefenvant, who did aſſume, x p2omiſe to pay the ſame,and fo; 
not perfo2ming his pꝛomiſe, he bzings his Action , the Defendant pleads 
non Aſſumpſit, and thercupon an iſſue was joyned , and a ſpectall verdict 
was found to the effec, as the Plaintiff had declared, but they further find 
that the Debts mentioned in the ſchedule , aud alsigned over to the Plain; 
tiff amounted to ſuch a ſum, whereas thep find that the Defenvant did not 
owe unto the Banckrupt ſo much as that Debt aſsfgned is, but a leſſe ſum, 
And upon this verdict the queſtion was, whether the vervict did maintain 
the Mae, which was non Aſſumpſir, if it did, then they find toꝛ the Defen- 


& Alignment. ant, ik not, then fo2 the Plaintiff, In the bꝛeaking of the Caſe it was mo⸗ 


ved whether the Aſofanment were good oz no, in regard that the Commilr: 
fioners had miſtaken the Debt, fo the Debt aſsfgned by them was grea- 
ter than the Debt found by the Jury, and ſo might be another Debt. But 
to this Roll luſtice ſaid, that the aſgignmentwas not judicially befoze them 
in queſtion, foz if it were, it would be judged an ill aſsignment, but here it 
comes not in iſſue but only whether the Delendant did aſſume, and pzomile 
02 no, and the ſpeciall verdid concludes not upon the aſsignment, but whe- 
ther the ſpectall matter found do maintain the iſſue 03 no, 4 therfoze he was 
of opinion that the Plaintiff ought to have his Judgment. Bacon luſtice dif- 
feredin opinion, ſaid, that it is dangerous foz Commiſsioners ofBankrupt, 
to aſsian Debts particularly, The rule then was to argue it the next Term: 
At which time Ward of Councel toꝛ the Defendant argued. that the verdia 
was foz theDefenvant foꝛ this teaſon.viz. Becauſe the Debt laid in the De- 
claration,and the Debt found by the verdia are not the ſame, and ſo the De · 
tendant did not aſſume, and pꝛomiſe that which is laid in the Declaration, 
koꝛ there is no ſach Debt found, and if he ſhould be charged with tbat , he 
might be doubly charged, foz he may be again charged foz the debt found by 
the verdict , and circumſtances ofquantity, time and place are averred in a 
Declaration to make things certain , and it thep fail the Declaration is 
not good, 18 E. 3. lol. 25. 1. rep. 74, Palmers Caſe, zly. The Declara- 
tion is inſufficient, fo2 it expꝛeſſeth not what the ſum is, but ſatth, a ſum 
mentioned in a ſchedule of Debts, which is incertain: Roll Juſtice fnter- 
rupted Ward. and ſatd, all that you have argued is out of doꝛ es, but the laſt 
matter touching the Declaration, and to that Hales of Councell with the 

Platutiff ſaid, the Declaration is good and certain enough, _ fo2 there ap _ 

vears no other lum in the ſchedule than is mentioned in the Declaration. 
Bacon 


a 
. — 


Mich. 23 Car. 63 
Beton luſtice Che aſsignment fs of the debt of this man due to theBankrupf, . 
be it moe 03 be it leſle, and hathno reference to the accompt , and recko- 

ning between them, «ſo the Aſsignment is good, though it agree not in the 
ſum with what is juftly due and the iNue is upon the Aſſumpfit, and not upon 1/7. 

the Aſsignment, foz the Alsignment is admitted by the Defendant, and fo Adwicrince, 
not mate2fal whether it be an Alsigument of the true ſum oꝛ not. Judge» 


ment was given for the Plaintiff. | ; 
22 e , 4 4,2 * 


Bruer and Sowtchwell. 


— * oo * A £46) 


He Plaintif in this Caſe moved again fox ſudgement, Arreſt „ 
ding what had been fozmerly ſpoken to arrcſt it, fo2 though the wund any 7 ang -x 
diſcomputando in theDeclaration be inſenſible pet there is enough in the ves ©" . 2n..?” 
claration to ground the Action, and that is the bzeach of the Aſſumpfit afgig- upon an A 
ned to deliver the | tof the N dant , and the woꝛzd vif- ſumpbt. 
counting ſhall not hurt ſt. e was M the ſame opinton. But , 
Roll Iuſtice ſaid, all the bargain is here ſet fo2th upon which the Aſtumpfic agumpſir. 
was made, and if the bargain be fil; the Aſſumpſit is not good. Hales Contract. 
of Councell with the Plainti#* gte, tt part of the bargain be in» 
ſenſible , and part not pet a good Aſumpſie map be grounded up⸗ 
on that part which is good, But Roll ſaid the bargain * 
if part of it be not good it is all nanght : pet he ſaid it part of a 
good, and part void, yet an Action may be bzonght upon it. The rule was, 
That it ſhould be argued again on both parts. 


Seaman againſt Edwards, 


Mich: 23 Car, Banc, Reg. 


Trin, 33 Car. rot. 920. 3 
88 bzings an Action againſt Edwards, an declares againſt him — 
Execatoz of 1. S. ( whereas the truth was, that I. S. mave z others Ex- 2 by an Er. 
ecutozs, and not the Delendant.) The Defendant pleads that he fs not -cycor, - 
the ſame perſon named in the Will, To this plea the Þlaintif vemars , Plea. 
and foz cauſe ſhews that he may be an Executoz de ſon tort demeſne,though E s. 
he be not named in the Mill, and ſo may be chargeable , and therefoze he 
' ought to have pleaded ne unques A d come Executo2 , and of this 
opinion was the Court and ozdeted the Defendant to ſhew tauſe why 


Juvgement ſhould not be givenagainſ him, Judgement was given for the 
Plaintiff. | 


Do d againſt Eaton, 
Mich. 23 Car. Banc. Reg. 


| (36) 
D 94 tings an Acton upon the Ce aguſ Eaton m: fen tet 2 
woꝛds of him, chou haſt the French Pox, the Defendant pleads n6t . % ol vere 


| Mich. 23 Car. 
cuilty, the Jury upon this ue finda ſpeciall verdic , via. That the Defen- 
daut ba? ſafd, ou haſt had the French Pox, whereupon the Defendants 
Councell ſatd, that the Uerdic doth not maintain the wo zds laid in the De. 
claration , and that the woꝛds that are found in the verdia are not aciona- 
2 ble , and ſo the Plaintiff can have no Judgement, and cited 17 Jac, Nut- 
Verde. combes Caſe, and the woꝛds found arg not „and lo the verdi is 
imperlt a, 0 Af. 41. Kelway, 6. 18 Ed, 3. fol. 19. Paſc. 33 Elizz Banc, Reg. 
3 (o 12493 Dame Ratcliff Caſe, D 5, lobn Barge Caſe p20vsthat the vordia is 
too ſho2t, Roll Iuſtice ſaid, if the ve rdia be impertea, there map be a new 
een te de no- venire facias , and ſo it is againſt the Plaintiff, fo2 he caunot have Judge- 
Altth. Va ment. Panell of Councell with the Plaintiff cited Osborn, and Brooks 
79 48 


* that the verdict was fo2 the Plaintiff. But Roll Iuſtice ſafd, that 
cannot find a thing that is not within the Declaration to main- 
tain the Declaration, lo they ought to hold themſelves to the ine, and 
that they have not here done, and therefoze the verdig is imperſec , and 
there muſt be a new venire facias to try the iſſue again, foz Judgement can⸗ 
not be given upon this verdict, foz they do not find that he ſpake not the 
woꝛds in the Declaration which are the moſt matertal, ſo that the matter is 
not found fully enongh foz us to p20cegd to Judgement one way oz other, 
d journed. gu 1 e. ; 


Poole againſt Coply, 
Mich. 23, Ca. Banc, Reg. 


37 

Arreſt of Oole bzings an Action of Treſpaſſe againſt Coply , and hath a verdict 
ludgement in againſt the Defendant, At was moved in arreſt of Judgement that 
T:clpaſſe. the Declaration is incertain, fo the Plaintiff veclares that the Defendant 
cepit et aſporta vit decem cotia, anglice hides, and the wozd Coria is uncer- 

tain, foz it map be coria equorum, oz coria ovium, oz of any other Cattel, 

" To this Roll Iuſtice ſatd , that it is well enough, fo2 the Anglice had made 
Ankle. the wond certain, and it is the uſual maner to plead it thus, The Court 
ordered the Plaintiff ſhould have his Iudgement, if better matter were not 

* ſhewa to the contrary, 


Hull againſt Gurnet, 
Micb, 23 Car, Banc. Reg. | 


3, £ 
my mv Ull bzings an Aaton of falſe impꝛiſoument again Gurnet, the De- 
6 ws rn fendant pleads a fpectall juſtification, that he took, and i 
pr onmem, the Plaintiff by virtue of a Commiſsion granted out of the Court of the 
Admiralty. to examine the taking away of certain goods which were wnac⸗ 
San. Kkedbythe ca. To this plea the Plaintiff demurred, and wewed fo: 
canſe ; That the Defendant hath not ſet fozth the Cuſtom of the Admirall 
Court, that the firſt p2oceſle thereof is a Capias, and ſo it appears not, whe- 
ther he have pꝛoceeded right oz no. ly. It doth not appear that the mat: 
ter fo2 which the Commiſston was granted is Patitime, and other matter 
they onght not to medle withall. / The. Rule of Court was to ſhew cauſe 
why Iudgement ſhould not be given againſt the Defendant upon this ples. 
Smith 


1 . * 
A mi. 100 
Denn 
* 
* 
* 
#\ 


As — Jklkb.... 


Smith 2gainſt Stone. 


Mich. 23 Car. Banc, Reg. 


(39) 
Mich bzought an Action of Treſpaſſe againſt Stone p-dibus ambulando,  . uo 
the Defendant pleads this ſpeciall plea in juſtification, viz. That he was 77700" e. 
carryed upon the land of the Plaintiff by fozce , and violence of others, and c pedibus 
was not there voluntarily, which is the ſame treſpaſſe, fo2 which t hePlaintif zmbulando, 
bzings his Actfon. The Plaintif demurs to this plea : In this caſe Roll T*c(pz(. 
loſtice ſald, that it is the Treſpaſſe of the party that carryed the Defen- 
dant upon the land, and not the Treſpaſſe of the Defendant : as he that 
dzives my Cattel into another mans land is the Tre ſpaſſoʒ againſt tim, and 
not J who am owner of the Cattell, 


Mathew againſt Heile. 
Mich, 23 Car, Banc, Reg, 


Trin, 23 Car, rot. 1554. 
40 


Athew bought an Action of treſpoſſe againft kerle tor byeaking bis ple ln fret 
Fence, and entring into his Cloſe, &c. The Defendant pleads that paſs quare 
I. S. was ſeiſed of this land, wherein the Treſpaſſe is ſuppoſed to be done, in clauſum jregic 
tee, and ſo ſeiſed did demiſe the ſame ton years by deed to the Ptaſntife# e.! 
reſerving rent, in which deed was a clauſe of reentry fo2 non payment of 
the tent, and afterwards made his laſt Mil in wſting, and dyen; by 
which will be gave the ſaid land in qus, &c, to tho Defendant, and that af- 
ter the rent was behind, and that he fo2 the non payment of the rent acco2s 
ding to the Covenant in the deed , by virtue of the clauſe of reentry did en 
ter into the lands, which is the ſame bzeaking of the Fence, and entry fo: 
which the Plaintiff bzings his Action, and demands Judgement if the 
Plaintiff ought to have his Action. To this Plea the Plaintiff demurs. and 
thews fo2 cauſe : That it doth not ſhe w that the leaſe made to the Plain- 
tiff is a leaſe of the land, in which the-Treſpaſſe is ſuppoſed to be done; aly. 
The Defendant doth not ſhew that he did water into the land by leave of the Licence. 
Cxecutoz , which he ought to have done; foz though the land was deviſed 
to him by will, pct he cannot enter into the land without leave of the Exe- -E . 
cutoz. The Court ordered the Deſendaut to ſhew cauſe why Iudgement 
ſhould not be given againſt him upon his plea. 


and Long. 


Mich. 23 Car, Banc, Reg. 44) 
* He Plaintiff bzought an Action upon the Caſe foz theſe wo2ds ſpoken \*<*0? ludg. 
of him, Long is a murtherer , and hath bewitched my Child, and was on ag 4 


the death of my Child, and obteins a verdig. The Defendant moves in ord- 
K arteſt 22 bt. 


—— 


66 = "Mich. 23 Car. 


_—_— 


arreſt of Judgement, and takes theſe exceptions to the Declaration, 1. 

That it is not ſafd , that the Child was be witched to death, zly. It doth 

not expꝛeſs whether the Child bewitched was bo2n alive oz not. To this 
Felony. the Court ſafd, that the bewitching of the Child is Felony, though it do 
not dye by ft, And to the ſecond exception , That the Court doth 
not take notice of a Child it it be dead-bozn, and they will intend it was 
bozn alive and Roll luſtice ſaid, that theſe wozvs Thou didſt kill my Ma- 
ſters Cook, have been adjudged actionable, although the Plaintif did not 


Averment- aver, that his Paſ:er had a Cook. Therefore let the Plaintiff take his 
Iudgement, it better matter be not ſhewn Saturday next. 
Carver againſt Pierce. 
23 Car, Banc. Reg. 
(4-2) 
Arreſt of Arver bzings an Action upon the Caſe againſt Pierce fo2 ſpeaking theſe 


any. ay I Cone ol him. Thou art a Thief, for thou haſt ſtollen my Dung and hath a 
VV args Uervia, The Defendant moved in arreft of Judgement, that the wo2vg 
were not actfonable ; fo? it is not certain whether the Dung be a Chattel , 
02 part of the Free hold, and il ſo, it cannot be Thelt to take it, but a Treſ- 
Chattel. ſpaſs, and then the Aaion will not lpe. Bacon luſtice, Dung is a 
Chattel, and map be ſtollen. But Roll Tuſtice anſwered, Dung may be 
a Chattel, and it may not be a Chattel ; foz a heap of Dung is a Chattel, 
but if it be ſp2ead upon the Land it is not, and ſafd, the woꝛd Thief here is a- 
Felony. tionabvle alone, and there are no ſubſequent woꝛds to mitigate the fozmer 
wo2ds : foz the ſtealing of Dung is Felony if it be a Chattel, Bacon lu- 
ſtice ſald, Jt doth not appear in this Caſe of what value the Dung was, 
and how ſhall it then be known, whether it be Felony oz pety Larceny? To 
this Roll anſwered, the woꝛds are ſcandalous notwithſtanding and aa to- 
nable, though the ealing of ung be not Felony, The rule was, to 
move it again Tueſday next. {$79 ve >7 ul 74 
31 pl to 


Mich, 23. Car. Banc: Reg. 
(43/ 


ate * 1u4. A Writ of Erro2 was bzought in this Court to reverſe a Judgement gi. 
ment, for dif. ven in the Parſhals Court, and the exception taken was,that there was 
conti nuance A diſcontinuance in the pzoceſs, and ſo there ought to have been no Judge- 
in the Pro- ment, and therefoze the Judgement given is erroneous; and that there was 


Diconing, A Diitontinuance it thus appears. The Continuance was ad proximam 
ace. Curiam, and it appears upon the reto2n of the Venire facias, that that was no 


Court dap, fo? it was the thzee and twentyeth day of the Ponth, whereas 
Friday, on which day the Court was held, was not the 23 day, and ſo there 
is Crro2 in the continuance, Roll Juſtice ſafd, the fozmer Continuance 
was to the 9th. day, and from thence to the 15th. and that is but ſix daies, 

ludgement. And ſo wants of the time. Bacon Juſtice, Where there is a Diſcontinuance 
the Court hath no power to give Judgement, and ſo the Judgment is here 
erroneous , and therefore let it be reverſed, nifi cauſa, &c. 


Mich, 


Mich. 23 Car. cs "" 


Mich. 23 Car, Banc, Reg, 


| 22 
12 fo} pears of Lands by Deed, bꝛings an Aaton of Covenant a- Demurrer to 


gainſt the Leſoz, and declares, that the Leſſoz had cobenanted, that a Pica in an 

be ſhould peaceably and quictly enjoy the Lands let during the Term, and — of Co- 
that a Stranger entred upon him, and ouſted him within the Term, To 

| this Declaration the Defendaut demurs, Roll luſtice ſatd, that the Co- 

* venaat in this Caſe is bꝛoken, though it be a Stranger that entered and on- 

i fied the Leſſee. Walker of Councel with tbe Deſendant took this difference, 

where a Stranger enters upon the Leſſce and doth a Treſpaſs, and where 

he enters and outs the Leſſee; in the ſoꝛmer Caſe he ſaid, the Covenant is Covenanr. 

not bzoken : but in latter it is bzoken,, Iudgement was given tor the Plaintiff 

except cauſe ſhould be ſhewn Monday next, 


Thynn againſt Thynn. 


Mich, 23 Car, Banc. Reg. 
Hill, 23 Car, rot. 1658, 


. 4+ 
Hynn bzought an Acton of Dower againſt Thynn, and hath a Audge-r.... © de. 


ment by default , and thereupon à Writ of Enquiry iſſued out to the ve ſe . Iudge- 
Sheriff, who delivered ſeiſin of the Dower recovered, and returned the nent in Dow 
Writ; upon this Judgement, The Defendant bꝛings a Writ of Erroz, ande 
aſsigns theſe Crro2s in the Recoꝛd. 1. The oziginal Writ appears not to — 
de returned acco2ding to the Statute ; fo2 the pear doth not appear when it 3 Fly 4a 9 
nas returned, 2ly, The Pꝛoclamatlon made by the Sheriff appears 
not to be where the Land lyes. zly. The return deth not mention that the ons. 
Pꝛoclamatton was after the Summons, as it onght to be, as it is Hob. Re» 
ports, in Allens Caſe, 4ly. It is not ſafd that he did make Pꝛoclamation 
upon the Land. 5 ly. Jt appears not that the Pzoclamation was in the Pa- 
riſh where the Summons was, as the Statute dfrc&>s, To theſe exceptions 
Hales of Councel on the other ſide, anſwered, To the firſt, that the tretoꝛn Recurn, 
of the o2iginal Writ ſhall be intended to be in the year of the Reign, and 
not of the Age of the King, though the woꝛd Reigo be omitted. To the ſe⸗ 
cond, the Lands lye in divers Pariſhes, and P2oclamatton at the Church 
of any of the Pariſhes is good enough. zly . It doth not appear, that there 
are divers Churches in New-Sarum where the P2oclamation was made. 
To the third exception, the Pꝛotlamation is ſafd to he made prout breve po- 
ſtulat, and that ſhall be ſuppoſed duly done, and implies all requiſite circum- 
fkances, and he cannot make another return, and it is impoſsible to be o- 
therwaſes. To the fourth, it is not neteſſary to reto2n the place of the Sum: 
mons, and it is ſaid that it was made ſecundum formam Statuti, which ſup- 
plies the reſt. And to this the Court ſaid, that the woꝛds ſecundum formam 
Statuti extend far. And Roll luſtice ſatd, that Pꝛoctamation in one place 
was good in all. Holbead of Councel with the Plaintiff, in the Mrit of . ; 
Crro2 pzoceeded, and took theſe exceptions in the demand of the Dower. % N 256 5 
1. The demand is gencrally de reRoria, which is not good, fo the fncer- Demand; 
tainty of it: ſoꝛ there may be a Rector of a College, of a P2ovince, x of a Bj-*or- 
K 2 Mop2 tc, 


CUM 


Tithe 


Par ith. 


Gt art. 


— — — 


Mich. 23 Car. 


N-4.ce 


ſhop2ick, as wel as of a Pariſh-Church, and thzrefoze it ought to have been 
de ReRoria Eccleſiz parochialis de &c. 12 H. 4. f. p97pl. 1. zly. The des 
mand decimarum ts tos general, and not god, and it ought to have been des 
cimarum granorum, ſœni, &c. fo; mand de omnimodis decimis quibuſ- 
cunque is too general, 11 Rep, H caſe, 1. To theſe cxceptions Hales 
anſwered, that a demand in a Writ of Dower need not to be ſo exact as in 
other oꝛiginal Writs : oz oziginal Writs are not alterable, bat ought to 
anſwer the fozms in the Regiſter, To the iecond he ſaid, that rectoria ſhall 
be intended the Rectory of a Church, and the Statute cxtends not to this: be- 
ſides the place of the Reco2y is deſcribed, which makes it certain enough. To 
the third, it is not neceſſary to expꝛeſs the Tithes particularly, and the de- 
mand being of the Rectoꝛp it compziſeth all the Tithes, alſo the demand is 
de omnimodis decimis which is a general demand, and compzileth all, and is 
rot de decimis only, oz that might be incertain. Holhead, The demand ts 
de rectotia & de omnimodis decimis, which is a demand of one thing twice, 
and that is not convenient, fo2 by this means the party map recover dam- 
mages twice, and the Court will be alſo inveagled by this means, and it 
matters not though we have not pieaded to this: fo2 the Court ought to 
take notice of it, becauſe it is in the oꝛiginal Writ. Next there is no foz2m 
in the Count, fo2 cum pertinentiis is {nfo2mal , fo? it refers to the Pariſh, 
and not to the Mannour, 27 E. 3. f. 86. Pl. 3. Hales, This is but a vartance 
in ſozm, and is not material, and alſo it ſhall be intended to reſer to the 
Mannour, and not to the Pariſh, Holhead, The demand is not warranted 
by the TWWrft, foz the A ili and Pariſh are not named in the Writ, but are 
named in the demand, 11 Rep. Arondels caſe. Hales, The demand is not de 
rectoria in Tymybury , but de Tymsbury, and is the denomination of the 
thing demanded, and not of th? Util where it lyes. Holhead, It is not ſatd, 
where the Tithes extend, and they may extend to divers Uills, as a Pa⸗ 
rich may, :9 K. 3. f. 9. Hales, Mete is one demand, and it includes all the 
Tithes. Roll luſtice, Pou habe demanded the Reco2y in Tymber, anv not 
the Redoꝛy ol Tymber, and by the grant of ones Pannour in Dale, no moꝛe 
of it paſſeth than what doth lye in Dale, and here it ſhall be intended ſo 
much of the Tithes as are in Tymber. Holhead, Here is a demand of Dower 
of ſuch things whereof Do wer lyes not, viz. ol a quarry of Stones, and it 
appears not that the Quarry was open in the lite of her Husband; and if it 
were yet it is imp2oper to demand it by the name of aQuarry.Hales,the woʒd 
Quarry is a good wo2v, 4 well-known what it means: foꝛ Quarrera is an old 
wvel-known Latine wo2d fo2 it, and ſhe is as well dowable of it as of a Pine 
of Coles, and it ſhall be intended to be open, becauſe ſhe demands it by 
that name of a Quarry, Holhead, The demand of the Dower is alſoof a Hun- 
dꝛed, ol which a Woman is not dowable, becauſe it is an entire thing, and 
cannot be divided, and the demand ſhould have been de tertia parte proficu- 
orum hundredi. To this Roll luſtice anſwercd, then by pour reaſon the ſhall 
never keep a Court. Hales, It is well enough demanded, fo2 a demand 
ſhall be of the thing it ſelf, and not of the p2ofits of it, ſoz the p2ofits were 
not in the Husband , but he was ſeiſed of the Hundzed, and the p2ofits are 
a thing incertaſn, Holbead, The execution of the Habere facias ſeſinam is 
not well executed, fo2 by it two third parts are aſsigned foz Dower , and 
that is ms2ec than the demand, Hales, That is but a repetition of the thing 
demanded, Holhead, A thing not demanded at all is aſsigned fo; Dower, 
viz, view of Frank pledge. Hales, That is but an incident to another 
thing that is demanded, viz, the Hundzed, and by the demand of the Hun- 
dꝛed the view of Frank-pledge is demanded, and all other incidents to the 
Hund2ed. Holhead Mere is an aſsignment alſo of all tenures, and ſhe can. 
not have Homage, becanſe ſhe is a Woman, Halcs, She wall have all te- 
nures 
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And theres erroz in the aſsignment of dammages: fo2 the dammages are / 20H 3 cay” 
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nures which ſhe is capable of, and o all ſhall be underſtood in this place, 
and no other ſhe ſhall have. Holhead, The Judgement is alſo of 15 Copiholds 
« Zenements which lately were Copiholds. Roll Iuſtice, This is good enough, 


and what loſs have you by it⸗Holbead, The Aſsignment is alſo of the 3d. part 
de Copicia & de Structuris, and other woꝛds there are which are alſo incertain. 


alsigned ultra valorem terræ, which is againſt the Statute. Roll Iuſtice, the * 
Statute is an addition of the value and dammages, foz the Judgement is * — 
perfect without returning the Writ of the dammages, and ſo hath been ad- 

judged in the Common pleas. Holbead , Here ts an ili ſuggeſtion of the 

Feme, fo2 ſhe ſuggeſteth, that her Hugband dyed ſeiſed in fee of all the 

Lands out of which ſhe demands her Dower , and that is not true, fo2 he 

dyed ſeiſed of part of them in tapl, To this the Court ſatd. that is not mate- 

rial it he dyed ſo ſciſed , that ſhe ought to have Dower. Holhead, Dammages 

are given ultra valorem , which J conceive is not good. Roll luſtice, It is 

well enough: (oz dammages are given, and the value by the Statate. 
Holhead, The reto2n of the Elegit is not good, Hales, That is another 

Recozd, and appears not now in the Court. Roll Iuſtlce, The Eleg t hath no 

reference to the fozmer Recozd. Holbead, Thete is one erroz in fac , 

and that is confeſſed by your joyning in demurrer. Roll luſtice, You +. 
might have demurred fo2 this doukleneſg, foz one cannot aſsign an erroz "7" 
in fac, and another crro2 in L aw in a Writ of Erro2, foz this is double. 

Hales, It is true, but we have loſt that advantage. Adjourned to be argned 

again the next Term. na v5 jd 4 9 1 3, 98/11 I tof jd 9 143j4 43 


Robinſon againſt 
Mich, : 3 Car. Banc. Rep, 40 


Obinſon bzougbt an Action of Trover and Converſion againſt T. B. rreſt of | 
and hath a verdit, The Defendant moved in arreſt of Judgement, T ng 
and ſhewed foz cauſe, that the Declaration was not good, fo2 the Plain- hat 
tiff amoneft other things declares , that the Plaintiff had found and con⸗ 

verted to his own uſe unum veſtigium, Anglice a Footſtool , whereas it ſig- 

niſies a Footſtep, 02 a p2int of the foot, and not a Footſtool. 2ly. The 

Plaintiff declares pro decem ponderibus Aeris, meaning ten pound of Braſs, (l/s Me 3 yg 
whereas it would be zris with a Dipthong , fo2 Aeris is of Ayr, and not 

Br-ſs, But this exception was over-ruled by the Court, becauſe in the wzi⸗ 

ting of Court hand, in which hand Declarations are w2ftten, there are 

no Dipthongs uſed , and ſo the wozd Aeris might as well ſinnifie Braſs ag N Dip- 

Ayre. But foz the other exception, judgement was ſtayed till the Plaintiff mongs tn 4 

ſhould move. * 


Izack againſt Green. 


Mich, 23 Car. Banc, Reg. 
A b (47) 
rock bzings an Acton upon the Caſe in London againſt Green,fo2 calling For a Proce- 
her Whore, Green removes the cauſe by a Habeas corpus into this Court, dendo to ery 
and hath a Superſedeas to ſtay the Plaintiffs pꝛotædings in London, The 7" _ * 
Plaintiffs Councel moved fo2 a Procedendo, that he might pꝛoced in Lon as 
don, becauſe that in London, by a on Cuſtom there an Acton doth lye 
3 foz 
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Mich. 23 Car. 


— oz calling a woman Whoze, though out of London it lyes not, an d cited 


Paſcal and Barbars Caſe 21 lac. to pʒode it. Bacon luſtice, The cuſtom of 
London is to be certifyed that we map Judge of the reaſonablencſſe of it, 
and we are not to take notice of it upon a ſurmiſe and it ſeems that a pro« 


Proceden®®, cedendo ſhould not here be granted, becanſe the matter with which the is 


Notice, 


F. ction. 


4. 


Arreſt of 


ludgement in 
an act n u 
on the caic, 


10. 


F2 


charged by the woꝛds belong to the Conilance of the Ctvill law to trp it, and 
not to our Latr,as it fs 2 H. 4. Roll Iuſtice, One may in ſome Caſes have 
an Action at the Common law, where he may have remedy alſo in tbe Cc- 
cleſiaſticall Court; fo2 the Common law ts to be pzeferred , and by a ſpe- 
cial cuſtom as the Caſe here is, an Action map be maintained where it lyes 
not at the Com mon law, and ſo was it held 8 Car, and 13 Car. And if 
there ſhould not be a procedendo granted in this Caſe, the Plaintiſt᷑ would 
be tyed up by the habeas corpus, but if it be granted the matter map be try- 
ed, and upon that if the Judgement be erroneous a w2it of Erroz may be 
bought in the Huſtings in London, and ſo all the matter may come in queſt; 
ion to be argued, and he ſald that a Tharter cannot give an Adton, which 
the Common law allows not, Zut let the matter reſt as it is till we can a- 
gree. 


Mich. 23 Car. Banc Reg, 


J: Plaintiſt bꝛought his Action upon the Caſe, ſoꝛ theſe woꝛds, thou 

muttron-monger theef bring home my ſtolen hay. The Defendant 
makes a ſpectal juſtification, that the Plaintiff had ſtollen a ſheep, and ups 
on this was an ifſue joyncd, and a verdic fo: the Plaintiff, The Defen- 
dant moves in arteſt of Judgement that the Declaration was not good; foz 
it only chargeth the Defendant with ſpeaking of the wo2ds , and doth not 
ſap dixit de querent e, and though thoſe wo02ds be in the replication, pet that 
makes not the Declaration good. Roll Iuſtice, The Declaration is not good, 
ſo2 the wo2vs map be ſpoken of any other body, as well as of the Plaintiff. 
Bacon luſtice agrees with Roll, and ſafd. that the wo2d dixit was not in 
the Declaration , and ſo it appears not whether the Defendant ſpoke, o2 
w2it, 02 thoncht the woꝛds, and which ts moꝛe it is not ſaid, that the woꝛds 
were ſpoken in the pꝛelence of any body, and then thep cannot be ſcanda- 
lons; Roll Juſtice ſaſd, one cannot rejoyn upon wo2ds, which are not in 
the Declaration no2 in the plea; fo2 if the Declaration, and the plea be 


R-p'icar'on. nanght, the repiſcation cannot make them good. The rule of Conrt was 


Null. 


nil capiat per billam, except caule ſhewn Saturday following» 


Kmpe againſt Iohnſon: 
Mich 23 Car, Bznc, Reg. 


Paſc, 23 Car. rot. 1 54. 


HA. A C 10 


Frror upon 2 
Ing mei in 


Writ of Crroz was bꝛought to reverſc a Judgement given in Hull, 
A lo theſe Crrozs alsfgned, 1. That one of the continuances was to 


Co. im c Accertata dap ofthe month, where tt ought to be ad proximam curiam ; 2. 


Lhe Declaration was pro ſe decem beltiis, Anglice Cows or Whyes, Which 
is too general; fo2 the wo2d beſtia may ſigniſie any beaſt whatſoever — 
wel 


— — 


well as a Cow. The lud gement was reverſed except cauſe ſhewn to the © 
contrary- 


More againſt Clipſam. 


Mich, 23 Car. Banc, Reg, 2 
($9 


Ore bꝛings a Reple vin againſt Clipſam , and declares of a hundzed argument 
Voves Matrices et vervices diſtrained by Clipſam, Clipiam demars to up en N- 
the Replevin foz the incertainty of it; foz it appears not how many of the vin. 
hund2ed ſheep diſtrapned, and replevied, were Matrices, 03 ewes, and how 
manp were vervices, 02 weathers; Maynard moves foz Judgement in the 
Replevin foz the Plaintiff , and held that centum oves alone was good, and 
certain, and the additfon Matrices, and veryices, ſhall not make an fncertain- 
ty, and the wzit of Replevin doth not wwe w the cattell diſtrained particular. ⸗ 7 
ly, but the belp of the party, andthe view of the Sheriff muſt concurr to 
ſhew what Cattel are to be delivered by the wit. 2ly, Mere is a good 
{Cue argumentative, although it be not ſo fozmal. z1ly, There is no moze m 
in the fue at the Bar, than in the avo way, ſoꝛ all the Term is but one dap, « © 
ther is no diviſion of time in it /a it is dangerous to make fractions,4 aStatute Tenn. 
acknowledged in the Term relates to the firſt day of the Term. Hales on the 
other ſide agreed that centum oves without ſaying any moze had been cer- — 1 
tain enough, but as they are here diſtinguiſhed into Matrices, 4vervices, there ; 
is nocertainty at all; foz the Cattel in kind are demanded, and ought to 
be delfvered as they are demanded, ſo that if the demand be incertain there 
can be no certain delivery. aly. The iſſue is ill, and is not helped by the 
verdi t; foz 1. the title made is not anſwered, 2. The traverſe is only to Traverſe, 
the concluſion , and ſo is but by way of inference, and is not helped after F 
a verdic ; fo2 the plea is not anſwered: fo2 the wozds fuir er adhuc eſt ſeſituůsn e 
is not good, fo? it is not material whether he were ſeiſed at the time of the 
diſtreſſe 03 no, but whether he were ſeiſed at the time of the replevin, and 
there is a diſtance between the replevin, and the avowzy, and there is a pri- 
us and a poſterius in it, Roll Iuſfice ſatd, it is made up in the 3etozn, and 
there is no diſtinction of time, and if one plead an ill plea, ad the iſſue pics: 
upon it be found againſt him , he ſhall not take advantage. of his own 11 
plea , and if there be a negative, and an affirmative, though the iſſue be not ( yea 2 7 
well joyned, it is helped by the Statute of Ieofailes, otherwiſe , if there be 2. Fo 
not an affirmative, and a negative; foz then there is no iſae at all joyned 
to be helped, Bacon luſtice, Oves matrices et vervices is ill; foz the Sheriff 
knowes not what retozn to make; Roll acco2ds, and ſaid, you have made 
that which was certain, to be fncertain by the ſpecification you have made. 

and a replevin is a demand, and ought to be as certain as a precipe. Iudge» 
ment was given againſt the Plaintiff in the caſe at the bar, becauſe the Decla- 
ration was ill, and uncertain, 

.- AMI 32. Ji 


Gilbert 
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Gilbert agaiaft Stone. 
Mich. 23 Car. Banc. Reg. 


#1 Trin. 23 Car, rot, 1703, 
Demurrer ip- Ilbert bought an Action of Treſpaſſe quare clauſum fregit, and taking 
Treſpalle of a gelding, againſt Stone. The Defendant pleads that he fo2 fear of 
2 his life, and wounding of twelve armed men, who thzeatned to kill him if 
he did not the fact, went into the houſe ofthe Plaintiff, and took the gelding. 
The Plaintiff demurred to this plea;Roll Iuſtice, This is no plea to juſtific 
Treſpate, the Defendant ; fo J may not do a Treſpalle to one fo; fear of tin eat- 
nings of another, foz by this means the party injured ſhall have no ſatis- 
facton, fo2 he cannot have it of the party that thzcatned, Theretore let the | 
Plaintiff have his Judgement. B99: * ge. 4 0 


Mich. 23 Car. Banc, Reg. 


Symons and Low. 
1 Trin. 23 Car. rot. 650. x 


| ed apen © Y mons bzings an Adion upon the Caſe againſt Low fo2 ſpeaking theſe 
lud gement woꝛds of hit. She, innuendo the Platntiff,fs perjured, and hath a verdict, 
tor words, anda Judgement; the Defenvant bzings a Writ of Erroz to reverſe thts 
Plainr, Judgement , and aſgtans ſoꝛ Erro2 that the plaint was entred the ſame 
day that the woꝛds were ſpoken, which was ſatd ought not to be becauſe the 
Frations, Adion Gould be b2zowpght after the wozvs ſpoken, which ſhall not be inten» 
ded to be if it be the ſame day, becauſe the Law admits of no fractions of 
time. which lotll be, tf a day be divived into ſeveral parts, as it here muſt be, 
fo2 there muſt be one hour ſuppoſed when the woꝛds were ſpoken , and a⸗ 
nother hour when the plaint was entred. But Roll luſtice ſaid, tit was i 
well enough, and o2vered the Plaintif to take her Judgement if cagſc 4 
were not ſhewn before the end of ene Term. p 


4 p — ˙ 


Cheevers againſt 


(53) Mich, 23 Car, Banc, Rep, | 
8 1 — V Pon a rule of Tourt to ſhew caufe why a ſcire facias to revive a Judg. | 
ment was notg ood , This was offred fo2 cauſe, that it doth not ſhe w l 

veloze whom the Judgement was given, which was to be revived by the f 

cire facias, and conſequently there appears no Judgement to warrant the | 

ſcire tacias, To this Roll Iuſtice anſwered, that in the Common pleas the ' 


courſe is to [ct fozth befoze whom the Judgement is given, but in this 
Court the courſe is not ſo: But how comes the RNecozd hither - The 
Councell anſwered, That there was a Judgement in Canterbury, and 
upon that a Writ of Erro2 was bought in this Court, and the Judgement 
a(firmed upon that Writ of Erro2 , and then a Scire facias iſſued out here 
upon the Judgement againſt the batl, and upon this the bail moves upon 
the reco2d,that there fs erro2 in the ſcire facias. Roll luſtice, The Recoꝛd ia 
well enough; In a ſcire facias it is not requiſite to ſap Conſideratum eſt 
per curiam. I herefore let the ſcire facias ſtand. 


Scitec fac, 


Carver 


XU 


Mich. 23 Car. 73 
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Carver and Pierce, 


Mich. 23 Car, Banc. Reg. Wa ol 44 


He Caſe between Carver and Pierce was again moved by Hales, ther: Arreſt of £4 
in it was moved fo2merly in arreſt of Judgement that theſe wo zds i*decment 

Thou art a theef, and haſt ſtolen my dung ate not actionable ; That the d. 

woꝛds are acion:i:ble fo2 theſe reaſons 1. Lhe firſt words are adiona⸗ 

ble, and the ſccond woꝛds are accumulative, and aggravate the fo2zmer 

woꝛds, and do not mitigate them. 2. It may be felony to ſteal dung, 

and the violence of the woꝛds do enſoꝛce it to be ſo intended. Bacon luſtice, 

J hold that Judgement is to be given fo2 the Plaintiff, and ſo it wag fo2 

theſe wo2 ds, chou art a theef, and haſt ſtolen my Coro, Roll Juſtice was of 

the ſame opinion, and ſaid that the ſecond woꝛds are not violent enough to 

allap the firſt wo:ds , and are not explanatoꝛy, and by way of mitigation; 

fo2 the woꝛ ds arc not, for thou haſt, but they ate, and thou haſt ſtollen my 

Iu e | for th inti . 

pat Sus WL nt was given tor the Plaintiff, antea 


* 


F eles and Lambert. 


Mich, 23 Car. Banc. Reg, Fat - £4 ad ” . 
6 * 
IJ he Caſe between Ecles and Lambert was again argued by Latch fo? the » Argument? 
Plaintiff, and by Twisden foz the D:fendant, Latch argued ta this effec, n 1 1 
That the Legatcc bath no right, in the legacy, untill it be delivered unto him . 
by the Executoꝛ, 2 E. 4 fol. 1 . but it a legacy be given in this manner ,if A Lega. 
dye let my Coſen have ſuch a thing, there the Legatee may take the legacy 
without the delivery of the Crecutoz , and a thing which cannot be deviſed, . . 2... 
cannot be adminiftred, Bratton 1b. 2.C. 26. 7 H. 6. A deviſe is void if there . 
be not ſuffictent goods beſides to ſatteſie the Debts of the Teſtatoz, 2. The Oc viſe. 
diſpoſition of the Teſtato2 ought to agree with the law of God, the law of na- 
ture, and the Law of the Land and whereas it is objected that there will be 
an incon ventence, if the legacies ſhall not be paid, J anſwer, the Law re: 
gards not this inconveniencte; But aly. this inconvenience is none in reſpect 
of the inconvenience will be on the other ſide if the legacies be paid, namely 
the bꝛeaking of the Law of God, the Law of Nature, and of the Land, and 
the inc on veniences ſuppoſed are helped by theC tvill Law, foz it takes cau- Caution. 
tion in paying of legacies to repay them in ſuch accidents as are in our 
Caſe, Twiſden fog the Defendant argued, that it was a good adminiftra- 
tion of th? goods, and that there is no aſſets in the hands of the Crecutozs, 


PPP ³˙ . FER. 


and he agrees that a deviſe of goods in ſpecie, and a deviſe ot mony is all 
5 one; but this is not a Debt. and ſo is not to be paid; o in Judgement of 
Law, it is p2eſumed that the Covenant ſhall not be bzoken, and that it 
| ſhall not be reſpeced in regard of the incertainty whether it all be bꝛoken 
4 


02 no, but the Law takes notice of the Mill, and it is of tempo2al conuſans, 
2 Rich, 3. 11 H. 7. f. 1:7 and it takes notice of a legacie to try the right of it, 
| and to diſcharge it, and the Crecuto? here is compellable to pay the lega- 
| | cies, and cannot refuſc it neither by the Common law, noz by the Spiritu- | 
al law; but it is ebjeced that it is inconventent that one ſhall a void his Covenant. 
| own Covenant by his own deviſe, To this A anſwer. he might have done 
it in his life by giving away all his goods; and zly. There ſhall not be in⸗ 
tended to be fraud in the Mill, and there are moze inconveniences of our 
L part - a 
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part in not paying the Legacies, than on their part by paying them: fo2 by 
this means, men ſhall have no power to diſpoſe of thefr own Goods by 
Will, by reaſon of Covenants in Leaſes and Deeds made by them; and 
Secaticy., the Spiritual Court cannot compell a Legatee to put in ſecurity fo2 his Le- 
gacy, as is ſurmiſed. Adjourned to the next Term to give Iudgement, 


Mich. 23 Car. Banc. Reg. 


eb | 
W T Me Tourt was moved to deliver their opinion in aCaſe foʒzmerly moved 


2 wherein the Nueſtton was, whether an Attoꝛnment made by aLeſſee fo 
good or not. Pears the ſame dap that the rent was due to be paid upon his Leaſe to him 
that had purchaſed the reverſion of the Land let unto him, and foz which the 

Atornwene, | Purchaſer had b2ought his Acton, be a good Attoznment, Roll Juſtice ſaid, 
that it is a good Atto2nment by the averment made, and by the finding of 

the Jury, and that Judgement ought to be fo2 the Plaintiff, Bacon lu- 

ſtice agrees, and ſaid, the Attoznment ſhall be intended to be befoze Sun 


ſet, and not afterwaxds. Therefore let the Plaintiff rake his ludgement, 
11:91 0 P79 3 


Parmiter againſt Creſſey 


> 
pr. 49 jt 7 Mich. 23 Car. Banc Reg. 
Kod 4 why He Defendants Councel upon a ſoꝛmer rule of Court to ſhew cauſe , 


ludęc ment offered fo2 canſe why th: Plaintiff ſhould not have Judgement. 1. Be: 
ſhoul4 nor he canſe the Plaintiſt Had not averred that he did make anyelecion of the 


—— a n Wines that the Defendant was to deliver unto him. zly. He doth not 
ON WELL x 


In 44.6. avcr, that he gave the Defendant any notice of his election , and there be- 
Armen., fng a Condition pꝛecedent to beperfozmed on the Plaintiffs part, implyed, 
Net ce. 


the Defendant cannot pertozm the Bargain, without notice of that perfoz- 

Ke quit, mance, 2lp, Mere is no good requeſt cxp2efſed either in ſubſtance oz ctr⸗ 
cumſtance, toꝛ toꝛ the circumſtance there is but two dates to do it, in which 
it cannot be well intended it could be done. ly. It is ſaid, he did not deli- 
ver vinum præ idtum, which is an incertain implication of a Requeſt : foz 
the wozd deliberare fs not a p2oper term to expꝛeſs the Requeſt, and the 
verdict doth not help it. Bacon Juſtice, There ought to be an eleqion by the 
Plaintiff, but the Defendant ought firſt to ſhew the Wines, and it was of 
bis part to have appointed the time when he would ſhew them. Roll luſtice, 
The Pꝛomiſe and Requel? was at Norwitch, and it was ſufficient fo2 the | 
Plaintiff to make the Requeſt there: but the Defendant ought to ſhew the F 

Ele&ion, Plaintiff the Wines, without which the Plaintiff can make no election, 5 
and the ſubſtance of the Declaration is to this intent. jud gement was given 

for the Plaintiff. 5:95.29 Hu. ix pt . 


Mich. 2 3 Car. Banc. Reg. 
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UV rv » Dro RY the rule of the Court. this dap can'e was offered to be ſhown why a 
hb ain Pꝛohtbition ſhould not be granted to the CecleſtaſticalCourt,fo2 granting 

-uid 10: © 2 ctters of Adminiſtration to a Siſter of the half-blood , when there was a 

17 2 Jy Bꝛother of the whole:-blood who ſued fo2 them, and was ——_— cauſe 
: Cwed 


10 
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Bar. Letters of Adminiſtration are granted to the Hausband and his Wife, 
and ſo to one, viz. the Husband, who is no kin at all to the Inteſtate, but a 
Stranger, and if he ſurvive his Wife, he ſhall have all the Goods, and all 
the kindzed will be defrauded, which is not reaſonable, and thcrefo2e 
the Adminiſtration {is not good, And for this reaſon a Prohibicion was 
granted, gene 3% 24 
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98 
T was moved in arreſt of Judgement , that the Plaintiff had declared of ar:c& of 
the Trover 1 Converſſon,of a cettain number expꝛeſſed in the Declaration -u4gemenr in 
of pieces panni lanii, Anglice, ot ted, yello, and black Coath, u hich is ircertam, er goo 
and cannot be uſed, as it is here, to expꝛeſſe Cloaths of divers colours, fe: 
panni lanii ſignifies only wollen Cloaths, But Bacon Iuſtice ſatd, all is but 
wollen Cloath, thougb they be of divers colours, and t hetefoze it is good e · 
nough. Hodſden the Seconvary ſaid , ſometimes the colours are uſed to 
be expꝛeſſed, and ſometimes not. Bacon, It is better to expꝛeſs the Colours 
than not, yet it is good enough without the expꝛeſsing of them, There fore let 
the Plaintiff take his Iudgement. 


Wilkon and Crowe. 


Mich, 23 Car. Banc, Reg. 
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VV illiſon bzought an Action upon the Caſe againſt Crow, foz ſpeaking xen — 
theſe woꝛds of binn, You are a bankrupt Skrub, and hath a verdica; it c in an a- 
was moved in arreft of Judgement, that the woꝛds are not actionable, be- n fc 
canſe they are Adjective wo2ds , and ſoare not poſitive enough to ground 4. 

an Action. But the Court held, they were adtonable, fo2z tbe wozd Banck- 

rupt in it ſe it was not an Avjeaive , and the jopning of it with Skrub made 

it not ſo, but it ſhould be underſiood as much as to ſay, You are a Skrub, and 

alſo a Banckrupt, And judgement was given accordingly, 


_— — 
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The King againſt Holland. 
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Hill. 23 Car, Banc, Reg * * 
. 3 294 30840, 24 
'] Ve Court delivered their opinions in the Caſe betwe&n the King and | gpemene” = 


Holland fo2zmerly argued; And firſt Bacon Iuſtice ſaid, that there can be ren in the 
no Judgement, foꝛ there is a miſ-tryal in it; fo2 firſf, there is no Venire fa- Cz{c b:rwcen 
cias : and ſecondly, there is a diſcontinuance, becauſe the Venire ſhould be toe King and 
retoꝛn duodecem probos & legales homines quorum quilibet habet 40 s,lands Holland, 4 Mea 14 
by the year at the leaſt, z it is every of whom, having 41. lands by the year, £5 . 5 
which is contrary to the direction of the Statute, To this Roll anſwered , N 
that he held the Venire to be good, and ſo the tryal good, fo? if the Jury hath 
every of them 41. a year in „ bath 40 8. /a year in Lands at leaf, 

z and 
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and mo2e, and therefoze it is a better Jury, and mo2e ſufficient; and by 

this the verdict ſhall not be vitiated, though the Venire be not quorum quili- 

bet habet 40s, per annum ad minus, as the Statute direds, and he cited 21 

2 (» 652 4 lac. Philpot and Fielders Caſe to be ſo adjudged; and he ſad, that Lands in 
Extent. the hands of a Truſtee may be extended foz the Kings debt, but that he did 

not conceive how the King can have Copphold-lands that are in truſt foz an 
Alien- Bacon Iuſtice, The Commilsfoners that found this inquiſition foz the 
King had no power by thetr Commiſsion to ſetze the Lands into the Kings 
hands, but only to enquire what Lands the Alien had, The Court order- 
ed, that cauſe ſhould be ſhewn Tueſday following, why the party ſhall not be 
reſtored to his Lands, which were ſciſed into the Kings hands by vertue of the 


Inquiſition, Poſtca, 4 90 jul 27 9+ j1l'# 
2 a z 


Seiſue, 
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( Writ of Erro was bzought to reverſe a Judgement given in an Adt- 
3 on upon the Caſe , upon an Aſſumpſit, bzought by two at Maydſton in 
wie, any Kent, and the Crroz aſsigned was, that the Plainttis in their Declaration 
an Action up- do ſap unde dixerunt quod deteriorati ſunt, &c, whereas it ſhould be unde 
the Cale, deteriorati ſunt, and not dixerunt, &c, fo2 that is poſitive, and the other 
Incerta'1iy. not, ſoz thep map ſap they are damnified , and be not, and there 
_ can be no tryal upon ſuch uncertain woꝛds. Roll luſtice ſaid, the woꝛds 

are not well laid; pet if there were other woꝛds ſnffictent to exp2eſſe the 
dammage the Plaintiff had received it would be good enough, but theſe 
woꝛ ds here govern the whole ſentence ; Therefore let the Defendant in the 
Writ of Error conſider how he can make the Declaration good, 


The King againſt Savage. 
Hill. 23 Car, Banc, Reg. 


( Y | Ne Savage was arraigned in this Court upon an Endictment of Felony, 
__— quatnirg foz killing of a Woman within the Verge, The truth of the Caſe was, 
3 he beat and wounded the Woman at Leſne Abby in Kent, which is within the 
iony, Verge, but the Woman dyed at Sevenock in Kent, whicy is out of the 
O Verge, Thr Piſoner mayed the Court he might have Walker ot the inner 
| Temple aſsigned him foz Councel, foz matter in Law, which the Court 
granted, Walker fo; the Pziſoner, pꝛays the Endiament may be read, 

which was done acco2diagly; Whereupon he took theſe exceptions to it, 

1. That the Cndiament doth not ſhew upon what part of the body particu» 

larly the Woman was wounded, but it ſaith only generally, that it was 

upon the-hinder parts of her Body. 21ly. Jt ſayes the Woman dyed de di- 

verſis plagis, but it doth not ew of what length and bzeadth the wounds 

were, — t ought to do, no2 doth it ap of which of the wounds ſhe dyed, 

Incerrainry, and ſo it is uncertafn , and cannot be known e s were 
mortal oꝛ no. 3 ly. By the Statate de . Rr be Fopnps Caſe 

where the party was wounded within the Uerge, and dyeb without the 

Uerge, the Coꝛoner of the Ucrge, and ol the County ought to joyn in ta: 

: king the Inquiſition ſuper viſum Corporis , which is not here done; but the 
1194454 - Jnquſfition is taken by the Cozoner ofthe Uerge only. Bacon luſtice ſald, 
the party is ſaid to be lain where he dies, not where he was wounded. The 

Court ozdered the Pziſoner to appear a werk aftcr, and in the mean time 


to 
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to give notice to the Kings Councel of the Exceptions taken to thi Endia- 
ment, and know whether they will maintain the Endiament; the ſame 
Term the Endictment was adjudged not good, and the party was bayled. 


Bail. 


Thyn againſt Thyn. 
Hill. 23 Car. Banc, Reg. 


Hill, 22 Car. rot, 1638. 


Ame Katherine Thyn bzings a Writ of Dower in the Common-pleas * 2 
Dazane ir lames Thyn, and hath a Uerdia, and a Judgement the Win os E. 
Defendant b2zings a Writ of Erroz to reverſe this Judgement in this or. 
Court, and aſsigns foz Erroz; 1. In the Retozn made by the Sheriff, foz R. 0 
he doth not ſay, that the Pꝛoclamation was made at the Church of the” 

Town, where the Summdns was made, and a Summons upon any one . 
part of the Land, as hath been obſeced on the other ſide, is not good. neither 
by the woꝛds, noz the intent of the Htatute : foz then the woꝛds in the 
Statute ſhould be ſurpluſage and idle, that particularly directs how it ſfhouly _ 
be. And as to the Objection, That a Summons upon one part of the L and en of 
is good in fiction of Law,foz the reft of the Land, J anſwer, That this is $*"- . 
not ſo where the Statute directs the @&ummons , and the wozds ſecundum i 
formam Statuti cannot help where the Statute is not ſhewed to be purſued, 
and ſo ſaith Dyer, That ſabſtantial wo2vs ought to be mentioned, Hill. 24 
lac. Hoh Pl, 179. Allen and Walkers Caſe, 2ly. There fs Crroz fn the De. D:mand. 
mand of the Dow:r: foz the certainty of the Tithes demanded ought to ap- 
pear, and it doth not ſo here, 11 Rep. Harpers Caſe, f. 25,b And foz that 
which is ſatd in anſwer unto this, That a Demand of Dower is different 
from other Demands, I agre it to be true, 8. H. 6. 3,7 Pet the things de- 
manded fn Dower muſt be certainly demanded, 11 H. 7, fl. 250 as it is in an 
Aſsiſe, fo; an Aſsiſe de uno tenemento is not good foz the incertainty, 4 E. advice. 
2, Firzh, Afiſe, 45 1. Eſtobers demanded ought to be ſhewed particularly; 
ſo is it of a Cozrovp, 11 E. 3, Firzh. Dower, 85, Dyer, f. 8477 E. 6, Paſc. 5 
Jac, the Counteſs of Oxfords Caſe; and whereas there hath this difference 
been taken between a Demand of Tithes in groſs, and of Tithes appendant, 
and that Tithes in groſs muſt be particularly demanded, bat it is not ne- 
ceſſary td demand Tithes appendant particularly , J anſwer, This is not 
fo, toʒ their appendancy doth not make them not to be demanded particu- 
latly, no moze than if they were in groſs, 18 E. 2. Afsiſe, 377, A Cozrody 
muſt be particularly demanded, and all the Pꝛeſidents p2ove it, and it was 
ſo held, Paſc. 8 Car, rot, 271. in Bruer and Drakes caſe in a writ of Crroz in (yz 1 ho Joo tl 7 
this Court, upon a judge ment given in Dower in the Common - pleas. A | 
| 2d. exception to the Demand ot᷑ the Dower is this, the Writ of Power is 
| de manerio de Imber, and the Demand is of Dower in parochia de Imber, ' 
r and ſo it is larger than the Writ : foz a Pariſh may compzehend many pa: \ 3 
Uills. Stat. 1 H 5. C. 3. 22 E. 47 C. 2. Mich. 34 Eliz. rot. 1537. Brad and B Aa- 2 | 
\ ſhops Caſe in the Exchequer, Paſc. 38 Eliz, Bedel and Scarborows Caſe in g-y ; do $48 4 
| an EjeRione firmz in this Court, Jt is true, that generally a Pariſh ſhall ' 
| not be intended larger than a Ufll, if the contrary do not appear but here 
the contrary voth appear by the wo3ds of the Demand, which are de rectoria 
de Imber & Tymesbury infra parochia - lmber, 3, & 4 Phill-p & Mary, Dy- 
3 er, 
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er. 142 and the different penning and expꝛelsion of the Demand is to be 
3 obſerved : fo2 by that it appears there is a difference between imber, and the 
Aba ccmcnc, Pariſh of Imber, Grants, Fitzh. 87. by granting a Pannour with the appurte⸗ 
Variance nances, an Advowſon will paſs, 19 E. 2. Tit. brief, the TWrit abated, fo2 
* -* variance between the Writ and the Count, A 4th, Erro2 is to à void 
the execution, becauſe of the Erroz in fait: fo2 the Hundꝛed of Warmiſter 
doth extend to Sutton parva Which is not named in the Writ,and ſo the dam- 
Dammages. mages are given fo2 mo2e than is demande d, and it ſhall not be interpꝛeted 
lutendment. yy Intendment, and the Yundzed is not demanded: foz the Uill relates to 
the Land and not to the Yundzed, 6 E. 3. 1248 Rep. 119. Bonhams Caſe, 
and p2ays Judgement fo2 the Plaintiff in the Writ of Crroz, Maynard 
of Councel with the Defendant deſired time to argue, and it was granted. Po- 

ſtea. 9/ 7 3 98 pl is te 19 143 jd 43 
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Chambers againſt V Vollaſton, 


Hill, 23 Car, Banc. Reg, 


Mich, 22 Car, rot, 21, 


46 
Demurier up- Hambers bzought an Action of Aſſault and Battery , and falſe imp2t- 
an the Cu- ſonment againſt Wollaſton, Wollaſton pleads a ſpecial Plea of Juſtifi- 


ſtom ef Lon- 


don pleaded, cation, by vertue of a Cuſtom in the City of London, whereby he had au- 
thoꝛity to take and impꝛiſon him fo2 diſturbing an Tleaton of Wardens of 

a Company, and untill he would p2omiſe not to diſturb ſuch Tleatons af- 
terwards. To this Plea the Plaintiff demurs, and takes thefe Cxceptt- 
Cuſtome, ons, 1. The Cuſtom pleaded is againſt Law, foz it appears not that there 
was any ſute depending either by Bill, 02 Endiament, 02 other wiſe,and 

ſo the Cuſtome is againſt Law, Stat. 25 E'37 C. 25 P. 3. C. 3. and ſo 

was the Petition of Right, z Car. And though the Cuſtoms of the City ot 

London are confirmed by Statute · law, yet illegal Cuſtoms are not confir- 

ludgement. med. 2ly, The Judgement is againſt Law, foz by the Judgement no re- 
medp is given fo2 the offence committed to the party againſt whom it is 

commtted but only that the offenvdoz ſhall be impꝛiſoned untill he pꝛomiſe 

not to diſturb Cleaions again. zly. The party committed is not within the 

Cuſtom by the Dcfendants own ſhewing. 4ly, The Cuſtome ſet fo2th 

is not p2oſecuted : foz the commitment is not loꝛ the Diſturbance, but be- 

cauſe the party will not pꝛomiſe not to diſturb again. ly. The dctenſi- 

on of the party in pꝛiſon is againſt Law, Hales of Councel with the 


D endanr, deſirgd time to argue, and the Court deſired to have Books, 
> $4 &f plu 


Holdigh againſt Chace, 


Hill. 23 Car, Banc. Reg- 


oY 


2 Paſc, 23 Car. rot, 326, 
(6) TE | 
A ſpeciai Vere Oldigh bꝛought an Action of Debt againft Chace, as an Executo), pon 
d.& upon an Obligation made to the Teftatoz. The Defendant pleaded non eſt 


— : 5 _ - ſactum, and upon this Plea an Iũſue was joyned,and a ſpectal Terdic found; 


© a Lord, upon which Uerdia the Caſe appeared to be this, The Defendant Chace 
; was 
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was bound in an obligation loz the payment of a certain ſam of mony unto 74+ © «94 
A. B. and to I. S. joyntlp, I. S. dyes, A. B. ſurvives , and makes Holdigh 
his Cxecuto2, and dyes, Holdigh bʒings an Action of Debt in his own name 
againſt Chace the Defendant, and declares upon this obligation made to 
the Zcftatoz, and to I. S. and doth not aver that the Teſtatoꝛ did ſurvive l. 
S. The Defendant pleads non eſt factum, and the queſtion was whether 
this be a good plea 02 no, and to p2ove that it is no good plea, but that it p:-,, 
was the. deed of the Defendant, the Councel foz the Plaintiff cited theſe 
books, 4H. 6. 4 35 H. 6. fol. 39.46 E. 3H.” 14 F. 4. fol. „ is B. 2. 
2. and put this caſe. Two enfants joyntenants alien, and one dies The 
ſurvfver bꝛings a dum ſuit infra ætatem, and counts of the Feofment of 
one of them, and there the right was adjudged not to be ſevered by the Fe: 
offement , and ſo the w2it good, and in our caſe the matter o! variance al: 
leged goes to the w2it, and not the Aaton, and it is no p too late fo: the 
Defendant to take advantage ot it, and pzayes Judgement fo2 the Plain: 
tiff, Roll luſtice ſafd, the iſſue is whether it be the Defendants deed oz not, 
and without doubt it is his deed , and theretore let him ſhew cauſe why the 
Plaigtiff ſhould 25 have Judgement 
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Boone againſt Sheers: 


Hill. 23, Ba, Reg, 


Trio. 23 Car. rot, 288, 
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Oone b2ought an Acton of Debt upon an obligation of 400 l. agataſt Demurrer ig 1 
Sheers, and declarcs that the condition of the obligation was, that the * lc. # 6 S # 
Detendant ſhould make ſuch a voyage with a Ship, and pay certain mo- | 
nycs at his return, and other conditions mentioned, and fo2 not per oz ming 
the conditions he bꝛings his Aaton. The Defendant pleads in bar that 
the Ship was taken in the vopage per homines bellicoſos, and demands bes. 
Judgement of the Action : To this plca the Plaintiff demurred, and ſhew. 
ed fo2 canſe that the Plea did not give anſirer to all the Declaration. Yard DWarter. 
of Councell with the Defendant ſaid, the plea was good; fo2 the plea an: 
ſwers the whole condition of the Bond, which was firſt tomake the voyage 
with the Ship, and then at his retoꝛn to perfozm the other conditions, and 
being hind2ed in the one, he was not bound to perfozm the other. Bacon 
juſtice, Let us ſee a book to conſider of. 


Royſton againſt Mees, 


Hill 23 Car, Banc, Reg. p 
Oyſton makes a leaſe fo2 pears of certain lands to I. S tendzing rent, Kro 
the leſſee makes his will, and makes Mees the Defendant bis Crecu- — * 
to2 , and dyes, the Executoꝛ poſſeſſethhimſclf ofthe remainder of the term — 8 
of the lands let, and after the rent is behind. Royſton bzings an Aaion of 
Debt againſt the Defenvant, and declares againſt him foz the rent ſo behind 
in the deber and detinet, and upon this an iſſac ts joyned, and a verdict ſoꝛ 
the Plaintiff, The Defendant moves in arreſt of Judgement, and ſbcws ;, 
fo2 canſe that the Declaratfon is not good, becauſe the Acton be ing an Ad. 
jon of Debt bꝛought againſt the Defendant, as an Executoꝛ, it ought to have 
been in the detinet, and not in the debet and detinet. But Wild of Coun« 
; cell 


eclaration. 


80 Mich. 23 Car. 
cell with the Plaintif argued that the Declaration was nood, and the Act, 
ion well bꝛought in the debet and detinet, and cited Brook title extinguiſh⸗ 
ment 34. and the comment 526. and ſaid it is an Action founded upon a lcaſe 
by deed which was made by the Teſtatoz, and cited 20 H. 6730 Hay. ſoleys. b 
And that it is the conftant:fo2m of charging Crecuto2s in ſuch — 14H. 
4 fol. 29; Fitzh. Tit. re ſhonder, 7 E. 6. Dyer 81710. rep, 128. And laid the 
verdic hath found it in the debet and detinet which ſhall be intended to be 
Ayo. = 2 Ed. 4. 41 · 17 ſac. Paul and Mordyes Caſe in the Common pleas, and 
7 Iec. Smith and Nich. olas Caſe, and pꝛapes Judgement ko: the Plaintiff. 
Hales fo2 the Defendant argued that the Declaration is not good. 1, Ye 
ſaid, the Aion is good in the deriner, becauſe the p2ofits of the land let, 
which are over and above the rent to be paid fo? it, refcrved upon the leaſe, 
D ference, ſhall be oni aſſets in the Cxecutoꝛs hands. 2. It cannot be good both 
Coitants, wapes, and the Term is in him as Exccutoz, not the rent, and there is a 
difference between contracts Crecuto2p, and contracts Executed; ut it may 
be ſaid, the rent to b. paſo may be moꝛe than the pꝛoſits of the land is wozth, 
4 anfwer.this h not be pꝛeſumed in law if it be not ſo ſhewed, 43 Adi. 
p!, 23.16 & 7. fol. 2 The Acton is b2ought fo; all the rent incurred; 
ti 0 wall not be pꝛeſumed that the land is not wo2th thovxent that is 
2 paid for it: ano as fo the verdict it ſhall help nothing; fo2 a verdia ſhall not 
e 8 ſupply a neceſſarp part of a — ## peed, and it he owes then he dc - 
tains, and J conceive Hargraves Calr,to bc good Law, though denyed bp 
the Connceil on the other ſive, and here the pꝛivity of the contract is not de⸗ 
termined, and fo pꝛopes Judgement fo2 the Defendant, Roll Juſtice, It 
is fo2 the adtantage of the Executo to bring the Adton fn the detinet; fo2 
then hc ſh U be charged only fo2 the goods of the Teſtatoꝛ, and not foz his 
pꝛoper goods and it may be th: land is lefſe wozth than the rent, and that 
the partyes have conſented the Action ſhould be bzoucht in this maner. Bas 
con luſtice cited Paul Caſe Mich, 17 lac. Bat centred Paſc. rot. 346, That 
the fiction may be bꝛought in the debet and detiner, and if the Plaintiff will 
bꝛing his Action here in the detinet it is not fo2 your diſadbantage, and h2 
map at his elcaton bꝛing it either way. Roll luſtice, Nire the verdict an- 
wers the point of the iſſue, and therefo:c is good. The Court ruled the 
Plaintif ro take his Iud gement, except better cauſe ſhewn.to the contrary, 
41 ml 


William againſt Tyrer- 
Hill, 23 Car. Banc. Reg, 


Paſc., 23 Car, rot. 224. 
( 9) 

Arreſt of V V Uiſiam bꝛought an Aaton of Trover and Converſion againſt Ty» 
ludgement in rer foꝛ certain goods of the Plaintiſt the Plaintiff bath a verdia, 
Cevenaut. The Defendant moved in arreſt of Judgement, ar d toon theſe exceptions 
to the Oeclaratton. 1. Ty Plaintiff dectar2s pro tribus duodenis fili, 
D.C. Anphce doſens of thꝛead, which is incertain; fo2 it map be thꝛee doſen pound 
” of th2cad, 02 okenes of th2ead,o2 ounces of thꝛead. To this it was anſwered, 
th at it cannot be otherwiſe exp2efſed , and the woꝛds doſens of thread is u⸗ 
ed amonęſt Merchants, and well known unto them what is meant by 
them. zip. Me declares fo: ſo many pounds Muſcar, fn ftcad of Nucum 
Muscat ram, Anglice Rutmegs But this exception was miſtaken, foꝛ the 
retoꝛd was otherwile , and beſides it was with an Anglice which makes tt 
certain. The Court ruled ludgement to be cutred except caute ſnewed for 

the Plainti's 
Raws 
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Rawſon againſt Bargue. fon] hen A 
Hill, 23 Car. Banc, Reg. 


6 

J be Caſe between Rawſon and Bargue being an Adion of Debt, Argumente 

upon the Statute of 2 E. 6, fo2 not ſetting fo2th of Tithes, wherein up ea t:ce 
on a ſpetiall verdia, the queſtion was whether the C y werea free Cha. C. = —_— 
pel given to the King , within the Statute of 1 Ed, 6, Was again argued by ge, lege 
Latch fo2 the Plaintiff , and by Brown foz the Defendant, Latches argu- g 
ment was to this effet, t. Me ſaid, that the Law ſayes it is pzeſentative 
although it be not; and 2ly. It is ſqſficiently found to be a parochial 
Church, yet it is not material whether it be found ſo d no. ext the woꝛds 
of the Statute do not extend to give donatives to the King. zly. It is not 
given to the Crown, and although the Declatation and verdia be that it is 
a free Chapell , pet it is not compzehended ag a Chapel pꝛeſentative. Lit. 
94. The wo2d free makes a diſtinction of things, and the party ought not 
to confound things, and a free Chapel is alwayes interpꝛeted fo2 a Church x,.. Chapel, 
donative,and not pzeſentative. The right iaveſtiture of Churches was chal- 
lenged from the foundation of them, untill within this 400 years it was al⸗ 
tered by the Common law; Seidens Hiſto2p of Tithes, fol. 392 und upon 
that alteration the name of a free Chapel came. Reg. 41+ It is ſatd to be 
free from eccicſiaticall juriſdiction. Fitz. tit. Brief 660. 3 Ed. 3. Fitz. Tits 
Ayde du roy 33, 14 H. 4. 110 22 H. 6. 252 H. 6. 2 by Danbye 26 H. 6. 
Fit z. grants, 1 t. brev. 33 E. 34. f. 27 E. 3. 84 Cowels interpzetoz, 
Tit. free Chapel. And in all Statates the woꝛzd ſree Chapel is meant of 
donatives, Stat. 26 H. 8, cap, 3, Stat. 37 H. &. cap. 4. Stat. 1 Ed. 6, cap. 14, 
Regiſt. 307? But it is objeded that free Clapels extend to pzeſentatives, p;eccrca:ion; 
bceauſe they are with cure, Lic. Com, 344, A donative map be parochial, 7 E. Donacive. 
3. f. 4. Lo this I anſwer , Churches had cure of ſouls, when they were 
donatives. To the 2d. point by the meaning of the Statute it appears, that r. ure. 
only donatives were intended, as the pzeamble of it doth declare; And al 
Chapels are held in Frank almoigne as well as donatives , and fo all may - eigne. 
be given to the King by the ſame reaſon, Another objection is that the 
woꝛd Capella is ſuperſtitious , and therefo2e being ot a ſuperſtitious foun- 
dation it is given to the King, and Cowels Interp3eto2 is urged to pzovte 
the woꝛd to be ſo derived, To this J anſwer, that Sir Henry Spelman as 
learned an Authoz as Cowell, in his gloſſarp rejects Cowells derivation of 
the woꝛd Capella, and ſaith that Capella is uſed pzomiſcuouſiy foꝛ any up» 
per coveting; And though the name were ſaperſtittous, pet that makes not 
the Chapel to be ſo; fo2 fo the Church of St. andrew, o Sr, Dunſtan, 
ſhould be ſuperſtitiong , and given to the King by the @tatute. There is a 
double pzeamile of the Statute, 1. A rccitall of another Statute, and the preamble; 
taking away of other ſupe ops uſes, Pꝛeamble of the Statute, 37 H. 
8. 22 Ed 4. cap. 7. 8. rep, 1 aſts of the Foꝛeſt are not Cattel, 3. rep. l 
The marques ofWincheſters Caſe, Cop. 204; That ſome gene tals may be 
taken in a refrained ſence, 9 H. 6. 36, Moꝛds of a Statute onght not to be Inrerpretat.- 
interpzeted to deſtrop naturall Juſtice. The tile alſo of the Ac doth not on. 
ſhe w that donatives are only intended, and the Crown hath not granted 
this away, 37 H. 8. and ſo not deſtroyed them. Donatives uſually paſſe as 
lay ſeee, and the paſsing of them as lay fees alters not the nature of the Cba⸗ 
pells, and the Statute gives it to the Bing as the incumbent had it — La; fce; 
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there is a ſaving of the nature of it in the Statute. It is objected, that he 
: hath not been pꝛeſented ratione lapſuz, To this Hob, 337. in Greens Caſc 
G Go vie gives an anſwer , and Porters Caſe 9 Car, in the Common pleas, and it is 
well founo here in the vervic fo2 the Plaintiff , That it is not within the 
Statute. Brown fo: the Defendant in his argument ſato, the queſtion ig 
whether it be a free Chapel, giben by the Statute of x Ed. 6. and 1. Jt is 
within the wo2vs of the Statute ; and 21y, It fs within the meaning of 
the Statute; fo2 the woꝛds they are ſimplicitur ge neralia, and ſo large as 
can be, and all Chapels ate given by them, and none excepted, And here 
| 1. The nature of a free Cyapell is to be confivered ; Foz Cowel he ts 
Cowel> Book, not fit to be cited, (02 his book vas condemned by Parliament, and burnt 
D vers forrs of AS erroneous , and ſcandalous, in 4 E. 3- 28Peeter Corbets Cale, a Chapel 
Chapeis, is part ok a Church, 8 H. 6. 325 37®Brafton 241 by Ed, 3.58.9 Ed. 3. 11,b 
theſe are not within the Statute of 1 FE d,6,2ly.There is Capella parochialis 
which fs ſubject to the nn of the D2dinary, 14 E.3, Fitz. quare impe- 
dit x 83. Lyn» 00d 1472. 8 Ed. 3 60, The book of entryes 542. Long quinto 24. 
26*3\p. A Chauntrp is taken foz a Chapel, 4ly. A free Chapel 1s 
nomen comprehenſivum , and comp2ehends much, 13 A, pl. 2. 15. Aſſ. pl. 
8. The eſſential matter of a free Chapel is to be free from o2dinarp jurtſ- 
diction , and not to be viſited by the Oꝛdinary, and one comes regularly to 
a free Chapel by donation, but being in, he is free from oꝛdinarp jurildiat⸗ 
on. 18 E. 3. Fit z. ſcire fac. 11. 17 E. 3. f. 4% Brook p1zmun. 21. It hath 
been objected that it is pzeſentative , and ſo ft is not free; J anſwer it may 
be free though it be p;eſentative , and ſo the verdi finds it to be in the 
foundatfon of ft. 2ly The Plaintiff bzings the Acton as Reco? of a free 
Chapel, and now he ſhall not be ſaffered to deny his own Declaration. z ly. 
The admiſsfon, inſtitution , and induction impiyes jurigdiaton till the con- 
trary appear , viz, that it is a tree Chapel notwithftanding it be p2eſenta- 
tive, 16 E. 3. Fitz, brieſ 660. None but the King can found a free Chapel. 
and although it be free by p2eſcription, yet it ſhall be intended ta be at firſt 
ſo founded! Inftiturg44”9 H. 6. f. 5 20 E. 3. 56. The King by founda- 
tion of a ſree Chapel, may grant that it ſhall be pꝛeſentative, and p:t when 
the party is in, that it ſhall be free from the jurisdicttion of the ꝙꝛdinary. . 
Fitz. nat. Fr. 48, C. The dean of Battel fn Suſſex is p2eſentative to the Ni- 
tarage of Barrel by the Biſhop of Chicheſter ; but whenhe is ig is free 


Foundation. 


Juriſ{d.&tior, 


from the juriſdiction of the Oꝛdinary. Davyes Rep. fo. 72? Cookginſtic, 344.4 
A lapſe may incur of a free Chapel by the foundation of a free Chapel, 3 E. 
3. fol. 3. 17 E. 3. fol. 51. 12 E. 3. fol 1 2: The foundation of a thing map al- 
ter the law, 7 E. 3. fo. 18: The old book z 1 6. The eſſential diffcrence of a 
free Chapel from another, ts to be free and exempt from the juriſdicfon 
of the O2dinary, 17 E. 3. cloſe roll in the Tower, Seldens book of tithes 441.44 
Ay ( G., regiſt. 40 4 1, Paſc. 3. Jac. in this Court Fachell and Gaires Caſe. There 
: are divers wꝛits in our books to diſcharge free Chapels from vilitations , 
and therefo2e it appears they are exempt from the OzvMmaries juriſoidton. 
But it is objected that the pꝛeſentation makes ft preſentative „though it 
were not ſo befoze. This is anſwered, 14 E. Fitz. 9 E. 3/1627 E. 3. 34, 
It is not the pꝛeſentation made by the party, but the foundation that makes 
it pzeſentative. aly. It is objected that it is parochfal, and therefo2e is not 
free; J anſwer, it is not ſo found although it be ſo clatmed, and though it be 
ſo claimed it makes nothing to the purpoſe. The pariſh Church of St, Ma- 
| | ryes in Shrewsbury was parochtal , and pet given to the King by this Sta- 
ay 114 ue, tute, 12 H. 4. Fitz. brev. 807, Hil: 17. lac, in this Court in Grubbam and 
Gales Caſe adjudged, that a Chapel map be founded in a pariſh Church, 


and ſuch arc given to the King, Dyer 267 © Car. Paſc. in the Common + 

N pleas Rawlins and Vaxlyes Caſe, aly. Fo2 the woꝛds of the Statute this is : 
(ih 25pv- not one of the free Chapels excepted in the Statute,and therefo2e it is with- 8 
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in the Qtatate and there appears no viſitation in the verdic found, and ex · 
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cept io in.ndn exceptis ſrmat regulam. Foz the meaning of the Stat. Brook x 


prebend. 2 d. 10. rep,128. All parts of a Statute ounht to ſtand together if it 
may be, and one part of it ought not to deſtroy another part. generale dictum 
generaliter eſt intelligendum ; The exceptions of th Statute ſhew the mea-« 
ning of it. It is objeced, that the being a free Chap?l makes it not to be 
ſupcrſtitions,J anſ wer it it be a ſtee Chapel byCommon intendment it is ſa- 
perſlitious, but though il it be net, yet it is given by the name of a free Chapel. 
By the verdia it was taken fo a free Chapel, and that it was ſeiſed into 
the Kings hands. There is mucb light to be had in interpꝛetation of laws, 
by conſulting with thoſe that made them, and to know how they had inter- 
pꝛeted them; loꝛ expoſitio contemporanea eſt optima. Plow, 460. paſc. 3 5El. 
Clark and Mark in the Common pleas, Il it be not a free Chapel, yet 
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be ing found ſo , it ſhail be taken to be ſo in reputation, and enough to give Repuraricn, 


it to the Crown : And the pzeſentation to it is ad rectotiamſive liberam cas 
pellam, and ſo not certain, and ſo it is not a good pꝛeſentation, becauſe the 
King was not rightly enkoz med what it was he pꝛeſented to, Regiſd. fol. 203. 
19 E. 3 Fitz, quar, imped. 360. and ſo pꝛapes Judgement fo2 the Plaintiff, 
Roll Iuſtice, There is a difference where a Chapell is founded within a 
Church, and where the Chapel is Parochfal, Bacon luſtice held, that it 
was given to the King by the Statute ; ſo2 it is found to be a Chapel pay- 
ing tenthes, and this Statute looks backward to the Statute of 3y H. g. and 
to things in being, and the Chapel was within that Statute, and by it he 
might have ſefſed it, and it is within the woꝛds, and intent alfo of the Sta- 
tute of 1 Ed. 6. and the pꝛoviſo ot the Statute ſhews the meaning of it, 
and Capellæ dependentes, 02 Chapels of caſe are not giren by the Statute. 
Roll Iuſtice tothe ſame effec, and ſaid, This Statute of 1 Ed. 6, was made 
to ſupply ſomething omitted in the Statute of 37 H. 8. and it is plain, that 
it is within the woꝛds, and we have no warrant tointerp2et it otherwiſe, 
ſince it doth not appear that it is excepted ; alſo it is not found to be a Pa⸗ 
rich Church, but that they claim it to be ſo, and if it were it would not help. 
aly. Jt map be pzeſentative, and yet a free Chapel acco2ding to the foun- 
dation , and endowment of it, anda free Chapel, map become a Church 
by p2eſentation of the Patron, but it appears not to be ſo to us. The pꝛovilo 
of the Statutc ſhews that it was not the intent of the Statute, to exempt 
all free Chapels, but thoſe only which are named, and no moze : And the in⸗ 
tent of the Statute was that the King ſhall have it as a lap thing, and he 
was not compelled to pzeſent . and here the Patron hath taken the p2ofits, 
and there are no inhabitants within the Pariſh, foz the ſeignoꝛy compꝛiſeth 
all the pariſh, and if the King pꝛeſents by lapſe where he ought to do it ple- 
no jure, the pꝛeſentation is not good. Foz theſe@caſons, The ludge- 
ment was given ſor the Defendant, it better matter be not ſhewn before the 
end of the Term, 


Fulham. 
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'reſ:nrtation 


For Execwi-« 
* Ulham had a Judgement in this Court againſt 3 Defendants,two of the» noewich- 
Defendaats bꝛing a w2it of Crroz in Parliament. Fulham that had the *2n4ing a 


ſudgment moves the Court, he may have Execution upon his judgment not- 0 3 Error 


brought in 
2 with- paclamenr, 
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Ab itement. 
Exc cution. 


veas manum 
to the Chan- 
ccry. 
Amoveas . 
manum, 


if 44 17 
7 Ine? 
udgement, 


Woe * 


(13) 

For quaſhin 
an Endit- 
ment, 


Endictment. 


4 E 


Argument 


u, top ene, 


For an Amo- 


withſtanding the Writ of Erroz bzought in Parliament, becauſe the Recozd 
is not well removed, fo2 the Writ of Erroz is not good, fo2 the Judgement 


is againf thz& , and the Writ of Erroz mentions but two of them, Roll 
laſtice, I doubt you cannot have execution, but the Writ of Erroz muſt 
be abated in Parliament, and then you may come here and move foz exe« 
cution, foz now it is not ſafe to grant it. Move it in Parliament to have it 
abated, or move here again at your own adventure. 


The King and Holland. 


Hill, 23 Car. Banc. Reg, 


| N this Caſe between the King and Holland, after divers arguments at 
the Bar, and the opinton of the Court delivered, The Court was moved 
fo2 an Amoveas manum to the Chancery, that the party map have his Land 
out of the Kings hand. The Court anſwered, The Judgement is to be given 
here, if there be cauſe foz the King, it not againſt him , and you onght not 
to go to the Chancery. And all that we can jay is, that the King ſhall not 
have Jud — ba 2» 94pl# 

2 
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The Court was moved to quaſh an Endiament of foꝛcihle Entry upon 


theſe Exceptions. 1. That it did not ſay, that the fozcible Entry was 
contra Coronam & dignitatem, but this the Court over - ruled. A ſecond 
exception was , That it doth not ſhew that the party was ſefſed at the time 
untill the Defendant entred by fozce upon him. 3 ly. The Endiament con- 
cludes, contra formam Statuti, and it ought to be ſtatutorum, foz the Sta- 
tute of 8 H. upon which this Endiament is framed, relates to other Sta⸗ 
tutes. To this the Court ſatd, ff the Endiament be fo it is ill. 4ly. The 
Endicment ſaith, he entred peaceably and detatned with fozce, and ſuch an 
Endiament hath relation to two Statutes. To this it was anſwered, that 
the Statute of 8 H. 6. is ſufficient to found the Endiament without relation 
to other Statutes, fo2 this clauſe upon which this Endiament is framed, is 
a new Law, and hath no relation to pzecedent Statutes, foꝛ it is here only 
fo2 a fo2cible detepnr. Roll Juftice doubted of this, fo2 it is ſafd, that the 
Statute of 8 H. 6. ſhall be added to the new Statute. Bacon Iuſtice differed 
in opinion and ſad, the Statute of 8 H. 6, was not made to piece up the o- 
_=_ Statute,but is a new Law as to this clanſe; The Court will adviſe fur- 
cher. 


Chambers againſt VVollaſton. 
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T His Caſe was again moved and argued by Ward of Councel with the 
Plaintfff. The Action was an Aaton ot Aſſault and Battery, and 


3 ip<cia"raiſe ĩmpꝛiſonment, The Defendant pleaded a ſpecial Juſtification by ver- 


tue of the Cuſtom of the City; To which Plea the Plaintiff — 
x 


XU 
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ux points were ſpoken to by the Pſkintiffs Councel in his Argument. 1. Be 

ſaid, the p2ocdings againſt C ve re neither agreeable to the Com Culcme. 
mon law, no2 to Magna Chartr, and therefoze illegal, and not warran- 

table, notwithſtanding the Cuſtome pleaded to back them, aly, The 
Cuſtome it ſelf is not well purſued, Bracton, 55, 5 Rep. 64. a Tte 

King cannot grant power to a Court to commit againſt the Commons 

law, oz Statute-law, Magna Charta, 54. 42 Al. Pl. 5, and though one 

ſubmit himſelf to be committed , fo2 a thing foz which he is not com- Sabmigton. 
mittable by Law, this ſubmiſsfon is void. 3 ly. The Cuſtom pleaded 

is againſt Magna Charra , and divers other Statutes, Star, 9 H. 6, cap, 5. 

$ E. 3, Cooks Magn, Cbart. f. 16, Hracton, 334, 335. 43 E. 3. f. 3224 — 
appears not the pleadings were in Latin, as they gught to be, 306 E. 72 * 
ther was the Confeſstfon legal, no2 entred upon Recozv. zly. The Judge⸗ 1 
ment varies from all other Judgements in Law: fo2 the Commitment 
was, that he ſhould ſtand committed untill he would pꝛomiſe that he will 

diſturb no mo2e; And. ly. untill the Court ſhould take farther oꝛder, and 

this is againſt Law, 8 Rep. f. 59, 2 lnſtir, 525 ly. The @tatute of Rich. 

3 confirms not the Cuſtom, o if it was beſoꝛe Magna Charta it is taken a. 

way by that Stqzute Y 1 is not t xtepted in it, Magna Charta cap, 19, 29. 

Miror of Iuſtice? ß. 5, Lohg Quint. 40, 41. 6ly. The Cuſtom is not well 
purſued in tbe Returh, fo2 the Oathextends to be obedient to the Bayliff, 
x, fo2 the time being, but the Return is not ſo: but it ſai», that he be obe- 

92 dient to good Laws, and this is not in the Oath. And the Retozn is againſt 
their Cuſtom, and Judgement foz the — — ſo he pꝛaid Judge- 
ment (02 the Plaintiff, Roll Iuſtice ſafd , Chat the Judgement and the 
Reto2n are contrary : to2 the Judgement was, that he chall be commit⸗ 
ted, becauſe he would not pꝛomiſe, not to diſturb ; and the Reto2n ta, that 
he pzomiſe that be will not diſturb, Cauſe was to be ſhewn why the Plaintiff 
ſhould not have Indgewenr, 


The King and Apſley. 


Retern, 
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' A Plley removed certain oꝛdets made againſt him by the Commicsioners To quaſh or- 
of Sewers fo; Weſtminſter, by a Certiorari into this Court, And upon * t Com- 

the Retozn theſe exceptions were taken. 1. That it doth not ſay the — — 72 

Commitſsion of Sewers was under the Ozeat Seal, as it onght to expꝛeſss, 

7 Car, Allen and Carter, & 5 Car. Rayl and Mannings Caſe, and Paſc. 14 

Car. Hungates Caſe, and becauſe it is not ſo ſet ſo2ththere can no Iſſue be 

taken, whether they be Commiſstoners oz not. 2ly. The Commiſsion 

is not well pleaded, foz it appears not that the of them were of the quorum, 

as the Statute appoints there ſhould be. 31ly. The Reto2n is in Englich and 36 £43 <a 

it ought to be in Latin, But to this Roll Iuſtice anſwered, That the Re- N 

to2n is good notwithſtanding, foz the Commilſsion is in Engliſh. Aly. It © 

- doth not appear, that Hartshorn lane, touching which their o2ders were 

made is within V Veſtminſter, and ſo it cannot be well-known, whether it 

was within thetr power, by vertue of their Commiſsfon to make any 02» 

ders touching that place. Hales of Councel fo2 the Commiſstoners moved, 
the Retoꝛn might be amended. But the Court anſwered, It could not be, A\mendmenr; 
, becauſe the Retozn was made the Term beioze. And it was ordered, 
| that cauſe ſhould be ſhewn Tueſday tollowing, why the Retorn and Procted- 

ings ſhould not be quaſhed. 


(2 W 2 
* 4 
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9 7 0 
The King againſt Page and Harwood. 
Hill. 23 Car Banc. Reg. 
46) 


Quſtion upon 'T Wes men were endiaed at an Aſsiſes in the Country foz Felony, fot 
the Statue if 1 fling of a man, the Endiament was framed upon the Statute of 1 lac, 2 & 
Stabbing, made againſt Stabbing;They were all found guilty. Me that did the lad was 
_— condemned, and executed : but becauſe the Juſtice of Aſsiſe doubted whe: 
— ther the other two wers P2inciples within that Statute, oꝛ but Acceſſozies, 
Parc ple. they would not p2occed to Judgement againſt them; Whereupon they were 
kerellory. hzought to this Bar to he pꝛoceeded againſt foz the Felony, and the doubt 
was, in regard they were only pꝛeſent, and abetting the perſon that did the 
fact , and uſed no Acton towardsthe death of the party, whether they were 
P2inciples within the Statute , oz but Acceſſoztes, Roll luſtce laid, 
Clergy, They are not P2inciples, but Acceſſoztes, and ought to have their Clergy : 
fo the Statute of Stabbing being a penal Law, it ſhall be taken ſtrictly 
and not extended to equity, and in Swinercons caſe Bramſton, . Barkley, and 
Jones , th: & of the Judges of this Court directed the Jury. the Caſe be ing 
of the ſame nature with this, to find the parties only ace ſſoꝛy. But the Ju: 
ry in our Cale have found them guilty as Pꝛinciples, and J doubt upon that. 
Trya!, whether the Tryal be good o2 no. Walker of Councel againſt the Pꝛiſo- 
ners latd, the Statute of Stabbing makes no new offence, and therefo2e it ts 
End ment, goubtfull ,wheher it be neceſſary fo2 the Endiament to conclude contra for: 
mam Statuti. Roll luſtice ſaid, it ought to be ſo. But Bacon luſtice doubted, 
The Court admitted the Pꝛiſoners to their Clergy, and they were burnt in 
the hand in vie w of the Court by the Hangman of London, and the P24iſo» 
ners bound each fo2 the other to thetr good behaviours, and to appear in 
Court the next Term, Fan p 22 43 LC "of 


Hales againſt More. 


Hill, 23 Car. Banc, Reg, 


Mich. 23 Car. rot, 382. 
47 


\ 


Error ypon 2 Judgement was given in an inferiour Court in an Aaion of Debt, 
Iudgement in and a Writ of Crro2 bzought in this Court toreverſc it. The Erroꝛs 
Deb, alsigned were, 1. The plaint is centred generally de placito debiti, which ts 
2 nd. uncertain, ſo that the Defendant cannot know what is demanded, 21y. In 
＋ na 4 the awarding of the Venire, it is duodecim, ic. and dothnot ſay probos & 
legales homines, Bacon Juſtice, Duodecim in the Venire, with an &c. is not 
good in an Jnferiour Court, but this is in the awarding of the Venire , and 
thereloꝛe well enough, but the firſt is a good Exception in mp Judgement, 
Therefore let the judgement be ieverſed, except cauſe ſhcwn to the contrary, 


The King and Corye- 


& 
Oy ey alk Writ of Reſtitution iſſued out of this Court fo2 one Corye to be re- 
red to a Re ſto2ed to the Reco2ders place of the City of Norwitch, which was re: 
cotdets plac, turned and filed. Hales of his Councel opened the Retozn and cited 
Stroods 


XU. 


„ „ a” <> 
ras —- — — — 


Hill, 23 Car. 87 


Stroods Caſe , that one ought not to be removed from any office without 
ſhewing good cauſe why he ts removed , which is not here done, but only 

a Cuſtom ſet fozth, whereby they ſhew they had authozity to ele a Re- 

co ꝛder foꝛ a year only, and at the end of the pear to cle another, and that 

by vertue of this Cuſtom, they bad choſen another Reco2der in the parties Cuſtome. 
place, he having ben in a whole year, which he conceived to be an fil Cu-. 

tom. Roll luſtice ſaid , It this be a void Cuſtom, none of the two Recoz- 

ders were well eleded, and ſo Cory cannot be reſto3ed. And Bacon luſtice did 

alſo doubt, whether any of them were well choſen, Jt wes latd, that the 
Retoꝛn ts not traverſable. but ſhall be taken to be true, Bacon luſtice help, Trete. 
That the Reto2n was not god, and vou muſt babe an Alias, that we may 
have a better Anſwer befoze us: to2 nothing can be done upon this. But 

the Court enclined, that a Recoꝛdet may be cleaed foz one pear,/ Jt was 

ſatd, Jf a Cuſtom be entire you cannot make one part d it good, and ano- 
ther part of it ill. The rule was, for the party to take an Alias, becauſe this 


Retorn is not good, and it is too late to amend it, becauſe it is filed, AMS ad 


The King and Symmons. * 
[ 

N an Endiament of fozcible Entry upon the Statute of 8 H. +. divers BY be 

Exceptions were fozmerlp taken. Roll Juſtice auſwered to that, — 

the Endiament did not ſap, contra Coronam & dipnitacem, it was well e. tu s H. 5, ca 

nough without thoſe wozvs, Another exception was now taken, that the 7 

Endiament fs ad tunc & ibidem, which is repugnant, This Roll Iuſtice o- 

ver-raled, but he doubted whether the Endicment ought to be contra for: 

mam Starutorum, oz contra formam Statuti as it ts, becauſe this t 

is framed upon divers Statutes, Bacon Iuſtice cited the 4th, aer 

of Appeals, and ſaid, it is good as it is contra formam Statuti, and ſaiv, that 

a (o2cible Catry and Detepner is 2 {0 Comenne: The C:mmoa law. 

Court deſired to lee Preſidents. Antes. g. 49 Hu 


N 


Hill. 23 Car. Banc- Reg. 


20 
Aynard ſhews fo2 cauſe why a P2ohibition ſhould not be granted to Fr Prohi- 
the Admiralty, That the parties have moved this matter in the 0 0. 
Common-pleas , and did there joyn iſſue upon the ſame, and a vervic pal. ek 
ſed againſt the P2ohibition , and 'a conſultation was there1poFaranted. on ances, 
The Councel on the other ſide makes another ſuggeſtion , v2. that the ſen- 
tence in the Court of Admiralty , was againſt a perſon that was dead, and 
that one of the parties who had the ſentence had releaſed. To this the Court 
ſaid, you might have pleaded this in the Admiral Court. Hill of Councel 
fo2 the P2ohibition ſaid, it is not material what the parties have done in the 
Com mon · ple ae, foz this Court is not bound by it, Roll luſtice, I the mat · 
ter of your ſurmiſe here be tryed already in the Common-pleas, why 
ſhoviy pou move here upon the (ame ſurmiſe. But it is not arbitra« Surmiſe. 
ry to grant a P2ohibitfon 02 not to grant it, if there be cauſe to grant it, 3b» c>ry. 
and the Tryal in the Common-pleas is no concluſſon to us, anb if it be mil. gs 9" 
chie vous as is objeden, to grant a P2ohibitfon after a Conſultation Probiviric: 4 
granted, the Parliament may make a Law to pꝛevent tl at niſchiet, foz ag 
the Law now is it may be done; Yer we will adviſe 


Gawdy 


* 


Hill, 23 Car, 
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Gaudy aginſt Ingham. 
Hill, 23 Car, Banc, Regs 


* 21 Udgement was given against an Adminiftratoz in an Action of Debt 
Judgement :- I bzought again dim, in the Common pleas, upon fully adminiſtred plea 
eng an vd. ded , anda wait of Erroz was here bzought to reverſe the Judgment. The 
Ind, cczc'* Erroz aloigned was, that Judgement was given toz the whoie Debt, 

whereas the verdict found that the Defendant had aſſets only to diſcharge a 
part of it, To this the Court ſatd, tt it be found he have any aſſets, Judge- 
ment lt be given gains him, oz the whols pede upon his falſe plea, but 
if he have no aſſets it is otherwiſe 236. $> HC + 


Allen againſt Reeve 


Hill. 23 Car. Banc. Reg. 


Mich. 23 Car, rot, 88. 
22 


— Mi A Lienbzings an Action of Covenant againſt Reeve, and his wife, upon 
an Attica cf a leaſe expired made of certain ho uſes by deco unto the wife dum ſola 
Covenant. fuit, wherein was a Covenant to keep the houſes in repair during the term, 
« fo2 bzeach of this Covenant is the Aion bought. and declares as to one 
of the hoaſes that it was burnt by negligence. The Defendants plead a 
ſpecial plea to this effec; That the houſe which was burnt was not burnt 
In arreſt of by negligence, noꝛ with Common fire as the Plaintiff hath declared, and 
ludgement. ag to the reſt they plead the general tCue , that they were in good repair at 
the expiration of the term; the Plaintiff hath a verdi. Nicholes of Conn: 
cel with the Plaintiff ſaid , it conteins a negative preignans; fo2 there are 
two matters offred in iſſue, one that the houſe was not burned by common 


Negative fire. 2ly. That it was not burned by the negligence of the party. Roll 
ebe Juſtice, If it be a negative preignans, as pou ſap it is, pou onght to have 


Demutter. 


27 2 


4 4 demurted unto it as to a double plea. But let us ſee the book, and ſtay in 
the mean time. 


Hobſon againſt Heywood. 


Hill, 23 Car. Banc, Reg. 


23 Trin. rot, 791. 


8 Obſon b2ings a wꝛit of Erroz in this Court to reverſe a Juhgement 
veile 2 1007" L given againſt him at Briltow in an Acion of Debt foz rent, and al- 


ow in an ati} ſigns f02 ettoꝛs, that the fam demanded to be due fo2 rent was in figures, 
of Debt. Aandnot in wo2ds, as it ought to be. aly. It is ſaid, that the Jury Aſſideint 


Error, damna foꝛ Aſſident damna, The Court held they were both matertal ex- 
ceptions, and reverſed the Judgement, except cauſe ſhould be ſhewn to the 
contrary Saturday following, 


p Cham- 


Hill 23Car, | | | 89 


— — — — — — 


Ch ꝛmbers ag iiaſt Floyd. 
Hill, 23 Car, Banc, Reg. (24) 


V Pon a rule on the Crown ſide to ſhew cauſe why an Attatchment Cute 2painſt 
hould not iſſue out agatnſt two Juſtices of peace foz not allowing a ſuing of an 
certiorat directed to them out of this Court to remove an endia ment of foz- 1 — ; 


ceible entry taken at a p2ivate eſsfons befoze them. The Conncel s 4 


the Juſtices urged, that they had not tontemned the Pꝛoteſſe of this Court 
as is ſurmiſed; fo2 the cectiorari ought to have been delivered in open 
Seſsfons of the p:ace , and there allowed; but this was delivered at a p2i- *lowances 
vat Sc (sfons , and ſo they were not to allow it. ly. The party who p20- 


cures the certiorari, ought acco2ding to the Statute, to put in ſecurity, at the Ea 


delivery thereof, to pꝛolecute, 02 elſe it is not to be allowed, but that was 

not done here, and therefo2c they were not bound to allow it: And the cer⸗ 

tiorari fs to remove an Endictment of fo2cible entry. but the reto2n is that it 

was a peaceable entry, and a fo2xtble detepner, ſo that there being no ſuch k..oco. 
Endia ment befo2e them as the certiorari mentions, they could wot make a 
retozn acco2ding to the w2it , and therefoze it is no contempt in the Juſti- — 
tes not to make a teturn. The Court aaſwered, that it is the aſaal coutfe 
of the Court to make certioraries in this fozm , and therefo2e this is no ex · 

cuſe ; The Councel againſt the Juſtices urged, that this caſe is within the 
Statute, though it were at a pzivat Seſstons of the peace, and therefoze 
the Juſtices are fn contempt. Roll Iuſtice ſafd, I conceive that this is caſas 
omiſſus not pꝛobided fo2 by the Statute, and if ſo, then are they not in con- C ius omifſus; 
tempt, and it ſome Juſtices take an Endiament of fozcible entry, other 
Juſtices cannot give reſtitution upon this Endiament. Bacon luſtice, The Reſtitution. 
Statute is a remedial Law, and made foz the eaſe of the ſubject , and 

ought not to be conftraed ſtrialy: And ſaid, that a pzivat Seſsfons is a Conſtruction. 
Seſstons; but ſecurity onght to be put in at the quarter @eſsions, foz it ſhall ; 

be intended that all the Juſticesof the County are there. Roll Iuſtice ſafd, *©<***?* 
that a pzivat Seſsfons ought to take ſecurity, and the Endiament ought 
to be retoꝛned there; but the cerciorari is not good, toʒ it mentions not the 

title of the Aa, pet the generall pzagice of the Court ſeems to warrant 
it as it is, The Court ordered the party to have reſtitution , and the con- 
temp: to be ſpared by conleac of partyes if cauſe aot ſhewato the contrary 

before theend of the Term, 


Hill. 23 Car. Banc. Reg 


- 27 
2 Con oved upon an Aſſi davit fo2 a p2ohibition to the Court For s prohib'- 
: —5 — fo2 an attatchment againſt the Paioz fo; refultag — — 
to allow of a foein plea , tendꝛed by the Defendant in an Action of Debt . 
bꝛougbt againſt him toꝛ rent fo2 lanvs, that lye oat of the juriſdiction of the Prohibirion, 
Court „and toz pꝛoceeding againſt him not with anding the tender of the Attachment. 
plea, The prohibition and actatchment were granted if cauſe not · ſhewn to 


the contrary before the end of the Term, 


N 


5 


Hill. 23 Car, 
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* David againſt Lyſter. 
/ 9 F ill, 23 Car, Benc. Reg. 


Kaden T Be Court was moved by the Plaintiff that the Defendant might be oi 

plead an iſua- deted to plead an iſſuable plea, which he had not done, foz the Acton is 

ble plea, aàn Adton of ejectione firmæ in which the Plaintiff hath declared, and 
the Defendant hath emparled, and after 'emparlance he pleads that the 

les, lands are antient demean, which is a dilatoꝛy plea, Roll Iuſtice, It is a good 

| plea after imparlance , for it goes in bar of the Action it ſelf, and not, in as 
batement of the Writ, | 


* The King and Holland. 


— 3 ” 
Ma gege- . l, ill. 23 Car, Banc. Reg. 
1 ls. 1 Oll Juſtice ſafd, that in this caſe ſoĩmerly argued, reſtitution ought to 
. reſtüution in be given to the party, fo2 the ſame Judgement ſhall be given here 

this Court & Which ſhould be given in Chancerp, and all the Recozd is here befo2e us, 
not in Chan. and thep in Chancerp cannot do any thing in the cauſe , foz they have no- 
ialgemest, Wins beloze them. And it appears to us that the Declaration was inſuf- 


Reſtirurion, fictent , and ſo we cannot give Judgement fo the Plaintiff; but againſt 
bim, notwithſtanding the inquiſition found foꝛ the King, Therefare let the 


h 
4 e ug A. 14 jel 


Hill. 23 Car. Banc Reg. 


G 
For diſ-harge T He Court was moved to diſcharge a pꝛiſoner bzought to the Bar , by 
4 2 0 2 a habeas Corpus committed by the Committee of plundꝛed Piniſters, 
and theſe exceptions were taken to the retozn. 1. There is no time expꝛeſ⸗ 
Commitment. fed how long the party ſhall ſtand committed, ſo he is committed without 
limitation of time, which is not legall. ly. He is committed by the name 
of Pr. Smith, and his name of baptiſm is omitted, which ought not to be. 
Vpon theſe exceptioos the Court beld the commitment illegal, and diſcharged 


the party. 
Weekes and VVeckes, 


Hill. 23 Car. Banc. Reg 


uy 
g ax Apainſt a e- V Pon the reto2n df a certiorari to temobe ozders made by Commiſsio - 
7 torn of orders ners of Sewers, It was moved that the tetoꝛn was not good, becauſe 
—.— Senen tt was not made by the partpes to whom the certiorari was diteded, foz it 
Rerorn. was directed to the Commilſstoners, and the t etoꝛn is made by the Clark of 
Notice. the Sewers. Butthe Court ſaid the reto2n was good enough, fo2 all the re- 
tons axe. ſo, and the Clark is an officer of whom the Law takes notice of , 


and it belongs to him to do it. 
Paſe. 


reſtirution, except cauſe ſhewed the firſt Friday in the next Term, 4. 94 | 


- 


Paſe, 24 Car, WE. 


— — 


* 244 


Paſc-:4 Car. Banc. Reg, 4 


ö 
A Writ of Crroz was bꝛought to reverſe a Judgement given in an in» gor 4 ack Yon 
letiout court in an Action upon the caſe, and the Etroꝛ aſsigned was verſe a ludge- * 
that the-babeas corpus was not well reto2ned, fo2 it is not tretoꝛned to be in nent ia an in- 
omnibus ſervirum et executum as it ought to be, and as the uſual team — urt in 
Maynard of Councel againſt the Writ of Erro2 argued, that it was well te. n he -2c.*" 
to2ned not withſtanding thoſe woꝛds were omitted, becauſe the Jurp did Retora. 
appear full, and no iſſues were log, and the Jury have day by the roll ,Day ia court. 
3 H. 7. 1 per Huſſey, and 9 E. A it is made a queſtion but nat reſolved. 
2lp. Though it be a Slſp pet it is within the Statute of 21. Ii und is hel- , 
ped by ft, fo2 that Statute extends to moz than TWrits, as map appear by 
the Statute , and the Statufe of 18 EH, touching oziginal TW its extends Bill, = 
to faults of bills , although oziginal TWrits are on name d, foz a bill is the 1 28 
lame in ſubſtance with a Writ, ſo here the Writ, and pꝛe tept ate of _eſ”* *& * 
ſame ſubſtance. 31p, it is the intent ofthe Statute , and the Statute ſhall _ » 
be taken by equity, Hill. 1 4. Tac, in this Court fn Gregory and Brookes caſe, cy A 2 
this queũl ion was ſtirred but not reſolved, and Hobart denyes the 5th. re- 
poꝛt f. 61. to be Law ye and there is no pꝛoceedings pꝛopetly in ſuperiout 
Courts by plaint. Roll Juſtice, The Statute extends not to point of equit p 
in inferfo2 Courts, foꝛ their pꝛoceedings are not ſo regular, as the pꝛoceed . 
ings in the high Courts here at Weſtminſter, but they are by ſhozt notes, 
Bring us bocks and move it again. 


Creſwell againſt Ventryes. - 


Paſc. 24 Car,-Banc, Reg. 1 

Ra bꝛought an Action upon the caſe againſt Ventryes lo ſpeaking Arreſt of Tudg- 
theſe woꝛds of him ; Thou didſt, and doſt receive thief ſtollen goods, a n un 

witneſſe a feather bed tick in thy houſe, and the cloath which thy mans ſuit Cg f * 

was made of, and thou kneweſt they were ſtollen. The Plaintiff hath words. 

a verdia, the Defendant moves in arreſt of Judgement that the wozds are 

not actionable , fo2 one map receive ſtollen goods, and pet not be of 

Felony, Bacgn Juſtice, The receiving of ſtollen goods is not frlonp ; but 

the receiving, and comfozting of the Felon is Felony, The Iudgement was Felony. 


ſtayed rilf the other ſhould move, /*%.4 — — 7 
Thyan againſt Thynn. 
Paſc, 24 Car,Banc. Reg, þu _ 'I * 1 


3 (# 

TH ynn byings an Action againſt Thynn to reverſe a Judgement given in Error to re- 

the Common ple:s in a w2it of Dowz ; Hales of Councel with the '©'©* — 
Defendant in the Writ ot Dow? in anſwer to the cxceptions fozmerly ta. 2. 
ken ſaid, that the ſummons tras well enough retoꝛned as it is, becauſe it was — 7 
made upon ſome part of the land within the Ufl, Long quint. E. 4. 2 H. 4. 
130 39. E. 3. Aly. It is not neceſſary to make the P2oclamation, where 
the ſummons is, foz the Statute intends not to alter the courſe of the ſum · 


N2 | mons, 


proclamation 


— 


— 


— — 


Palc. 24 Car 


Demaid, 


arevent, 


Damm ige. 


| _”_—— 


than ths Writ, b cauſe a Pariſh may be larger than a vill, and the Demand 


Implication. 


Exccuti nn. 


(4) 


rer tore 
* 17 a 
ceerſc a Jung 
went im an A- 
ct eon upon 
ui Cale. 


mons. 2ly. The woꝛds of the Statute are ſatisfied, toʒ the actual tummons 
in one Uill is a ſummons in the other Wills, 3ly. The meaning of the Sta- 
tute is ſatisfied, and the miſchef intended to be ſatisfied by the Statate, 
Hob/2353. Allen and Walkers Caſe, Foz the 2d, exception to the De. 
mand he held it good enough, fo2 in a Writ of Dower a Demand need. 
cth not to be ſo particular as in other Writs, ſo is it in an Aſsiſe, 11 E. 3. 
18. 43 E. 3+ 6+ 3 Ed. 2, Dower, 161. andthe tea on is, bccauſe the Wife 
demands not the whole Land, no2 can have the Charters which concern the 
Land to enableh:r to 77 5 pꝛeciſe a Demand as map be in other Mtits. 
And as to Harpers Car that is objeced, J anſwer, it agrees not with our 
Caſe, Regiſt, f. 36. 16 E. 3. Fitzh. Quar. Imp. 147» and it is certain enough, 
becauſe it is of a Reco2y, and not of Tithes in groſs. z ly. The demand of 
Tithes is ſarpluſage. and it is all one as to ſap, the Reaoꝛy cum pertinen- 
riis, Then as to the Dbjedion that one thing is twice demanded, J anſwer, 
it is not ſo, but demanded as part of a thing demanded in the TUrif, and a 
Demand in a Writ of Dower ſhall not abate the Writ, thoagh one thing be 
twice demanded, ſoꝛ dammages ſhall not be twice recovered, 4 E. 3. f. 52.4 
Mich. 9 lac. in the Common-pleas agreed ſo by the u hole Court; In Blu- 
ers Caſe, 8 Car, one thing was twice demanded, and yet the Writ was 
not abated. To the 3d, exception, That the Demand is moꝛe large 


is the Pariſh oi Imberʒ I anſwer, That the N ill and Pariſh ſhall be intended 


to be of the ſame extent, it the contrary do not appear, Cooks lit. f. 125. b 


2ly. Although the Pariſh may be larger than the Will, pet it may lye in the 
U ill, and the contrary doth not here appear, and the Caſe is ſo, that it is 
impoſsible that the Pariſh ould extend into another Will, 1. The office 
of the Writ is to reſtrain the Demand. and the Writ aſcertains the De. 
mand, 19 E. 3. Fitz, Dower, 95-9 E. 4. f. 164 by Chock. 2ly. There is a 
reſtriaion within the body of the Demand, fo2 the Demand refers to the 
Writ , and is bounded by it, 42 liz. Wook and Godins Caſe, a ſmall im- 
plication will make a Uill and Pa be all one, and ſo it is here, 42, 43 
Eliz. Com, Banc, Hob. 12. Caſe, rook and Spencer, Trin. I6 lac, in this 
Court, rot. 504, Marks and Marks, And as to the Exception taken to the 
execntion, that dammages are given toꝛ moꝛe than is demanded, 1. Here 
is no confeſsfon as it is ſuppoſed on the other ſive, that the Hundꝛed in de. 
mand doth lye in another Wfll, 2ly. It is impoſsible foz dammages to 
be given ſoz moꝛe of the Hundzed than lycs within the d ius mentioned in 
the Writ, and ſo are there no dammages given fo that part of the un- 
d2ed which lyes in Sutton parva, as is objc ded on the other de : fp2 no moꝛe 
ſhall be recovered than is contained in the TUrit, 9 E. 4. a 16%17, The 
Nueſtton there was, whether it were a Plea to the Wrlt, 17 E. 3. f. 44. The 
Court deſired to hear another Argument, A 98 jul 1# (07 fd ug 143 jul 43 


* 


Caſtle againſt Dinely. 
Paſc. 24 Car. Banc. Reg. . 

Trin. 23 Car, rot, 1078, 
—.— ings a Writ of Erro2 to reverſe a Judgement given again 
him in the Court at Owſe- bridge in York, in an Aaton upon the Caſe 
upon an Aſſumpſit; The Etroꝛ aſeigned was, that the day of the Ponth in 
which the pꝛomtle was made is in Figures, To this the Councel on the 
other 


\Y 


— Ee. 
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other fide ſaid, that heretoſoꝛe it had ben held to be Exroꝛ, but-now ſince Error, 

the Statute of Teofailes after a verdid {3noErroz, But I. Turner of Wh. 44 14 
Councel with the Plaintiff in the Writ of Err6z ſaid, That it is a matt rial 

exception now: foz the A ſſumpſit is the ground of the Action, and therefoze 

the dep mult needs be material, Another exception was, that the Venire 

was Venire facias duodecem, &c. de Raliva tua, and the & enu was in the 
CityofYork. But to this cxception it was anſwered, that the Recozdis 
de Civitate Eborum in Baliva tus, and ſo it is well enough and of this opl- 
nion was the Court, But the Court held the firſt Exception to be good; 
Whereupon the Councel for the Defendant in the Writ of Error prayed , the 
ladgement might be reverſed for his Clyents diſpatch, and ſo it was. 


— ———— —_ 


The King againſt And revos. 


Paſc, 24 Car, Banc, Reg. 9 
Ndrews was endid ed foz Purther, and out · la wed upon the Endiament, arraignment 
and taken upon the Out law2 p, and bꝛought to the Bar, and demand en = Out- 
ed what he could ſay, why Judgement ſhould not be given againſt him; Je“ 
The Pꝛiſonet ſaid, he had bzoupht his TUrit of Trroz to reverſe the Out. f 
lamp, and pꝛaped it might be allowed, which was granted, andthe Writ 
read by Broughton the @econdary on the Crown-ſide, The Pꝛiſoner deft- 
red he might have Walker, Hales, and Pepes, aſsigned him foz his Conncel, 
which the Court granted. The Councel pꝛayed they might have a Copp 
of the Recozd. Roll Juſtice ſaid, that the Pziſoner himſelf ought to ſhew ,. 
matter in Law foz Erro2 , which the Councel doubted. But the Court over, 
ruled it, pet agreed, that the Recoꝛd ſhould be read unto them, which was 
done; Upon the reading Walker took theſe exceptfons. 1+ The Pꝛoceſs is 
not well awarded, foz the Capias is not pre lit, Andrews, and ſoit 
not who was out · lalded, whether the P2iſoner 03 another of the ſame name. 
2ly. It is not ſafo, that the Pꝛoceſs is awarded by the Court, noz at what 
Seſsfons it was awarded. Roll Juſtice, At is not neceſſary, foz it is re- 
co2ded there, 3ly. It appears not what party is dead, whether he that 
was ſtruck oz another. 4ly. Jt doth not appear in what part of ſhe bovy 
the Wound was given, no2 with what weapon. The Court ſald, that they 
will hear the Kings Councel befoze they would conclude any thing. The 
Conncel moved, that the P2iſoner might be bapled , becanſe it was four- 
teen pears ago ſince he was endited, The Court anſwered, till you are at. 
figned of Councel upon Reco2d, we cannot bayl him at pour pzaycr. Then Bay!. 
the Councel veſired a Copy of the Recoꝛd. ad quod non iuit reſponſum, but 
the Court ſaid to the Councel take moze time to conſider of other Exceptt- 
ons, fo2 if theſe ſhall be over-ruled pour Clyent is gone, viz. muſt be hang. 
ed. (At another day he was bayled by four perſons, and bound to proſecute 
his Writ of Error with effect. 
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(6) 
" A B Adtion of Debt was bought upon an Obligation fo2 3000 l. the 4rreit of 
Defenvant pleads that he had paſo che mony on ſuch a day, whoreag'**<m<ne 
tbe truth of the C ale was tt at there was two daes of payment limited in the u eg. 
D'\igation, and the Defendant had pald patt of the monies upon one of thes,, * 


N3 dates 
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.; dales of payment, and the teſt upon the other dap, and not all at one dap. 
ph = Plaintiff replies that the Defendant did not pay the mony upon the 
dap alleged by the Defendant in his and upon this an Iſſue is joyned, 
Verdi, ano a verdia found ſoꝛ the P the Defendant moves in arreſt of 
Judgement, and ſhe ws foz cauſe , That the Uerdic is (mp: rfec, becaule 
it doth not find that the Defendant had two dates of payment, bat concludes 
that he did not pay the mony upon one of the dates. Roll luſtice, It you 
have two dates of payment to plead, and you rely upon one day in pout 
pleading, and iſſue ts joyned upon that, and it be found againſt pou, -you muſt 
8 be barted by it. Hales nrged, That here was a champertous agreement, foz 
4 4 there was no conſideration fo2 the aſsignment of this Obligation and In» 
dentnre to the Plaintiff, upon which the Aion is bzonght by him, The 

ludgement was ſtayed till the other part ſhould move, 

bo n 


More agaiuſt Stone. 


. Paſc, 24 Car. Banc, Reg, 
(7 A N Action of Treſpaſs of Aſſault and Battery, was bzoncht by 
heed of the Plaintiff fo2 aſſaulting and beating, and taking his Servant fo: 


Judgerent in to Months, per quod ſervitium amiſit; The Defendant pleads not guilty, 

T:eipaſs by and thereupon is an Iſſue jopned , and a vervid foz the Plaintiff, The 

bessa Defendant moves in an arreſt of Judgement, and fo: caufe ſhews, that 

king? 62y the Plaintiff hath not ſet fo2th how the party was his Serbant, whether 

his Servant, AS an Appꝛentile, oz by retainer, as he ought to have done, But the Court 

Rerainer. fad, that the Reco2d implies that he was his Servant at the time when 
the Treſpaſs was done, and that is enough, and this is the uſual foʒ m 
of declaring in this Action in the Common pleas and in this Court alſofand 
ſo many of the Councel at the Bar affirmcd ) and therefore let the Plaintiff 
take his Judgement, 


The King againſt Holland. 
N. 8 jul 84/4 14 g 24 Car, Bauc. Reg, 


(8) Ales offered to the Court theſe reaſons why Jadgement ſhould not be 
| a4 3 Ray Tudg- given here in this Caſe between the King and Holland fozmerly ſpoken - 
| mem Gp ”_ to. 1. That the Recoꝛd is not h-re in this Court, but only an extract of the 
a, Recozdout of the Reco2d which is in Chancery, and therefoze judgement 
„t of che Camot be given here: fo a judgement muſt be given upon the Recozd it 
Ciaucciy, Telf. 2ly. It would be fnconventent it it ould be otherwiſe,fo2 the Chance- 
lu-germeat. ry is Judge of the Inquiſition , and ſo there may be judgement one way in 

Chancery, and another way here, ff the Recozd be not removed hither. And 
there is difference where a tranſcript of a Recozd is removev out of a 
Court which cannot p2oceed npon the Reco2d it ſelf, and where it is a tran- 
Tranſcript, ſcript of a Reco2d, upon which Recozy the Court may p2oceed, as it is in 
our Cate, 39 H. 6b 14 E. 4. N & 7, Fly. It appears not to this Court 
how the Commiſsion and Inquiſition are executed, whether well oz not, 
and therefo2ec it cannot judge of it. Maynard on the other ſide pꝛapes, that 
judgement may be given here, upon the memorandam of the Recozd ſent 
hither out of the Chancerp foꝛ theſe reaſons, 1, Ebery Court onght to give 
ju2gement on the one ſide oz other; therefozc if the King may have judge 
ment here, the party may alſo have judgement. 2ly. The Reco2d is wy 
n 


XUM 


— — 


# : Paſc. Car. 2 wy 2 


in this Court virtually by ſending of the Memorandum of it hither , and that 
is enough to give Judgement upon, 3ly. Che Chancery and tt is Court ag 
to the giving of judge ment here, are as it were one Court, 24 E, 3. f. 77, 
A. There is a ground foz judgement to be given here, and it cannot be gi⸗ 
ven elſewhere, fo2 an Award in Chancery is no Judgement, and ſo there A „rd. 
cannot be two ſeveral Judgements, one in Chancery and another here, az 
Hales ſuppoſeth; and in Latham caſe, the Recozd was removed as it is here, 
and Judgement given upon it in this Court. 5ly, The Chancery is not to 
be Judge: ſoꝛ the Traverſe was there, and the cauſe removed hither, and 
we cannot go back thither again: foz if we ſhould do ſo, we ſhould have 
Judgement in no Court; It it had been upon æ Demurrer in Chancery, 
then there might have been a Judgement there, but not now the Canfe is 
removed by Traverſe,and a Patent ſhall not be cozrected by the Enrolment, 
but the Enrollment by the Patent under Seal. Hales on the other ſide ſad, 
That it is the Reco2d of the plea that is tranſmitted out of the Chancery 
hither, but not the Recozd of the Inquiſifion oz Commiſston upon which it 
ts found, and how then can thcre be any Judgement + Roll Juſtice ſato, 
That the Amoveas manum is but a conſequence of the judgement, and n _ 
not the Judgement it ſelf, and we may give Judgement without the 1m © 
Anquiſition againſt the King, And, the, Recozd is tranſmitted hither to 
determine whether the King oꝛ the party hath right, and the Chancery tan⸗ 
not fntermedvle :'foz by this means the Courts will claſh, which would be 
inconventent. Bacon luſtice ſpoke to the ſame effea, Roll Iuſtice added 
this, It an Office be found to entitle the King in the Chancerp, and it be 
tranſmitted hither, and it appears to this Court that the office is not 
wall not we give Judgement againſt the King ⸗ certainly we ſhall, Bur 
the Court would adviſe, and deſired to hear the Kings Conncel what they 
could ſay for the King. 

Pl 2228 2 / 10 2 
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A N Adion of Treſpaſs was bꝛought fo2 taking away divers parcels of wreſt FA 
-£ A Houſhold-ftuff, and upon non Culp. pleaded, the Plaintiff had a ver- ſulgemenr in 
dict, The Defendarft moved in arreſt of Judgement, and ſhewed fo2 cauſe, 1. . * 
that the Declaration was not good, becauſe divers wozds in it were in⸗ Gh. 
ſenſible, as 1. The Plaintiff declares, foz taking away unum Leoar, Anglice, 
a Pat, whereas Leuat is no wo2d in any Langnage to ſignifie any thing, and 
therefoze the Anglice cannot help it. To this the Court anſwered, That 
it is all one as if it were lefr out of the Declaration, becauſe it ſignifies 
nothing in it, and ſo there is no dammages gtven fo2 that thing which it Dammages. 
ſhould ſignifie, zly. Me declares fo2 taking awap tria ſuſpendia, Anglice, 
Pot-hooks, 02 Hakes, But the Court held this good enough. / 3ly. Ye de- 
clares foꝛ taking away unum Aduſtum ferreum , which are two Adlecives 
and ſignifie nothing, To thts the Court ſaid, if they fignifie nothing, then 
no dammages are given to it, and therefore let che Plaintiff take his ludge- 
ment, 


PaſCc; 
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0 V Pon reading of the retoꝛn of Colonel Tichborne Lefutenant of the 
Tor an S1:as 


1 
Error to re- 
verſe a ludg- 
ment four er- 


ee Declaration. To this Roll Iuſtice ſaid, the Ward within Colcheſter men- 


. 


. 1 : a 
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Tower of London upon an habeas corpus dfreced to him, on the behalf 


bea c:1pus of John Lilborn tommttted by o2ver of both hoaſes of Parliament fo2 dis 


W. 41 * N 


contempt to them, Cook of Councell with the Pꝛiſoner moved fo2 an Ali- 
as habeas corpus with a pain, becanſe the Lfentenant had only retozned the 
Wrſt ; but not bzonght the bovp of the Pꝛiloner. Bacon Iuſtice , It there 
be ſuffictent matter exp2eſed in the reto2n to detein the Pꝛiſoner, to what 
purpoſe ſhould we grant an Alias. therefoze if the retozn be inſufficient , 
move pour matter againſt it, But Roll Iuſtice ſald, the Lieutenant ought 
to make bis reto2n efther agataſt the jnriſdicion of this Court, oz elſe he 
mult bꝛing the body of the Pʒziſonet hither , and it is in our power to ſet a 
fine upon him, fo making an inſafffctent retozn, Therefore the Court or» 
dered that he ſhould amend bis retorn, or elſe they would grant an Alias 


with a pain. l gee 397 dl 24 . 
Hocker againſt Lamb. 
24 Car. Banc, Reg, 
Trin, 23 Car, rot. 1 $92» 
Ocker bꝛought a Writ of Erroz in this Court againſt Lamb to reverſe 


a Judgement given againſt him, in the Court at Colcheſter in Eſſex ; 
and alsigns fo2 Erroz, 1. That the venire is awarded larger than the 


leu c-nus, tioned in the Declaration is but a lieu conus ; but in London the Ward is 
Hunarcd. 
VVard, 


in the nature of a Hund2ed, and ſo differs from this Caſe u ſecond exceptt- 
on was, that the time of the Aſſumpſit upon which the Action in which the 
Judgement was given was fonnved is expzeſſed. in figures, viz. the time 
fo: the delivery of the goods pꝛomiſed to be delivered? as alſo the time of 
the requeſt foz the deltverp of them, as alſo the coſts, and damages ad- 
judged. V pon theſe exceptions the Court ordered the Iudgement to be re- 
veried except very good cauſe ſhould be ſhewen to the contrary. 


Paſc. 14 Car. Banc, Reg 


He Court was moved to diſcharge two pziſoners committed ko: ſuſpt- 


tion of murther, and bꝛought to the bar by a habeas corpus returned foz 


an b. the faſufficfencyof the retozn, and upon two certificates offred to the 
Court, That the partyes who did the murther , fo2z which theſe pꝛiſoners 


were commetted, were Executed fo2 the ſame , and had confeſſed that they 
did it. But Roll Tuſtice anſwered, if the reto2n be touching Felony, though 
it be inſuffictent we cannot diſcharge the partyes. The Court thereupon 


was moved, that they might be bailed, which was granted, and N _ 
alle 


Paſc, 24 Car, | 97 
bailed by four in 200 l. a piece that the priſoners ſhall appear at the next af. 
ſes at Berry in Suffolk, F 8 "wy * 


Pay againſt Paxted. 
Paſc. 24 Car, Banc, Reg, (3 


| cror to re- 
A Writ of Erro2 was bzought to reverſe a Judgement giben in an u- verſe judge- 
feriour Court ; And the Erro? aſsigned was in a continuance, which ment for a 4 f. 
was ad prozimam curiam, ſcil. 16. die, wberess the Court was not held cont — 
day, but 26. die. Roll Iuſtice ſald, peradventure the ſcilicet map be iſcontin 


Vet the Iudgement was reverſed, antea ance. Std 
Keniſton againſt Jones. 
Paſc. 24 Car. Banc, Reg. 
Mich. 23, Car. rot. 587, 
2 


# A $ Agſon el Debt was bzonght apen an obligation with condition to \revnent | 
A ſtand to an award; the dant pleads oa!jum arbitrium; te v. ee. 
Piaintit ſets lostb the award, and alaigns a bzeach, and upon that an ting upon on bl. 
is jopned, and a ſpectal derdia is found, and upon the ſpectal verdirt 2 queft- ea:r>n to 

io ns aroſe, ane upon the ſnbmiſsfon, another upon the award. The 1. quetł- nd to an a. 
{on was, whether a miſtetttni of the vate of one of the obligations of ſubmiſ, ge, 

ſion by the Arbitratozs in their award , ſhail avotd the award. Philips of Con wp 
Councell with the Plaintiſt argned that ft ſhould not, becauſe that now the # Beet 13 
parties are concluded by the plea, and the verdia found tt. zly. Whe: 

ther the Arbitratozs bade exceeded the ſabmiſsjon; he had not; 

fo the fi1ft point he ſatd, 1. That the ſubmiſston was the \ ton of the 

parties, and the miſtaking of the Arbſtrato2s of the time when it was made 
is not materfal,noz ſhall hurt it,foz the bond of ſubmiſsion is not in the cuſto- 
dy of the Arbitrato2s,and ſo e easily miſtake the date, becauſe they 


had it not to view, Plow. Com. 75 Crokers caſe, zly. The date of the obligati. Pie. 
on is not an eſſential part of the obligation, fo2 an obligation may be good 
though tt have no date a therfoze the miſtaking of the date is not much mate. 
rial; 3ly, There is ſutficient certainty of the bond exp3eſſed in the award. 
though the date be miſtaken,q a vold additional deſcription of it ſhall not a- 

void g good veſcription of it ſet fozth in the award. Dovghryes caſe Cook 3. 
regt Dyer: 4ly.The miſrecital is not in wozds affirmative;but meerly in 

wo dds relattve.ʒ iy. The clauſe of miſrecitalrefers to the deed recited by the 
— certain enough, an 


law rejeds tte iniſrecital as a thing 

pertinent, 6, rep. 36? Dyer 1167 Foz the ſccond yoynt. although the ſub- 

imfſsfen would be voip, yet by the iſue joyned the ſubwiſcion is coni eilt u, 

and it is now — to the ſubmiſs{on to plead nul award, Dyer 3928,29 

H. 8/2. rep, Mund the parties in our caſe do differ only whether there be 

an award oz not, and not whether there be a ſubmiſefon oz no. And as 

touching the award it ſelf, J hold that the ſut miſston is not cxcecded , foz Award. 

all matters in differente bet cen the parties are ſubmitted : but not the 

bonds of the ſubmilston. alp. "_ rot be taken to be alleged exp2c0p 
ot 
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of the matters only ſubmitted, and not of others, if the contrary do not ap- 
pear cither by th: Plaintiffs allcoation 02 doubt of the Jury, zlp. All the 
award is perto2m:d befo:s the diſcharge of the obligations of ſubmiſsfon.” 
y. The ward is at leoſt good in part, and it being abet in this 
part t is good. the obligation is fo2fefted, Cook 10, rp, Kel. 43.45 Hob. 
paß by. Nabys caſe, and ſo pꝛapes Judgement foz the Plaintiff. Latch foz 
the Defendarit, 2+ The verdia is not contrary to the \ſue, no2 admiſston 
in plc ading, no2 out ofthe iſſue, but within it, ſoz the (Nue is v hether the a- 
ward be good modo et forma , and the ſubmtſston is an eſſential part of the 
Award, andoncht to be alleged in the Award, otherwiſe the Apazd is 
not cood , and it is here allcaged in the {ſue al'o Dyer 21699 H. 4. 3 and 
the negattve here impites notliing. Another queſtion is, whether the Jury 
habe found tie Award ſct fo2th in thc replication, oz whether they have 
to und ary Award at all, and i any Award be found, it is ſuch an Award 
which is not in iſſue in the replication , and ſo the verdia is fo2 the Deſen⸗ 
dant. And as to the Award it ſelf, J hold it void, {02 the parties have not 
ſabmitted to tc Au ard that is made, foz there is no ſabmiſsfon to the ve 
termination of matters ariſing between the time of the ſealing of one Bond, 
and of the other Bond and ſo the Arbitrato2s have exceeded the ſubmiſston, 
fo2 they have awarded to make releaſes at the ſealing of the laſt Bond, 
which compꝛiſeth all the time between the ſealing of one Bond, and ol the 
other. Next, part of the Award is not good by exceeding the ſubmiſsfon , 
and this makes all the Award naught. fo2 all the parts of this Award do ſo 
depend one upon another, that if one be naught all is naught. And the laſt 
part of the Award is naught , and ſo the Award is made but on the one part 
(which cannot be good, ) fo2 if the releaie be not made, all Acfons between 
the parties cannot ceaſe acco2ding to the Award, and ſo the Award is not 
final ; And there is no verdic here fo2 the Plaintiff, althongh the verdict 
ſhould not be fo2 the Defendant, fo2 it appears not whether the 1 5th, of A. 

il be befoze oz after Eaſter, and ſo pꝛapes Judgement foz the Defendant, 
Rol luſtice ſald, ff there appears a material variance between the Award 
fet fo2th , and the Award pleaded, it is ill: And it is a queſtton whether we 
be bound to take notice of the Almanack, and the feaſt dapes there ſct 
dolun oz no. It was adjourned to be argued again the next Term. 


„er Mm 5s pu 


Thynn againſt Thynn, 
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| Prinnig 9 G lt 77 , 91 jul'3 | 
I ollf. of N this Caſe wherein exceptions were fozmerly taken to the Writ ofCr- 
he Court 102, and argued, Bacon luſſice ſatd, he had read over the book”, und 
concerning  Þdevbted thether many of the Crro2s fo2merlp aſsigned are rot out of 
a retoin, do: re. breeeuſe the certiorari is not well reto2ned befo2e us, fo2 the certiorg- 
ri is directed to the Retoꝛder, and it is fetozned by tte Deputy Reco2der in 
Retorn. his own name. Roll luſtice doubted alſo, fo2 he ſafd, all the old p2clidents 
were againſt this reto n. But if the Writ be directed to a Recorder, who is 
cuſtosbrevium, or to a Kecorder, and his Deputy, then the retorn as it is will 


* good. 


Twiſden 


Paſc, 24 Car. 99 


l T Wiſden of Councel with the Þlaintiff in the Writ of Erro; in the Error and ex- 
Wiltſhire canſe took theſe exceptions, The firſt exception taken wag, Y i <t- 

that the demand ol the Dow2,is larger than the oziginal! Writ , foz that en 

the demand is of the Pariſh of Timesbury , and the Writ is of the Mill of Hon. 

Timesbury, whichis not ſo large by intendment as a pariſh, becauſe there 

may be divers Uills in one pariſh;and he ſaid,that in ſome caſe a Writ ſhall 

reſtrain a demand; in other caſes it ſhal: not, namely where thep cannot 

ſand together, and ſo is it here, 21 E. 4. f. 24:3 Erz. f. 56. Alecond excep- 

tion was, that the nature of the tithes demanded are not ſet fozth, although * 

they be not in groſs, but appendant as they ought to be, and a feme was not O 

dowable at all ot tithes befoze the @tatute of 32 H 8. and a feme is dowable 

of Common appe ndant, but not of Common in groſs, A third exception was, 

that Dow? fs recovered of a thing not dowable, viz. of a quarry of ffones, 

fo2 it che ſhould be dowable of a quarry of ſtones, this would be to the de⸗ 

ſtruaton of the inherit ance, and indeed it is impoſsible, foꝛ a quarry of ſtones 

cannot be divided by metes and bounds, which muſt be it ſhe ſhould be en⸗ 

dowed of it, And alſo it the mine, and quarry ſhould be dibided, the Tenant 

of the Land waulp be pzejudfced; and that a quarry cannot be divided, ſes 

Cooks Lit, 164 und ſo was it adjudged 2 lac. upon a reference to the 

Judges, Nexk, there is alſo Erro in fag, fo the Þundzed of Warminſter 

extends into the Hundzed of Sutton parya , and ſo if ſhe be endowed of the Error in f. 

Hund2ed of Warminſter, ſhe will be endowed of the third part of two Hun⸗ 

d2eds, which is moꝛe than ſhe demands by her Writ of Dow2z, Maynard 

of Councell with the Defendant in the Writ of Erro2 ſaf>, as to the ſum- 

mons he held there is a good ſummons, and cited Hob; 7Dalr, f. 86. And 

there may be divers pariſhes in one Wil, as well as divers Uflls in one 

pariſh ; And to the exception that the demand of the Dow in the Writ is 

generall, whereas it onght to be a ſpecial demand; he anſwered,the demand 

in Pow? differs from other demands, and is mo2e favouredin Law; fo2 

as Pow? it ſelf is favoured in Law , ſo are thy 2gceedings in Law to re- 

cover it, 6 E. 3+ 45+ I 6, E- 24 7+ 8 H. 3. 11 E * oy 25 Ed. 3 brev 4129 

Fitz. Dowr 8 E. 3+ Sect. 434, Reg. 39. And as to the ſurpluſage in the de. 

mand, this hall not abate the Writ 4 E. 3. 52 Fitz. 5 14. And that the ment, 

pariſh ſhould extend out of the Utll, is a fo2cin intendment, and ſhall not be 

ſo taken againſt an Averment, and when a Uill,and a pariſh are named 

by one name, one of them ſhall not be intended larger than the other it the 

contrary be not ſhewn, Long quint. Ed. 4, f. 20.4 And he argucd that a 

teme is dowable of a quarry, and that it may be divided by metes and 

bounds, fo2 it may be ditided by the pzofits, although it cannot be divided 

by the quantity of the thing. Roll Juſtice ſaftd , By no manner of pleading 

can one abate a Writ after Judgement, and how ſhould it be ſo here⸗ 

And 2 Caſes were cited by the Councell that bis petita ſhall not abate 

a Writ, Mich. 9 lac. Bolſtrod and Brooks caſe , and Eaſton and Styles caſe 


in a Writ of Dowz. I je 191 f, 143 448 


— - — ———y—̃— — 


Paſc- 24 Car. Banc, Reg. 


> | Me Plaintiff bzonoht an Action of Treſpaſſe quare vi et armis fo2 ref- Iludgement ia 
cuing of a Pꝛiſener ont of his poſſeſsfon, and hath a verdict againſt the — 2 


Defendant. The Defendant moves in arreſt of Judgement, ſoz that the mn, for 
D3 Plains ceſcous, 


— 


— 
— — * — 


100 Paſc. 24 Car. 


* hag 4 Plaintiff ought to have b2ought his Action of Treſpaſs upon the Caſe, and 
not an Acfon of Treſpaſs quare vi & armis. But Roll luſlice anſwered, 
that he might have an Action upon the Caſe, 02 a Treſpaſs vi & armis at his 

* F1:2ion of eledion, and thrrefoze the exception is null. Another exception was ta- 
ARion, ken, that there was 4 years between the time of the Treſpaſs done, and the 

24 (an 4 time ofbyinging the Action. Roll Iuſtice anſwered, pon ſhould have pleaded 
this matter it you would have had advantage by it, but it is to no purpoſe 
to urge ft. Another exception was taken, that the Declaration ſays that he 
took him tn his poſſeſs{on ont of his poſſeſsfon, But the Court over: ruled this 
alſo, and ordered the Defendant to ſhew better matter why Iudgement 
ſhould not be given againſt him, 


King againſt 
Paſc. 24 Car, Banc. Reg. 


* A 7 
14 +" So Ks bzought an Action of the Caſe in London againſt the Defenvant, 
endo in an fo: ſpeaking theſe woꝛds of her Thou art a Whore,and Cantrels Whore, 
' a&3-211,00 and haſt been ſo this forty years. The Defendant removed the Cauſe into 
chen ele den this Court by a Certiorari ; the Plaintiff moved foz a Procedendo. 


moved our 0 


But 

London, nothing was done in it, foz the Court was divided: foz Bacon Juſtice held 

Cuſtome, the wozds not actionable, But Roll luſtice held, that by the Cuſtome of 
London thep were , though not at the Common-law. 


Aylett againſt Stellam. 
Paſc, 24 Car, Banc, Reg. — 
T1 


Riſe why no T Wiſden upon a tule ot Court to ſhew cauſe why there ſhoulvnot be a 
new Tryal. new Trpal, ſaid, that two things were alleged on the other ſide that there 
ought to be a new Trpal. 1. That two of the Jurozs were of kin tothe 
Plaintiff, And 21y, That there was notice given to the Defendant of a ſe- 
cond Venire facias. To the firſt of which he anſwered, that the Juroꝛs were 
not of kin, and p2oduced an Affida vit fo2 p2oof. Roll luſtice interrapted him. 
and ſaid, it is not now material whether they be of kin oz no, fe the De- 
Challenge. Cendant ſhould have taken advantage of that upon his challenge at the Lryal. 
advantage. And loz the ſecond, it matters not whether he gave notice of the ſecomdVenire 
02 no - foz the tules of the Conrt do not enjopn him to give notice. Maynard 
of Councel with the Defendant urged, that two of the Jaro2s were of kin, 
and pꝛoduceth an Aﬀidavir to p2ove tt, and ſatd, that the Defendant was al- 
io ſutpʒiſed fo; want ofnotice of the ſecond Venire, Roll luſtice ſafd, the 
ſet a Venire onght to be entred here, and it ft were not entred, how can 


the De tendant know whether tt be altered 02 no - Vet here is ns each of 
the eme of the Court, and ſo the p2oceeedings are fair: fo2 the Venite map / 


ve enfred, oz it may not be entred, and if it be not entred, the party may 
Zo to the Attoꝛny, and p2ocure a Copy of it befoze the Trpal: and though 
the V enrics be nat entted till after the Aſsiſes, it is well enough. Therefor - 
fer wie Pharnlif take his Judgement, * 


Thyn 


XU 


Paſc: 24 Car, 


Thyn againſt Thyn. 
Paſc, 24 Car, Banc, Reg. 


Atch of Countel with the Plaintiff in the Writ of Erroz argued again, „ .. 
and held, 1. That the nature of the Tithes demanded in the Writ of —— 
Wower ought to ha ve been exp2eſſed, fo2 the demand map peradventure be Demand. 
of ſach Tithes , whereof the Feme is not dowable, 2ly, Where the thing 
it ſelf is demanded of which the Sheriff is to give poſſeſsfon, there the De- 
mand of it onght to be certain: loꝛ as it is in a Demand in an Ejectione firs 
mz, 02 an Aſsiſe, ſo ought it to be in a Demand in a Writ of Dower, Dyer, 
. 116. & 258, 11 Rep. Harpers Caſe, Dyer, 83. the @ergeants Caſe, 44 B. 
3. J. Cooks Entries, tit. Dower plac. ad. and though the Demand be of all 
Lithes, pet they ought to be ſpecified, as it is in Harpers Caſe; and ſo it is 
of Tithes in groſs, 11 Rep. Savills Caſe, Mich. 12 Iac, Bales and Hamond in 
this Court, And as to the Retozn, a Chapel is demanded, and Judgement Retorn. 
given fo2 it, and pet the Retozn doth not mention it; and ft is not enough 
to compꝛiſe it in other wozds, and it is donbtfull whether a Chapel be a 
Tenement 02 no: fo2 it is not a tempoꝛal Inheritance, as an Advowſon is, fencment- 
Dyer, 83. In ſome Caſe the Writ may be general, and the Count ſpecial: . 
but that is where there is not a ſpecfal fozm of Writ. 2ly a Chapel is not 
conveyed fn Fines andRecoveries,o2 Entries by the name of a Tenement, 
no; in any judfctal pzoceedings , but Tenementa in a Ozant may contain a 
Chapel. zly, The particular enumeration of other things, and , 
ting of the Chapel makes it ill; and ſo would it be in a G2ant by e- 
numeration, Dyer 161. The Caſe of the Hamlets, 36 Eliz, Ewer & Heydon, 
a1 & 22 Eliz. the Biſhop of Norwitches caſe, 8 Rep. 18. Dodo Bonham: 
Caſe , 12 Ed, 1. Grants 87. Other exceptions he took to the Judgement 
and execution. Firſt to the Judgement, that a Hundzedcannot be delive: fund-<d, 
red by metes and bounds: foz a Hundꝛed is but a Juriſdiation and is entire. 
2ly, The executton ts ill: fo2 a Court of Frank-pledge cannot be divided 
by metes and bounds, :Cooks Inſtit. 3 2. and Dower is aſsignable either by 
metes and bounds, 02 in common 02 in ſpecial manner. lib. latrat. 18. 
He took alſo Exceptions to the ſecond Judgement, that dammages of Damages. 
the value of the Tithes are not to be given in Dower ; next the Inquiſt⸗ 
tion doth not find, that the Husband dyed ſeiſed of the Tithes , and then 
there can be no Judgement given foz them, And the dying ſeiſed of 
the Reco2p, is no dying ſeiſed of the Tithes , noz ts the dying ſefſed of 
the Chapel, a dying ſeiſed of the Tithes appurtenant to it, fo2 the _ 
is but the Chapel-Houſe, 02 O2atozy, 11 Rep. Harpers Caſe, Then foz the 
Erroz in fac, the demand is of the Panner of Lullington, and this extends 
ont of Lullington, and it is not repugnant to the Recoꝛd to aſsign this Ex- 
ro2 in tad, and it could not have been pleaded in abatement of the Writ, 
8 E. 3. 68, A Nuper obiie reſembles a Writ of Dower, 7 E. 3. 28.7 E. 3. pl. Nuper obi t. 
5. 12 Aff. 20. 26 E. 3. 72. 29 Aſſ. 55. 10 E. 4, 11. 9 E. 4. 3. 9 E, 4. 17. And 
ſo pꝛaped the Judgement might be reverſed, It was adjourned to be argued 
again the next Term. Tod eee 143 


O3 fill 
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102 | alc. 24 Car. 


—— 


Hill againſt Bird. 
(29) Paſc, 24 Car, Banc, Reg, 


Cauſe why no V Pon a rule of Court to ſhew canſe why a Pꝛohibition Gould not be 
4 en © V granted to the Pzerogative. Latch ſtated the Caſe to be this: A man 
tive Coure? DYED inteſtate, the Daughter of the B2other of the Jnteſtate (bet Father 
#s 4+ being dead) p2ocures Letters of Adminiſtration, and a Son of the Siſter 
ol the Inteſtate ſues in the Pꝛetogative to revoke the adminiſtration , 02 to 
have diſtribution of the Goods; the Adminiſtratoꝛ pzays a Pꝛohibition; and 
hereupon he pꝛays, that either no Pꝛohibition at all is to be granted, oz elſe it 
P.ohibirion. muſt be ſpecial. Roll Iuſtice, The Daughter of the Bꝛother, and the Bother of 
4-:-10;2.;. the Siſter of the Inteſtate are in equal degree of kindzed, and the Dzdinarp 
24 #44 tration was not pet ſetled: fo2 it was granted upon Condition, and if the Ad. 
Inventory. miniftratoz will not bzing in an inventez p, the D2vinary map alter the 
adminiſtration, Hales on the other ſide pzays, there map be a general P30- 
hibition cuiliber, &c. Roll Iuſtice, The P3ohibition muſt be againſt ſome cer- 
tain perſon ; but if divers have appeared to ſue, there a Pꝛohibition ſhall be 
againſt all of them, and the Juriſdiction of the 77 cannot * Falarged by 


the agreement of the parties, Hob. Tucker andBches Caſc'”Afld an admi- 

Re vocat on. migration cannot be revoked, foz the not bzthging in of the Jnventozy 

and Accompt by the Avmniftratoz. The libel was afterwards read, which 

W have diſtribution of the Goods, or elle to reverſe the Letters of admi⸗ 

milration , and upon this the Court granted to a Prohibition, if cauſe be 

not ſhewn upon notice to the contrary, as to the Diſtribution, but not gene · 
rally, 1196 . e ol 7 


— 


Leving againſt Gamble. 


. Paſc. 24 Car, Banc, Reg. 

( 

— in 1 Narreſt of Judgement it was urged, that the Declaration was incertain; 

Treſpaſs, foz the Plaintiff had declared pro quinque pecias ſtanni, anglice Pewter- 
diſhes, whereas pecias ſtanni did not fignifie Pewter«aiſhes ; foz it 
might be Spoons, Pots, 02 any other ſozt of Pewter as well as Diſhes. 

Arglice void. But the Councel on the other five ſaid, it was well enough, and pꝛaped foz 
Judgement, Roll Iuſtice ſafd, the Anglice ſhall be votd, and then the La- 
tin is good, fo2 it is five pieces of Pewter, and it matters not what pieces 
they be : Foz it is ad valentiam, which makes the value certain enough to the 
Jury. Therefore let the Plaintiff take his Judgement, 


Scoble againſt Tolye, 


Paſc, 24 Car, Banc Reg. 
— Coble bꝛings an Action of Treſpaſs againſt Tolye, fo2 taking away his 
upon a Repli. \JCattel. The Tefenvant pleads that the Plaintiff was poſſeſſed of the 
cation in Cattel joyntly with another not named in the Wrft, and demands Judge- 
TreſpaF., ment ol the Writ, The Plaintiff replies, that the other with whom he was 
jopntly polſeCed was dead at the time ofthe Action bzought; The _ 
an 


XU 


. A... — 


8 1 Paſc. 24 Car. 103 
dant de murs fo2 delay, The Court ruled a reſpondes ouſter, Maynard of prom th 
Councel with the Plaintiff laid, it was perempto2y ; But the Court was Pier, 
againſt him, and ordered the Defendant to plead ia chief Saturday follow? 


ing. 


Hart againſt Buckminſter 


Paſc. 24 Cat. Banc, Reg. 


Hill. 23 Car. rot. 225, 
2 

Art b2onght an Acton of Debt upon an Obligation of 200 I. agatnſt 164% ment 
Humer , and ſets fozth that the condition of the Obtigation was demanded of 
to this effect , That whereas Hart had carryed ſo many thouſand of Billete 2 Pic3, 
and deltvered them at Dartford in Kent, fo2 the uſe of Buckminſter, amount - N27 ,, 
ing at ſo much by the thonſand, to a hundzed pound in the whole, if therefoze 
the De tendant ſhould pay the ſaid hundzed pound at ſuch a time and place, 
that then the Obligaffon to be vold, oz elſe to be in fozce; and foz noa · pay⸗ 
ment was the Acton bzought, The Defenvant ſayes that the Plaintiff 
did not carry and deliver ſo many thonſand of Billets to Dartford as the 
Plaintif had declared, and demands Judgement of the Action. The Plain⸗ 
tiff by way of replication demands Judgement if the Defendant wall be 
admitted to pleabt his Plea, which is contrary to the averment of the Oblt- 
cation, which is bis own Deed, and ſhall not be eſtopped thereby. To this £9041e. 
the Defendant demurs, And the Court held that this recital in the Obliga- 
tiou is an Effople to the Defendant to plead the contrary ; and the rule was, 
for him co ſhew cauſe why Iudgement ſhould not be given againſt him upon 
his Demurrer, P48 * ud 2, 


Southcott againſt Southcott. 
Paſc. 24 Car, Banc, Reg, 


$ e229 
Outhcott bzought an Action upon the Statute of 2 Ed. 6. fo; not ſetting „g oe 
fozth of Tithes againſt Southcott, and hath a verdi The Defendant ſuegement in 
moves in arreſt of Judgement, and ſhews that the Declaration was too g2- n Action for 
neral and incertain : foz it is fo2 ſuch a quantity ot G2afn , and doth not ſet Te. 
fo:th what ſoꝛt of Gzain , and ſo it may be fo2 Oꝛain not titheable, May⸗ _— — ju 
nard of Countel with the Plaintiff held, that in this Caſe the Declaration = 
was well enough, althongh it would not have been ſo in an Acton of treſ- 
fo2 that Action requires mo2e certainty, A 2d. Exception was, that 
it is not ſaid whether the Coꝛn was in Garbs 02 Sheaves. To this Maynard 
ſaid, it is well enough notwithſtanding, foz it ſhall be intended only of ſach 
Ozain as is uſually put in Garbs. Hales of Conncel with the Defendant 
ſaid, the woꝛd Grain was too general a wo2d to be uſed, and no certainty in 
it, fo2 it extends to Puſtard-ſeed, Cole- ſeed, Rape-ſeed, c. and the genus 
ought to be exp2eſſed , and it ſhall not be intended of Co2n pat in Garbs. 
The Court would adviſe, but enclined the Declaration was too general, and 


| ” 


Iacertainty. 


Palc. 24 Car. 


Paſc. 24 Car- Banc. Reg. 


28) a 

0 ; Ir Iohn Stowell endiced in the Country ſoꝛ high Treaſon was bzonght 
— to the Bar by a Habeas corpus to be tryed, and deſired to hold up his hand. 
gain « aß which he refuſed, But the Court admonithed bim to do it, becauſe that be- 
Treaſon. 6" fo2e he did ſo he could not plead, and it he were to plead a parddn foz Trea- 
ſon, he could not do {t, til charged with the Endtament. And 
Doco2 Stories caſe” 32 Eli and it was ſaid , that though in 
an Envictment foz , ff the Pꝛiſoner refuſe to plead he is to be pzefſed; 
Pet in Treaſon it is not ſo, fo: if the Þ2iſoner indicted of Treaſon will 
not put himſelf upon his Tt pal, 02 answer impertinentiy , which is not an. 
lodgement. gering . but nugatton, judgement ſhall be given again him as taken pro 
Pro confteſſo confeſſo that he is gulltp. 


Pre ſeing. 


Paſc- 24 Car · Banc. Reg. 


26 

N Acton of the Caſe was bzought againff one fo2 cauſing the tit 
—— A to be endided of Rebellion and Felony, The Defenvant — 
&ion upon «1, ALTER ot Judgement, and ſhewws, that the Declaration was intert ain, fo; it 
Caſe, lets fozty-an Endictment in quo crimen rebellioms ei impoſuit & felonii, 
which wo2ds are ſo fncertain, that it appears not what the Plaintiſt was 
charged with in the Endta ment and ſo there could never have ben anyJudg« 
ment given againſt him. Maynard on the other five ſato,” ft was well ex» 
pꝛeſſed, ano could not well be otherwtſe expꝛeſled than it is. Bacon luſtice 
Rebellion. ald, there may be Rebellion which is not capital, as Rebellion in Chances 
Intent ion. ty. But Roll differed in opinion, and ſatd, the intent ol the wo2ds ſpoken ts 

to be conſidered, The rule was,to bring Books to the Judges. 


* Go 4 Mayhue ang! Baſpool. 


Tr n, 24 Car Banc. Reg, 


* Aſpool hougbt an Action upon the Caſe upon a pꝛomiſe againſt May. 
2 ludge nent: PDtus, and hath a Judgement againſt him. The Delendant bzings a Writ 
in an Action of Erroz in this Court toreverſe the Judgement, and aſsigns fo2 Erro2, 
upon the Caſe. 1 It is not ſaid in the Declaration , that the pz omiſe was made within the 
Jurtſdictton of the Court, But Roll Iuſtice ans ered, that it was, that the 
Deſendant was indebted runc & ibidem, which ſhe woe, that be became 
luriſd Aion. indebted within the juriſdkation of the Court. and the being indebted there 
\Cumptir. tg an Aſſumpſit in Lavw, that he will pay the Debt, and theretoze it is not 
needfull to ſhew exp2eſlp that he did pꝛomiſe there to pay it, 2ly. The Ve- 
nice is duodecim probos & legales bomines, wherras it ſhould be liberos, 
&c. But the Court overer this exception allo, and atfirmed the ludges 
ment except better matter ſhould be ſhewo, 


UM 


Trin. 24 Car, 103 | 
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VVian againſt Stebbins 


Trin. 24 Car, Ba nc. Reg, 


9 (2) 
VP" a rule of Court fo2 a reference to the @econdary, whether the par: Wh<ther a 
ty, and the Sheriff were in contempt to the Court foz taking out of {Pe ©2 


che Cut t or 


Execution, and erecuting it after a Writ of Erroz bzought upon a Judg- nt. Ne Tp. f 


ment, ft was moved that he might make his repozt, who thereapon rcpo3- 
ted to this effect ; That there was a wait of Crroz bꝛought upon the Judge + 
ment befoze Execution taken fozth ; but there was no notice thereof given 
to the party, noz any ſuperſedeas taken fo2th to tap Execution, and there- 

foze the Plaintit might take out Execution, notwithſtanding the wilt of ontempt. 
Crro; bzought , and that there by he is not in contempt to the Court. Roll 

Juſtice ſafd, Then is the Execution now well executed, and the Sherff is Exccncion, 
in no fault, Maynard of Councel with the Plaintif in the wzit of Erroz , 
moved that the Execution was awarded improvide , and therefoze the 
Court may reſtoze the party to his goods taken in Execution, although the 
Sherif be not in fault. Koll Iuſtice, The party ought to take notice of a re» 
cipitur upon the Reco2d if it be entred, and if the party take out Execution 
after the wꝛit of Erro2 ts allowed, he is in contempt to the Court, elſe not, 
and the Attozny is not bound to view the Recozd whether a wzit of Erroz 
be bzought ; but may take ont Execution it there be not a ſuperſedeas, oz 
notice given to the party. Theretoꝛe there is no help here, foz the pꝛoceed· 
ings have been actoꝛding to the courſe of the Conrt, foz by the delivery of 
the w2it of Erroz to the Officer of the Court, the hands of the Court are clo- 
ſed, Yet let us ſee the Preſident that Wood ward hath to ſhew, and let the 
Secondary examine it again, 


Natice. 


Superſedeas; 


Trin. 24 Car. Banc. Reg. 


37 


N Adion of accompt was bꝛougbt touching the fraight of a Ship, and a 1 core 
Judgement that the Defendant ſhall accompt, and Auditozs aſsign- 9 — 
ed, and Panucaptozs found to appear befoze the Auditozs, the Court was 
moved foz a ſcire facias againſt the Panucaptozs, becauſe that the Defen- 
dant did not appear at the day befoze the Auvitozs aſsigned , and ſecondly 
tt was moved that the Court would aſsigne a dap peremptozy, foz the par. gte. 
ty to appear befoze the Auditozs, But Roll laſtice ſafd , a day cannot be du dior. 
alsigned untill a certificate be made to us from the Audito2s, foz they are 
truſted, and are Judges of the cauſe, and have power to excuſe the non- 
appearance of the party at the dap, if they ſee cauſe , and to give longer day 
02 thozter , fo the party to appear as they think good , end therefoze till . 
they certifie, neither can you have a day alsigned, noz a ſcire facias againſt *©** '4ci46; 
the Panucaptoꝛs. 


P Clements 


ET . 
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Clementſon againſt Montford 


Trin. 24 Car. Banc. Reg, 
Hill. 23 Car, rot, 1493. . 
(4 
8 Writ of Erroz was bzonght to reverſe a Judgement in an Action up- 
verſe a ludge- on the Caſe bꝛought by an Avminiſtrato2 in the Court at Eſham ; 
oenant ln on The Crro2s aſsigned were, 1. The Plaintiff doth not declare that 
ation upon the adminiſtration was granted unto him per loci illius ordinatium. aly. The 


— "i Plaintiff cafth in his Declaration, producit litteras Adminiſtratorias inteſta- 
ti, whereas it ſhauld be ordinari!, and not inteſtati. 31ly, The Court cannot 
Copias- by its p2fvilege being an inlertout Court, and that but newly ercced, award 
a Capias upon entring the plaint, as it is here done. ly. The Court began 
firſt to be a Court, but 9 lac, and pet it is ſaid to be held per uſum et conſue- 
tudinem curix. Twiſden to the 1. exception ſad, that it is helped by the 
verdi. Roll Juſtice asked how doth it appear that Eſham is within the Di⸗ 
oceſs of the Biſhop that granted the Letters of Adminiſtration, foz if it be 
not, the Letters are not well granted; And ſaid, that in a Declaration it 
din iſita jon ta not neceſſary to ſay that Letters of Adminiftrationare granted per loci 
Declaration, illius ordinarium, aut cui pertinuit, although they ought to be ſo pleaded in a 
Plea. plea in Bar. To the ſecond exception, Twiſden anſwered, that the wozvs 
mentioned are not neceſſary , and the Declaration would be good enough 
without them, and therefo2e they ſhall not hurt it, though they he miſta⸗ 
ken, and ff it ſhould be other wiſe, yet they are helped by the verdict ; and 
to th exception he ſaid, that the wo2ds ſecundum uſum et conſuetudinem 
ſhall be intended to be meant acco2ding to the Law, and not acco2ding to 
ancient uſage,/as is urged by the Councell on the other ſive, The rule was 
that Iudgement be aſfirmed except better matter ſhould be ſhewn Monday 


nexe. 
Read againſt Palmer. 
4 Trin. 24 Car. Banc, Reg, 
— Ead b2ings an Acton upon the Cate upon an 4 ſumpſir to ſtand to an 
— award againft Palmer, and hath a verdi. The Defendant moves 


uf on the caſe, in arreſt of Judgement, and ſhews that there was an amendment in the 

conſideration , and the pꝛomiſe after the iſſue joyned. Twiſden anſwered, 

it is not material, though it be ſo, foz the matter of the A ſſumpſit is implyed, 

and the woꝛ ds altered are idle, and cited 37 El. Heydons Caſe, fo2 it ts de et 

Amercements ſuper præmiſſis, which implyes all the matter, Roll luſtice ſatd 9 that the 

woꝛds de et ſuper præmiſſis goe not to the time, but to the matter ſubmtt- 

8 ted, and ſaid that the woꝛds poſtes, ſcilicer eodem die, upon a conttad in 

ow. Law ſhall be intended the time of the contra, but here is a ſpec iall contrac 

ſpecia] con- and collateral , and it ought to be otherwiſe intended, and deſired co ſee 
rat a book, 4% e 167 pd 3/ 
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Freeborn againſt Purchaſe, 
Trin. 24 Car. Banc, Reg. 
Hill, 23 Car, rot. 1575: 4, 


1 Declaration 


clares that the Defendant in conſideration that the Plaintiff had patd . an action 
unto him ſuch a ſum of money, did aſſume, and pzomiſe to joyn in the ſur- v 2 
(nol fr 


If Reeborn bꝛought an Action upon the Caſe againſt Purchaſe, and de- —— — to 
- 


tender of certain Copphold Lands, and that fo: not perfozming this 
pꝛomiſe he bzings his Ad ton. The Defendant demurs upon the 

tion, and ſhews that the Plaintiff doth not allege that he made any requeſt 
to the Defendant to joyn in the ſurrender, which he ought to do, foz it was 
not a ſiugle Aa to be done by the Defendant alone; but he was to jopn in 
the Act with another, Roll luſtice ſafd,the pzomiſe is that the Defendant 
ſhall jopn in the ſurrender , and he doth not ſap that be did requeſt him to Beach. 
joyn, which he ſhould have done, And beſides the bzeach is not well al- 
ſigned, foz pou have aſsigned a particular way how he ſhould ſarrender , 
namely into the hands of 2 Tenants of the mannour, whereas he did aſ- 

ſame only to jopn in a ſurrender, which map be in Court, 02 into the hands 

of the Lo2d, as well as into the hands of two Tenants ; ſo is Syms and 
Walkers Caſe, 9 Car, Alſo the Plaintiff onght to have ſbewed that there is 
ſuch a particular cuſtom in the manor, that a Copyhold Tenant map ſur, Notice. 
render into the hands of two Tenants of the manour, oz elſe ſuch a Cuſtom 
cannot be taken notice of. — 2 nil capiat per billam be entred a- 
gainſt tue Plaintiff, .- 7 


Requeſt, 


Wright againſt Martin. 
Trin. 24 Car, Banc, Reg: (7/ 


To chauge 2 
venue in an 


1 He Court was moved to change the venue in an Action foz an eſcape, n 4 an 
upon an affidavit that the eſcape touching which the Action was .(cape. 
bzought was in another County, and not in the County where the Acton Local. 

was bought. But Roll luſtice ſaid , that an eſcape fn one place is an eſ- 

cape all England over , and is not local; therefoze the venue is not to be 

tyed to one place moze than another. Vet let the other party ſhew cauſe 

why the venue ſhould not be altred, 


Trin- 2 4Car- Barc, Reg. 
faba 3 Grownftvre (9 


Exceptions 


ya a rule to ſhew canſe a Would not be ſtaped in an red ot. 
Adton upon the Statate of Ed. 5, f not ſetting fozth of Tithes, theſe tered in arreſt 


exceptions fozmerly taken were anſwered, 1. It was ſatd the Statute ot ludgemeuc 
was miſrecited, fo2 the day when the Parliament began wherein the @ta- '* — 
tute was made is miſtaken; but to this it is anſwered, that the Declaration py of 2 Eq. 
doth not ſap per Statutum in Parliamento inchoat. tali die, but in Parliaments 6, tor not ſet- 
tento tali die, and the Parliament was held by p203ogation the day that it ting forth cf 
is mentioned, though it were not then firſt begun , and ſo that fs well e- — 
nough. To the ſecond exception, that the Declaration doth ſay that the 
Plaintiff was primo die occupator ac _ eodem die, & c. O0 that it ap- 

2 pears 


— — 
— — — 
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pavit, and this ſhall be judged of a rightfull eſtate, and it is ſaid , that he 
is rector eccleſiæ, and ſo he ſhall be intended proprietor of the Tithes , it 
the contrary be not ſhewn. The rule was to ſhew better cauſe Friday fol- 
lowing, elſe Judgement tor the Plaintiff. M. „ 142 jul fog pe 54 


Sovvthcott againſt Sovothcott. 


Wo Yo {24 Trin. 24 Car, Banc, Reg. 
Pry 4 


Exceptiors N this Caſe fozmerly moved, and Judgement Cayed till the Plaintitk 
— * would mobe: Maynard foz the Plaintiff moved foz Judgement, and to 
jadgement in the exteptton taken on the other ſive, that the wo2d grain uſed in the De- 
an action tor claration is too general, and map extend to grain not titheable, viz. to rape 
rithe:, ſced and cole-ſecd, &c. as well as to titheable , and ſo the Declaration is 
Tuben. incertain; Me ſafd it is well enough, foz it is ſaid grain growing in ſuch a 
6, ated field by name, which makes it certain, 2 rep. lib. Int. 176. 1d. Coment, f. 
161. b. and fo the woꝛd grain in comon underſtanding it is meant fo2 co2n, 
and not fo ſeeds, though in a large exception it may extend to ſeeds alſo, 
Hales on the otherſide ſafd, that the wo2d grain is incertain, and ſigniſies 
mo2e than co2n , and alſo the wozd Garbzis too generall, foz it map ex: 
tend to moꝛe than ſheafs of Con, fo2 bundles of any thing bound up may 
be ſaid to be Garbz, as well as Coꝛn bound in ſheats, and may extend al- 
ſo to grain not titheable. Roll luſtice held, the woꝛds in the Declaration, 
Comon inter t Seminavit cum grano pꝛopet enough, and that by common conſtruction it 
ſhall be meant with Con, and not with ſeeds, 10 Car, Goldſmiths Caſe , 
Hill, rot, 8. And fo2 Garbæ, it is alſo well enough, foz it ſhall be taken 
accoꝛding to common conſtruction, which is to lignifie cozn bound up, and 
ſhall not be taken in the large extent of the woꝛd foz bundles of any thing 
elſe. And the Jury hath taken notice of it, fo2 they have found deber , 
which had thev not they could not have found the verdict ſo, The rule was 
for the Plaintiff to take his Iudgement, if cauie were not ſhewn Friday follows 

ing. iK A. So jul 2 


The King and Sr, Fienry Spiller 


Trin, 24 Car. anc, Reg, 


are ] Ye Court was moved fo: the qtaſhing of divers En diaments wherein 
veins nul» = Sr. Henry Spiller was endided lo; not repairing a bzidge; the exception 
eee Ito the firſt was, that it doth not ſet fozth in what County the bꝛidge lyes, 

* 
Pi ge. and foꝛ that exception it was quaſhed. Another Endiament was foz not 
f repairing of Mays Bridge, and it doth not ſhe w that the bꝛidge is in the Highs 
way, But to this Roll Iuſtice ſaid, that the Cndictment voth ſay it is a 
Common bꝛidge, and that is enough, and it is needleſſe to ſap it is in the 
PÞighway, Another cxception was taken to this Endicment; that ft did 
not ſhe w whether the bzidge were a cart b:idge, oꝛ a ho: ſe b2idoe, 02 a foot 
bꝛidge, oꝛ what other paſſage was over it, and fo2 that exceptionithat En- 
diament was quaſhed. To a third Endia ment fo2 not repairing the ſame 
b2idge, this exception was taken, viz, It ſapes that Sr. Henry Spillar was 
bound 


- 
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bound to repafr the bꝛidge ratione manerii, which cannot be good but itſhould 228 
be rationz tenutæ manerii, Roll Juſtice ſaid, It ought to ſhew that he is ow⸗ 3 
ner ol the manour , and although it do exp2eſſe that he is bound to repair it 

ratione manerii ſui, that is but implication that he is to repatr it, and makes L-plicatioo, 

it not appear that he is poſſeſſed of the manoꝛ, and upon this exception was 

this Endia ment quaſhed. / Toa fourth Endiament foz not repairing the Addition. 

ſame b2idce,this exception was taken, that there is no addition of the Coun- 

ty, where Sr. Henry Spillar dwelt, as the Statute directs, and foz this it 

was alſo quaſhed. Vet afterwards becauſe there was no certificate that 

the bzidge was repaired, the Court would quaſh none of them, but ſaid, let 

him plead to them : The Defendants Councel moved that he might plead 

but to two of them, and that pꝛoceſſe might be ſpared to the reſt, Roll 

Juſtice, Appear to all, and plead , and proceed un two of them, and proceſſe 

ſhall be ſtayed to the reſt, 


Burrel and Lancaſter. 


Trin. 24 Car, Banc. Reg. 


| (l 
Urrell bzonght an Action of Treſpaſſe quare clauſum fregit againſt Lan: Arr: of | 
caſter, and had a verdic; the Defendant moved in arreft of Judgement, maar in 

and fo2 cauſe ſhews that there is a variance between the wir, and the De- ge _—_ 

claratfon, fo2 the wit is qua re clauſum fregit in the ſingular number, and egit. 

the Platntiff declares of divers Cloſes; But Roll Iuſtice ſatd, That it was Hence. 

well enough, ſoꝛ tte woꝛd clauſum is nomen aggregativum, and may con- Nomen ag- 

tain many Cloſes, and ſo may well enough agree with the Declaration s 

And therefore let the Plhintiff take his Judgement, 


Glide againſt Dudency. 


Trin. 24 Car, Barc, Reg. 


Paſc. 24 Car, rot, 426, 


(2) 

Cx bꝛings an ejeRiore firmæ agairſt Dadeney in the Common pleas, 34 2 
and hath a Judgement by del ault againſt the Defendant, whereupon a lucgement ia 

wꝛit of enquiry iſaes out to enquire of the Damages, and vefo2e the re- 2 ne 
toꝛn thercof, the Defendant bꝛings a w2it of Erroz, the queſtion was, whe- — — 
ther the wꝛit of Erroz were well brought, in regard that the courſe of the OY 
Common pleas is not to make up the Judgment untill the wit of enquiry 
be reto2ncd. Roll Tuſtice ſaſd that a w2it of Erroz may be b2onght befoe the 
wilt of enquiry be retoꝛned in an ejectione firmæ, lo in that Aaton the 
Judgement is compleat at the Common Law befoze it be retoꝛned, foꝛ the — 
Judgement is but to gain poſſeſsion, and ſo is it in a w2it of Dower ; but 
in an Aaion of Treſpaſſe v here damages only are to be recovered there the 
Judgement is not perfect till the w2it of enquiry is retozned, no: can be 
made up be loꝛe as in this caſe it may, but in regard that here is no compleat 
Judgement entred, (oz there is no capias which ought to be in all Adions 
quate vi et armis, that the Bing may 5. his fine which elſe he cannot have 


3 it 
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Fror, ff the party do not pꝛocted in his Writ of Enquiry, the Writ of Erroz is 

Exccution. hzought too ſoon , and pou map p2oceed to execution in the Common-pleas, 
loꝛ the compleat Recoꝛd is not here. Therefore adviſe what to do inthe 
Common:-pleas, for it is miſchievous qua cunque via, 


Norton againſt 
Trin, 24 Car. Banc, Reg, 
(3 | 
Arreſt cf Orton b2zought an Action of Allault and Battery againtt the Defen- 


Jucgement in dant , and had a verdia againſt him. The Defendant moved in Al» 
- ogg reſt of Judgement, that in the Venire facias one of the Juro2s was retozned 
Mi bp the name of Edmund, and it appears by the Poſtea, that he was ſwozn by 
the name of Ec ward, which cannot be intended to be the ſame perſon, Roll 

| loſtice ſatꝭ . if the Clerk of the Aſsiſes, in returning of the Poſtea have miſ- 
Amendment. tauen the name, ft may be amended here in Court by his notes, by which he 
made the Poſtea; and therefore let him be examined here whether it be a miſ⸗ 


take or no, 


Toby againſt Angel. 


143 Trin. 24 Car. Banc Reg. 
: 1 f i He Court was moved fo2 a reference in this Canſe to the Secondary, 

3 becauſe the ſute was commenced upon two Counter · bonds, which are 
bo!hcancclled. Roll Inſtice anſwered, then why would it be referred : foz 
pou map piead non damaificatus, ff the truth of the matter be ſo:but the party 
may peradventure be damnified, notwithſtanding the Bonds be cancelled, 
and may have good cauſe of Acton, 


lence. 


Langly againſt Wybord. 


* Trin. 24 Car. Banc. Reg. 

lu — * 

Demurrer to T Angly bought an Action of Debt upon an Obligation to ſtand to an A- 

a Replication & ward againſt Wybord. The Defendant pleads nullum Arbitrium. The 

in Debt upor, Plaintiff replies, that the Arbitratoꝛs did make an Award, and ſets it fozth | 

— — in hc verba; The Defendant demurs and ſhe ws fo2 canſc, that the Award 

nad is not well ſet fo2th : fo2 he doth not ſhew, that the Award was delivered up 

Auard. by the Arbitratozs. accozding to the ſubmiſston. Roll luſtice anſwe- 
reo, it was well enough. though it be not. A ſecond cauſe was, that it is not 
ſaid touching what ſutes the Award was made, Roll Juſtice anſwered, 
the Award is ſafd to be de præmiſsis, and that is good enough. zly. The A- 
ward is, that all ſutes ſhall ceaſe. Roll Iuſtice, This is well enough,/qly. The 
Arbitratozs have exceeded their ſubmiſsfon, The rule was to bring the Roll 
into Court, and till then the former rule to ſtand, Afterwards the Award was 
judged good, and the Plaintiff had his Iudgement, 


Trin. 
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Trin. 24 Car. Banc, Reg. 
46) 


Writ of Crro2 was bꝛought to reverſe a Judgement given in an In ⸗ Ecror to te- 
L feriour Court, and the Crroz aſsigned was, That the plaint was en - judęe- 
tred befoze ſuch an one Maio: and the ſute was continued befoze another jt" "2" _ 
Matoꝛ, and it is not ſhewn that the firſt atoꝛ was removed, and that the# yr . 
other Maloꝛ was lawſully elecaed and ſwoꝛn. Roll Iuſtice ſaid, that the Conti?-— 
nuances in Jnferiour Courts ought to ſhew the manner of the Continuan - Onαν unc. 
ces, and it ought not to be exꝑꝛ eſſed generally. And it is not ſaid tunc ma» 
jori, which would have made it mo2e incertain. I doubt the Venire facias is Tryal. 
diſcontinued, and then there is no Tryal; therefore it is good to adviſe, 


Pragnell againſt Goff: 


24 Car. Binc · Reg. 
(17) 
Off bzings an Action upon an Aſſumpſit againſt Pragnell , and bath a t-:+ upon 

6 and a Judgement againſt him. The Defendant bzings a Writ 2 !udg.menc 
of Erroz to reverſe this Judgement. The Caſe was this, Pragnell did af. in an Aion 
ſume and pꝛomiſe unto Goff, that in conſideration that Goff would maty 2" * | 
the Daughter of Pragnell, that he would be bound to give over his Shop un · 7 Jar =, 
to him, and not aſe his Trade in Baſingſtoke , and would lend unto him fifty 
pound, and fo; not perfo2ming this pzomiſe he had his Judgement, The 

Erro2 aſsigned was, that there is a bꝛeach laid of all the pzomiſe, which con- phie 
ſiſts of divers parts, and one part of it is againſt Law, namely, the Pz0- ö 
miſe to be bound not to uſe his Trave, and pet dam mages are given entire- 

Jy fo2 all, which is not good. Wild on Councel on the other ſide ſaid, that in 

2 H. 5. urged is no Judgement given. and in our Caſe it is not that he ſhall 

be bound not to uſe his Trade generally, but only in the Town of Baſingſtoke, 

and he may uſe it any where elſe, and therefo2e it is not againſt Law. Roll 
Juſtice, If the wo2ds be general, that he ſhall not uſe his Trade in ſuch a place 
without any conſideration, this is ill: but it is otherwiſe if there be a conſide- 

ration,fo2 a man may ſell Ws Liberty 4 P2tvilege foz a Conſideration,and ft 

ſhall bind him. The rule was to ſhew cauſe Saturday: next why lIudgement 

ſhould not be affirmed, This was afterwards moved 4 objected, that part of ;, awmages. 
the Aſlumpſit was to turn over the Defandants Trade, and dammages gi- 

ven fo; that which is impoſstble, Roll [uftice ſatd, if dammages entire be gt- 

ven foz ſome things with others wherof ſome are impoſsible,the dammages 

hall be deemed to be given fo2 thoſe that are poſsible,and void to the reft, 

The Indgement was affirmed. - N A. 57; 2 2. 


Pecling againſt Ken, 


Trin. 24 Car. Banc, Reg. 
8) 

Paſc, 24 Car. ror, 89. = rg 
a Replication ; 

Beling bzought an Adion of Debt upon an Obligation to ſtand to an A. 0 Deb | 
ward againſt Ken, The Defendant pleads Nullum Arbitrium. The ne 
Plaintiff replies and ſets fozth the Award in bee verba, and _ . Kind o an - 

3 ward, 
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Award. 


„ 1914 
N 12 . 


Averment, 
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the Caſe. 


ludgement in 
an action upon 
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beach, The D:fendant demurs to the Replication, and the Plaintiff ſopns 
in the Demurrer, The cauſes aſsigned foz the Demurer were, . To the 
Award it ſelf, which is that whereas it appears that there was ſix pound and 
a ſhilling due by the Plaintiff unto the Defendant ; the Arbitrato2s had a- 
warded, that the Plaintiff ſhould pay unto the Defendant ſix pound in full 
ſatisfaction thereot: which is leſſe than they acknowledge to be due, ſo that 
it cannot be a ſatisfaction, 9 H. 7. f. 11. 46 E. 3 f. 7. zly. The Award is, that 
one of the parties ſhall veliver Dimiſsionem prædictam, whereas it ought 
to be Indenturam dimiſs io nis: fo2 the dimiſston is but the conſent of the par 
ty to the Indenture, and not rhe Andentare it ſelf, Cooks Inſtit. 43 6 zlp. 
They award to deliver dimiſsionem prædictam in the Youſe of a Stranger, 
which ought not to be: fo2 the party muſt commit a treſpaſs to do it,if he can- 
not get leave of the Stranger, which he is not bound to do, 9 H. 7.16.18 Ed. 
3. 23 19 Ed. 4. 41, The wo2ds are, that it ſhall be delivered at the Houſe, 
and in and at arc all one in grammatical conſtruction, Mich. a3 Car. Coleman 
and Painters Caſe, Aly. They award one of the parties ſhall rcleaſe tha 
pears rent to the other, and there was but two years rent due, ſo that it is 
impoſsible to be done. ly. Thep have made their Award upon a thing not 
ſabmitted, viz, that there ſhould be a releaſe of all Actions which might con- 
tern the rent; and laſtly, the party ought to ſhe w he hath perfozmed the A- 
ward on his part, which he hath not not done, 8 H. 6, 18. Brook Arbitre- 
ment, Twiſdenof Councel on the other ſive, to the firſt Exception ſatd , 
it is not to the purpoſe : foz Arbitratozs map award a leſſe ſum than is due, 
in ſatisfaction of it, and though it be ill, yet the Award is good as to ſo 
much, whercof a good beach is aſsigned. To the ſecond he anſwered, that 
the woꝛds dimilsionem prædictam refer to the Indenture pleaded, and ſo that 
is well enough. To the third he ſaid, that the Award is that the Indenture 
ſhall be delivered at the Yoaſe, and it is lawfull fo: him to go to the Houſe, 
though not into the Houſe of a Stranger. To the 4th. he anſwered , that 
the wozds are to be underſtood that the party ſhall not pay the tent, 
and not that he ſhall releaſe it. To the fift he ſaid, that the wozds 
alleged are no part of the Arbitrement. And it the Obligation be re- 
leaſed it is not material, foz the Arbitrement is perfozmed, and the 
woꝛds P2emiſes reſtrain the Arbitrement to the Submiſſion, And to 
the ſixth it is not neceſſary to ſhew how the Arbitrement is perlozmed: 
loʒ it it be not, the other party hath his remedy, Roll Iuſtice ſaid, that in 12 
Jac, it was adjudaed, that if an Arbitrement was fo2 a thing to be done 
in 02 at the Youſe of a Stranger. it was well enough : fo2 it may be inten- 
ded to be done at the Youſe without doing a Treſpaſs, though not in the 
Houſe, except the contrary be ſhewed by the party, In Lynyn and VVilli⸗ 
amſon, Hoof Caſe; and as to the woꝛds dimilsionem prædictam, that is alſs 
well enough: fo2 it hall be intended the Indenture of demiſe. But let us 
have Books and move it again, It was moved again, and another excepti- 
= taken, that the promiſe wat releaſed; Upon which the Court would ad- 

Vite. 


Smith againſt Hobſon. 
Trin. 23 Car. tot. 1078, 
Mich an Inn Beeper in VVarwick bzought an Acton upon the Caſe a- 


gatnſt Hobſon, fo; ſpeaking theſe wozds Collonel Egerton had the French 
pox, 


XUM 


— — 


Trin. 24 Car. 113 
pox, and hath ſet it in the Houſe (meaning the Plaintiffs Houſe ) and Wil- 
liam Smith and his wife (meaning the Plaintiff and his Wife ) have it, 

and all you- The Plaintiff hath a verdi. The Defendant moves in ar- 

reſt of Judgement, and fo2 cauſe ſhews, that the wo2ds are not adionable: 

oz the wozds are, that Collonel Egerton hath fer the French pox in the 

Houſe, which is impoſsible : fo the Houſe could not have the pox, and the 

wo2ds William Smith and his Wife have it, all not be meant that they have 

the pox, but the Houſe, fo2 that isthenext Antecedent to the wozds, to 

which they ſhall refer. And alſo where woꝛds are ſpoken doubtfully whe» 

ther they be ſpoken true oz falſe, they ſhall be taken to be true: and it may 

be here the wo2ds are true, and then no Acton lies fo2 ſpeaking of them: 

alſo the Baron and Feme ought to joyn in the Action, if they be actionable, on in A. 
ſoz they are ſpoken to both thetr pzejudice,and the Action is not to be bzought n. # < 
by the Husband alone, as here it is. Alſo in this Caſe the wo2ds being ſpo- , 
ken of a Houſe,the Writ of Enquiry of Dammages muſt be what Dam- 

mages is come to the Houſe, which cannot be. Roll Iuſtice, At an Action be 

bꝛought ſoꝛ wo2 bg, and part of them be adionable, and part ate not, yet an. 

«fon lyes fo; them which are actionable. And in this Caſe the Basband alone 

map bzing the Aaton fo; dammages to himſelf, and he map afterwards 

bzing another Action fo2 the dammages done to his Wife. And he held the 

wo2ds here actionable, and bid the Plaintiff take his Judgement, it cauſe 

were not he wn to the contrary Saturday following. Iudgement was after» 


wards given accordingly, 


Marſhall againſt Porter. 


— — 


E. ill, 23 Car, rot, 769. 


M Arſhall bzings an Action of Treſpaſs Quare vi & armis foz taking a- —_ 
wap bis Cattel. The Defendant pleads non Cul, as to the vi & ar- 2 ſpecial plea 
mis, and as to the taking of the Cattel he pleads, that he bought them in a n T' <(p26. 
Parket-overt, The Plaintiffvemurs to this Plea, and the Defendant joyng — i & 
in the Demurrer. The Exception taken to the Plea was, that the Defen- * 

dant doth not ſhe w what day the Parket was kept, noz whether it were out 

of Lent,accozding to the Patent foz the keeping of the Market. Roll Iuſtic: 

laid, this ought to have been averted in the Plea, and theretoze the lea is „ment 
not good, Therefore let the Plaintiff have his ludgement if cauſe be not y 


ſhewa to the contrary, 


Pitcher againſt Symons; 


Trin. 24 Car, Banc. Reg. 


l. 23 Car. rot, 189. ; 
(21 

——_—_ bzonght an Action upon the Cafe upon an Aſſumpſit in the Com Er:or to ce. 

pleas againſt «Pircher, and hath a ver did, and a Judgement, The De- ver(c a ludge- 
fendant bꝛought a Writ of Erroz here to reverſe the Judgement, The Er- mee 
ro2 alsigned was, that there was no iſſue joyned between the parties to the — 
ſate : toꝛ it is & prædictu: Toſephus ſimjlgex, whereas it ſhould be prædictuꝶ Ihe. 12 
Robertns, Roll Iuſtice cited 9 Eliz, Dyer, and ſatd, it it be prædictus Richard Amendment. A 4 
dus where it ought to be Robertus, it cannot be amended, becauſe the Jſae | 
is altered: foz it is joyned between other parties, and ſo is it in this Caſe, 


But move it again Friday next. Des= 


2 kid KK „ 2 — 


Trin. 24 Car. 


(2) 


VVhether a 


<% 
% 


1309 


Plea was pe- 
remprory, or 
that rhere 
might be a 
Reipondes 
ouſter, 
Peremprory, 
Plca, 

104 407 7 


Deb artuie. 


Difference. 


Pla, 


- 


(23/ 


Demmer up- 


enables of 
Iuſtih cation, 


Commiſſioa. 


Put ve) ours, 


Deacon againſt Foreſt, 
Trin. 24 Car, Banc, Reg. 


— bꝛings an Aa ton in this Court againft Foreſt, The Defendant 
appears in Michaelma: Term. and imparls to Hillary Term, and befo2e 
the day ol Continuance pleads a Plea in abatement; to which the Plain⸗ 
tifvemurs, Y ard of Councel with the Plaintiff ſaid, he concetved the Plea 
was peremptozy to the Defendant , becauſe it comes after an imparlance, 
da Continuance,and ſo comes in lieu of a Perempto2p:foz the Law admits 
but one delap,and therefoze the Defenvant ſhould have pleaded in Chief, and 
not having done tt, bis Plea ſhall be as ff it were a Plea in Chief over. ru- 
led, and cited Long Quint. E. 4. f. 139, 4 Roll Juſtice, Pouclte not the 
Book as it is, here is but a Plea in Abatement, and the Continnance 
makes it not peremptozy, 2 Ed, 4. f. 10% A ſecond Exception was, that the 
Plaintiff hath not demurred upon the Plea , but gleaded to ilue, and here 
is a departure from the general idſue, 34 H. 6, f. 8,9, Roll Iuſtice, The Bok 
is againſt pon, foz upon a Demurrer a Plea dilatoꝛy is not peremptozy : 
but an tue jopned it is. Yard , The delay of the Demurrer makes it 
peremptozg, 22 H. 6. f. 5 Y Roll luſtice, The Book cited is againſt pou, and in 
50 E. 3-f20, There is a difference taken between the delay of the Court, 
and the delay of the party; and here is no delay in the party, fo2 he might 
ha ve been loꝛced by the rules of the Court to haſten the p2zoceevings, and the 
Book of 34 H. 6. is againſt pou, The Plea in Abatement ought not to have 
been received after fmparlance, but if it be received, a Demurrer upon it it 
cannot be helped and if one plead aPlea after {mparlance, which onght not to 
be pleaded, the Plaintiff ray pꝛay the Court to over-rule it: but it he demar 
upon it, he admits that the lea may be;and one may plead aPlea in Bar by 
wap of abatement, & e contra, I herefore let the Defendant plead in Chief, 
if cauſe be age ſhewed on Friday to the contrary. 
AA. oy pl 


2 


Burges againft Dynham- 
Trin. 24 Cor. Banc. Reg. 
Hill. 23 Car, rot. 1191. 


Urpes bzought an Action of Treſpaſs againſt Dynham fo2 taking 24 load 

of Tymber. The Defendant juſtifies, that he took the Tymber as a De» 
puty of a Pur veyour to the King, fo2 the reparations of the Manſion houſes 
of the Bing. To this Plea of Juſtification , the Plaintiff demurs, and fo: 
cauſe ſheucth, that it doth not appear, that the Defendant hath any autho- 
rity by the Common-law, oꝛ by Statute to take this Tymber:fo2 the Com- 
miiston which gives this authozity ought to be renewed every ſix Months, 
and it doth not appear that it was ſo in this Caſe, 2 Inſtitut. f. 545f8 0 E. 4. 
2, 34 ly. Me hath not ſhe wed that the Houſes were in decay whe he took 
the Tymber, and he cannot take it to make a Common ſock, to repatr them 
afterward when they would fall to decap. 3 ly. Purveyours ought to pay 
ready mon fo2 the commodities they take, and he doth not ſhew in our Caſe 
that he paid ready mony fo2 the Tymber, by the Stat. 26 Ed. 3. C. 2.47 Ed. z. 
f. 8. but by 22 d. 3. Tit. Bar, 259, it ſeems to be otherwiſe: but the Caſe 
there differs from this Caſe, foz there it was that a Purvepour may take 
Hozſes to uſe fo; a time, p#hout paying monp : but it was not to alter the 
p2operty, 


UM 


Trin. 24 Car. 11 
p2operty. 4ly- Ye hath not ſhewed that he ende voured to agree with the 5 
Plaintitt fo2 his Timber, as he ought to have done, Hill, > Car. rot. cg. 
Parker and Scurgens caſe, 5ly. The plea is hudled up, and is not pleaded 
particularly and diſtinctly as it ought to be, ſo that the Plaintiff knows not 

how to take an iſſue, 10 H. 7, The rule of Court was to hear the other fide 
Friday next, 


Brereton and Monington. 1» | 


Trin 24 Car, Banc. Reg, 4 
Writ of Erro2 was bꝛought to reverſe a Judgement given in an inte. — to 0 
A riour Court, and the Extoꝛ aſsigned was, that the Plaint was entred ee — ** 
againft Francis, and the pzoceedings were againſt lohn. Roll Iuſtice ſafd, an int lour 
that it was not good, fo2 a Plaint is in the nature of an oziginal wait, and courr, 


therefoze if that be erroneous it cannot be helpedthough it be after a verdig lin. 


And therefore ſhew caule Saturday next why the Indgement ſhould not be nendment. 39 
reverſed, 
Gallop againſt Symſon. 
Trin, 24 Car, Banc, Reg, 
2 


Haſe bzings an Adion of Trover and Converſion againſt Gallop, and Error to re- 
his wife, and a ſtranger, in the Common pleas, and hath a verdic, and a udge- 
a Judgement againlt them. The Defendant bzings a wait of Erroz to vnd con 
reverſe this Judgement, and aſsigns fo2 Erroz that the Plaintift declares cin, 
that the goods fo2 which the Action is b2ought, venerunt ad uſum ipſorum * 
viz, of the Hugband , and his wife, and the firanger, which cannot be, foz Declaration. 
they cannot be ſaid to come to the uſe of a Feme covert. Roll Iuftice, This 
is not good, fo2 he onght not to declare that the goods came to the uſe of the 
Feme, but to the uſe of the Husband only, And therefore —, judici- 
um, except cauſe ſhewn to the contrary Saturday next, 4% j, jd oy 


Wainewright and VVhitly. 


Trin, 24 Car,Banc. Reg, (2b) 
V Yy —_— bꝛought an Action upon the Caſe againſt Whitly, fo2 Arreſt of 

theſe wo2ds ſpoken of him: Thou art a theef, and haſt broke my jadgem ent in 
Cheſt;@ he Plaintiff hath a vervic,The Defendant in arreſt of Judgement —_ _- 
moves that the wozds are not Sig vfs But Roll Toſtice ſaid, notwith- ; 
ffanding my Loꝛzd Hobarts — on, $the wo2ds are actionable, fo2 the +” 
woꝛd and is cumulative, and aggravates the fozmer woꝛds, are not barelp — 
explanatoꝛ p. and the ſubſequent woꝛ ds are violent, and may very well! 
ſtand with the loz mer, / Therefore let the Plaintiff takehis Judgement. 
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Enditment, 


Felony, 
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To quaſh an 
Eno. d ment 
upo the Sta 


rute of perju 


ry, 


* 


Trin. 24 Car. 


——— — . — — — —  _ _———__ 


— — — — — — 


The King and Camell. 


Trin. 24 Car, Banc Reg. 


— Camell endicted at Southwold in Suffolk ſoz Felony and Witch- 
craft was b2onght to the Bar by an habeas corpus, and was here ars 
raigned. Toe pꝛiſoner deſired Walker fo her Councel. Roll luſtice 
asked het fo2 u hat cauſe and matter the did deſire Councell; To which the 
pꝛiſonet making no anſwer, Roll Juſtice viewed the Endiament, and upon 
that alsigned her Walker foz her Conncel , and gave him the next day to 
thew his exceptions againſt the Cndiament at which time Walker de- 
ſired that the Endiament might be read, which was done, and upon the 
reading ol it he took theſe exceptions, 1. To the caption wherein tt is ex- 
p2eſſed, that the Endiament was taken in pena ceſſione, where it ſhould be 
in plena ce ſſi one. To this Roll anſwered, if the wozd pena be left 
*put, the Endiament ts good enough without it, and therefoze paſſes ouſter, 
A ſecond exception was, that the Cnd{cment doth not ſap that the Juſtices 
befoze whom it was taken were juſticiarii ad pacem tenendam in villa prz- 
dicta, and then they might habe no power to find the Endiamentz; but thts 
exception was alſo over-ruled by the Court. A third erception wa s, That 
the Endia ment is too general, foꝛ it only ſayes that the pztſoner practica vit 
diabolicas artes, and doth not expꝛeſſe what, To this Roſl Juſtice anſwe- 
red, that the employing of wicked ſpirits to any intent whatſoever is Felo- 
ny within the Statate , and the intent why they were emploped is well ex 
pꝛeſſed in the Endiament, and ff an Endiament fafl in one part, it map be 
good in another: and therefoze the Envdictment is good, and the p2iſoner 
muſt plead ; Whereupon the p2iſoner pleaded not gufity. Upon this Wal- 
ker moved the Court that this was an old Endiament, and that the p2iſo- 


ner had been twice acquitted upon other Enviaments of the ſame nature, 


and that this was pꝛoſecuted fo: malice, and pꝛaped that the pꝛiſonet might 
be batled, which was granted. And ſhe was bailed by her Husband, and by 
one Zachary Baggs a ſufficient Citizen and Fiſhmonger of London, and two 
others, to appear at the next Aſſiſes to be held for the Connty of Suffolk, 


Trin, 24 Car. Banc. Reg 


i « He Court was moved to quaſh an Endiament exhibited upon the Sta- 

ute of perjurp +t Kingſton upon Thames foz thefe exceptions, 1. It 
is not expꝛeſſed in what County Kingſton is; and aly, the Endia ment doth 
not expꝛeſſe how the party is perjured, foꝛ it ſhews not in what cauſe ft was 


no? that it was in giving any evidence upon oath as a witneſſe in any cauſe, - 


V pon theſe exceptions the Eudictment was quaſhed. Nota 


Butler, 


XUM 


— 
— 


Trin. 24 Car. | 117 


—— — 


Butler againſt Long. 
Trin. 24 Car. Banc. Reg. 


Paſc. 24 Car, rot. 496. 
29/ 

I, Ong bꝛought an Acton of Treſpaſſe againf Butler in the City of Ei. to re- 

and hath a verdict and a Judgement, the Defendant verſc a judge- 
dings a wit of Crro to reverſe this Judgement, and aſsigus o: Erroz, ent given in 
1. That the Declaration doth not ſhew in what Pariſh within the City the G "ie"'®* 
Treſpaſſe was done, as he ought. To this Roll Iuſtice anſwered . That it 
ſhall not be intended that there are moꝛe Pariſhes within the City than one, latention. 
except the contrary be ſhewed. / aly. The Declaration eſt quod cum talis, 
viz. the Defendant, &c. which is not an expꝛeſſe averment, that the Defen: 1.c12ra;og 
dant did the Treſpaſſe ; but it ts ſet ſoꝛth only by way of circumfance that T:cſvate, * 
he did it, which is not good, fo2 he ought to be charged directly with it. Roll 
Juſtice, The ſetting fo2th the Treſpaſſe by a quod cum is not good, tho gh in 
another Action it may be good, Therefore let che Iadgement be reverſed, ex- 
cept cauſe ſhewan to the contrary Saturday next. : 


VValker and Alder: 


Trin. 24 Car. Banc, Regt 
+ 8 : (39/ 


A Lder had a Judgement and an Execution againſt Walker, and theres augiraquerets 3+ 


{ Y upon he was taken, and in cuſtody in the Riags Bench pziſon, Alder tor one taken 
the Plaintiff afterwards conſented that the Defendant Walker ſhould come vice upon 
to him out of ptiſon tothe Moꝛ hoe Tavern, which was out of the Rule, cutien 
without a Rec pet 02 rule of Court, thinking co make ſome agreement with 

him. The Defendant accozdingly went thither, but becanſe no agreement 

could be made The Þlaintiff takes the Defendant again upon the ſame 
Execution, and lapes him again in the Kings Bench, the De⸗ Audira que- 
fendant thereupon dings his audita querela ; And adjudged by the Court — f 

to be well brought foz the Execution was diſcharged by the Pꝛiſonets go- 10 
ing at large, and therefo2e he could not be again taken upon it. 


Reader againſt Palmer. 


Trin. 24 Car. Banc. Reg. * 
4 Fa — 22 
Eader bought an Adion upon the Caſe againſt Palmer, and hath a acren of 
verdict, the Defendant moved in atreſt of Judgement that the Plain - ludgemene in 
tiff altered dis Declaration in the conſideration of the pzomiſe , and in the Aon upon 
pꝛomile it ſelf, after he had pleaded, ſo that thereby the ſame ifſae which is ce for 
tryed, is not that which was jopned. Twiſden of Councell with the Plan- Pi 
tiff ſaid, that the ſane was not altered ſoꝛ the woꝛds altered are not materf- 
al wo2zvs. Wild of Conncell with the Defendant ſald, the iNze was alte. 
red by alteration of the woꝛds, fo2 the Action is bzought upon a ſpecial pꝛo- 
miſe , and not upon a pꝛomiſe in Law, as the altering of the woꝛds have 
made the pzomiſe to be, and therefo2e it is a materſal alteration. Roll 
Juſtice ſafd, it is a material thing that is altered, and it onght not to be a-' 4 
mended ; An Actual pꝛomiſe, and a conſideration continuing, cannot be — nendment. 


23 


* — — — — . Te _ 


— — — — — — 


118 Trin. 24 Car- 
N, hen to be at another time. Hodg and Vaviſors caſe; 14 lac. Barton and 
£ Shurlyes caſe, Mich, 15 Car. And therefore give new rules to plead , and ſo 
proceed qccording tothe courſe to a new tryal, 


5-8 HUB, Og AC + 
VVolverly Serachy againſt 
Trin 24 Car, Banc. Reg. 
(32) V Yer Strachy b2ought an Acton upon the Caſe againſt the De- 
Demurrer fendant, 4 declared, that whereas ſhe was a woman of agood fame, 


. 5 — and honeſt reputation, &c, The Defendant ſpake thete woꝛds of her, viz. 

{ur (candatons ſhe is a common Whore, and I will prove her one, by reaſon whereof ſhe loſt 

words, her credit and reputation, and her mariage. The Defendant pleaded 

Plca. that ſhe was not of an honeſt reputation at the time when he ſpake theſe 
wo2ds of her, as is alleged in the Declaration: The Plaintiff demurs 
gene rolly /to this plea, Judgement was given for the Plaimiff, except 
cauſe ſhould be ſhewed Saturday next to the contrary, Antea 


and the Lord Moone, 

Trin. 24 Car, Banc, Reg. 
(33/ M Y Loꝛd Moone had a Snte commenced againſt him in this Court, 
For a ſupetſe- and thereupon he moves by his Councel upon an affidavit that he was 


deas fora A Pcer ofthe Realm, and a Lo2d of the Parliament, and therefoze ought 
Raa nok to be ſued, and p2ayes fo2 a ſuperſedeas to tap the pzoceedings, Roll 
Superſedeas, Iuſtice, Plead pour p2ivilege, fo2 upon an a ffidavit we will make no rule; 02 
1 Puvilege, elle acquaint · the other party that he is a Peer of the Realm, and it is like 
F - he will lo: beat to p2 oceed thcreupon, But you ought not co trouble the 


Court with ſuch motions as theſe, 
Corniſh againſt Cow ſye. 
Trio, 24 Car, Banc, Reg. 


Trin. 23 Car, rot. 1434. 


34 
Spetisl ver- ' Orniſh bꝛought an Action of Debt againſt Cowſye an Cxecuto?, fo2 ar- 
dict in Debt rerages of rent incurred, part in the life of the Teſlatoꝛ, and part in 


tor rent a the time of the Executoz. The Plaintiff declares upon a leaſe made by 
paint an Ex him to the Teſtatoꝛ by his Indenture made the firſt of May in ſuch a year, 
; &c, The Defendant pleads nil deber, and upon this a ſpeciall verdict was 
ſound to this effect , That the Plaintiff did upon the firſt day of May, make 
the Indenture of leaſe to the Teſtatoꝛ of the lands let, to have and to hold a 
die datus, fo2 and during the term of 7 pears, from our Lady day laſt paſt, 
from hencefo2th fully to be compleat and ended, upon this verdic, the 
queſtion inſiſted upon by the Councell was, whether there be not ſucha va. 
riance between the leaſe, upon which the Plaintiff hath declared, and the 
leaſe found in the verdia, that they ſhall be ſafd to be ſeveral leaſcs, oz whe · 
ther it hal be adjudged one and the ſame leaſe, Twiſden fo2 the De⸗ 
fendant held that there is ſuch a variance between the leaſe in the Declara- 
tion, and the leaſe, found in the verdia, that they cannot be the lame, a 
0 


Vi iance. 


UM 


rr 


begin at a day paſt, doth begin in intercft Pp pyſfent, though not in compu: — for 


-alle. ug 


Raw againſt Ravv. 


Trin. 24 Car, Banc. Reg. 


3 


Aw had a judgement in an Action of Debt bꝛought foz arrerages upon or to re- 

R an accompt in Newcaſtle upon Tyne againſt Raw, the Defendant v«rlc ludge- 
bought a Writ of Erroz to reverſe this Judgement, and aſsigned foz Er- went in Deb: 
r02, 1. In the iſſuing out of the venire, it is not ſaidto be per Ma jorem r= — 
ptædictum villæ prædictæ; but per Majorem generallp. 2ly. It is ſald, ad re — 
co cognoſcendum inſteed of tecognoſcendum. 3 ly. It is ſafd the Jury a ſſidunt Venice, 
damna de prædict. who is not named befoze, foz it is aſſidunt damna ipſius 
Katharinz Carr, whereas the was befoze called Katharine Raw, and ſo da- 
mages are given to no certain perſon , foz they have different names. Roll 
luſtice ſatd, the ſurname Carr is void, and it ſhall be takenas if it had been Damages, 
laid jpſius Katharinz only, and that is good enough, But examine the tranf- 

ſcripe 


— 
— — — — — 


120 Trin. 24 Car. 


ſcript by the Reco2d, whether the wozd be re co cognoſcendum 03 not, fo2 if 
it be ſo, it is not good. 


Lovell againſt Knatchford- 
Trin. 24 Car. Banc. Reg, 


30 Paſc, 24 Car. rot. 348. 


* Natchford had a Judgement in the Common pleas againſt Lovell, The 
verſe a K werenvant bzings a Writ of Extoꝛ to reverſe this Judgement. The 
Iudgement @rroz aſsigned was in the Poſtea, in that it is not laid that the Juſtice of Al. 
for _—_ in fe Aſſoc ĩato ſidi,&c. as it ought to be by the Statute, Roll Iuſtice ſat, the 
— ry Juſtice of Aſsiſe may have a ſpectal Commiſston to go the Circuit alone, 


Wa ies zg and then ft muſt not be ſaid fo, but if itbe per formam Statuti. it ought to be 


aſſociato ſibi, &c. But the Clark of the Aſsiſe may bring in bis notes by which 
be made the Poſtea, and amend it by them: for it is his fault to make the Re: 


Amendment 
torn ſo. 


Trin, 24 Car, Banc. Reg, 


37 
—— " A N Action of Debt was b2onght upon an Obligation to ſtand to an A. 
— A vary, The Plaintiff ſbe wed to the Court, that the Award made was 
continue bis not under hand and ſeal, acco2ding tothe ſubmiſston, andtherefoze he had no 
action. caulſe of Action, and pzayed that he might diſcontinue bis Action, Roll Iuſtice 
Diſcontinu- anſwered, it is in an Award. and J will do nothing in it: but it it were upon a 
ance.) Debt, it might be the Debt remains, though the Award be ill, but Judge- 
ment is not demanded, I will do nothing in it. 


Newton againſt Bales, 


Trin. 24 Car. Banc. Reg. 


| Paſc, 24 Car, rot. 183. or 178. 

60 

8 — had a Judgement againſt Newton, in an Adion upon the Caſe 
verſe 2 1udge- Dupon an Aſſumpſit in the Court at Owſe-bridge in York, The 
ment in an Defendant bzings a Writ of Crroz to reverſe this Judgement, and al- 
Act on on the ſigns theſe Crro2s, 1. It is ſaid, the Defendant was to deliver certain com- 
Caſe. modities ad ratum, taſtead of ſecundum ratum. But to this Rollluſtice ſald, that 
ad ratum t ſecundum ratum are all one in ſignification, ly. There is no time 
ſet foꝛth when the pꝛomiſe was made, fo? it is ſet down in figures, which is 
all one as it it were not ſet down at all. Roll Juſtice, The Reco2d is not ſo, 
thouch the tranſcript be, therefoze that map be amended, zly. There are 
two ſcveral pzomtſes, and they are both alleged. Roll Juſtice, Its well e- 
nough. aly. The Venire is not reto2ned,fo2 it is not tetoꝛned to be in omnibus 


An enamert- 


7 0 —_ " ſervitum & executum. To this the Councel on the other ſide anſwered, it ap- 


- * pears that there is a panell tetoꝛned, and theretoze tt is well enough, though 
thoſe woꝛds be omitted. Roll Juſtice, The panel is not tetoꝛned, noz annex- 
co 


—— — — — — —_— — ſ—3ðʒðBꝓ— — — —— äE»—ä— — 


Trin, 24 Car. 121 


ed acco2ding th: Statute, and therefo2e it is no return in Law. There- 21 far ca (3 
fore let the Iudgement be reverſed tor chis cauſe, except cauſe ſhewed to 
the contrary, 


VVatſon againſt Scotſon. 


rin. 24 Car. Banc. 0 
Trin. 24 anc. Reg (5 
Von a ſute between Scotſon and Watſon in the Court of Admiralty, 7, airconc; 

Scotſon entred into an Obligation to Watſon, Watſon bzings an Attis nue an: ion, 
on of Debt upon this Obligation in this Court againſt Scotſon. Scotſon ap- nd to di- 
pears, and puts in bay! to the Acton, and after moves the Conrt, that Wat · 4 the 
ſon may be-0zdered to pꝛoced in the Admiralty upon this Obligation, in re- 5/4... 
gardthe Bond was given there , and that the bayl here may be diſcharged. be. 
Roll Iuſtice, Iwill not releaſe the bayl : for it is filed, and it is a Record here, and Bl 
it is not unduly done. . 


Aylet againſt Oates. 


Trin. 24 Car, Banc. Reg, 
Paſc. 24 Car. rot, 397. 40 


* 


AJudgement was given in the Common · ple as in an Acton of Aſſault ;:,..,. to te- 

A and Battery againſt thzee. The Defendants bzxings a Writ of Erxroz verſe a judg - 
to reverſe this Judgement, and aſsfoncd oz Crro?, that the Adfon wag ment in AF 
bought agatnſt thꝛee, and that they all appeared by Attozny, and pleaded, Galt and Bar: 
whereas one of them was an Infant within age, and ought to have pleaded ©? &-0, 
by his Guardian, and that Judgement was entirely given againſt them all, 
which muſt be void againſt the Anfant, and ſoft being intfre is votd alſo to 
the two other Defendants. Wild of Councel with the Defendant in the 
Writ of Crroz arqued, that the Judgement may be reverſed in part, viz ludgement · 
as to the Intant, and pet may ſtand good againſt the other Defendants: . 
fo: the Aaton might have ben b2ought againſt them ſeverallp as well as 
jopntly, 35 H. 6. f. 21. 5 Ed. 4. f,7.+ Roll luſtice ſaid, it is ruled contra 
ry, Where a Judgment is reverſed fo2 an etroꝛ in Law ag ainſt ſome of the 
Defenvants, it is reverſed agatinſt all of them: but it ſeems to be otherwiſe 
where it is reverſed fo2 an Crroz in Fa, 35 H. 6. 2. Hales on the other ſive 
moved to reterſe the Judgement wholly; fo2 it is an entire Judgement and prcontinu- 
cannot be reverſed in part only: fo2 all the Defendants are equally con- ance. 
cerned in it, and a diſcontinuance againſt one of them reverſes the Judge⸗ 
ment againſt all of them, and he denyed the Book of 5 Ed. 4.7and cited g 
29 Ed. 3. f. 39% Roll Iufice ſatd, if it be a Judgement at the Common-law, | 
02 a Indgement where coſts arc given by the Statute, it it be reverſed as to 
one. it is reverſed to all. And here is an entire judgement given by the Com- 
mon-lajp,and it cannot be helped. But bring me the Book, Poſtea, 29 el 
MSG ut? Als 74H 0 


Crook 


_ —- -— > —OO——— — — - — — — — 


Trin. 24 Car. 


Crook againſt Samm, 


Trin. 23 Car, Banc, Reg. 


ich. 1 
" Mich, 23 Car, rot. 311 

a — had a Judgement in the Common · pleas upon a Nihil dicit in an E. 
verſe a Iudę- Ojectione firmz, The Defendant bzought a Writ of Erroz toreverſe the 
ment in an E- Jungement, and aſgfaned the general Erroz. The Plaintiſf in the 
ect. firwz. Judgement pꝛaped it might be affirmed, Roll Juſtice demanded of 
bim, it it be a Judgement upon a Nihil dicit howcan it be of this Term - 
Therefoze give notice and move again, But the Judgement is, ideo 
confideratum eſt quod tecuperet. and there wants & defendens capiatur, and 
therefoze the Judgement is erroneous, and how can it then be affirmen- z 
Car. in the Exchequer, Mich, 5 lac, rot. 269. Allens Cale, 17 Car, Stewarc 
and Stewart in the C. B. and though it be a Judgement by default, pet it is 
a Judgement, but being erroneous it cannot be affirmed, Therefore adviſe 
what you will do. 


ludgement. 


Et:or, 


Hobart againſt Boraſton, 
- 5%/ 9 Trin. 24 Car. Banc. Reg. 
fan -= N ver job , 


3 a 13 

4- ] N an Action of Debt bꝛought upon the Statute of 2 Ed, 6, foz not letting 

Arreſt f J rozthof Tithes,aſter a verdict, Jt was moved in arreſt of Judgement, that 

— the Statute was not well recited : fo2 the Parliament began in the firſt year 

the Stat. of 2 of Ed. 6 and was p2orogued,and the Ac was made the 26th ofNovember.and 

Ed. 6, for rot not the fourth, as it is ſet fozth to be. Foz p2oof of this a Copy of the Par- 

ſerrivp forth, ſiament · toll, and an Affidavit to pꝛobe the Copy to be true were read in the 

3 Court, Hales of Countel on the other ſive ſatd, that the Copy was taken out 

us 2 cor the Parliament · Journal · book only and not out of theWrtt fo2 p2orogatt- 

on of the Parliament, as it ought to be. Roll Iuſtice ſafd to the Councel on the 

other ſive, Adviſe you how to anſwer this, and let the ludgement ſtay in the 
mean time. antea. 


Pimley againſt Robinſon, 


Trin. 24 Car, Banc, Reg. 
Paſc, 24 Car, rot. 476, 


55 Obioſon b2ought an Adtion of Treſpaſs againſt Pimpley, fo2 entring 
on ee into his Cloſe, and taking away a Pare and a Bꝛidle, in the County 
vel? 7:57 of York, and had a verdict, anda Judgement againſt the Dcfendant, The 
p:ſ>v: & = Defendant b2ings a Writ of Crroz to reverſe this Judgement, and aſsigns 
ms in Yoik. fog Etro, that the Court was ſaid to be held on Saturday the ninth of No- 

vember, u hereas the Saturday on which the Court was held was not the 9th. 

Errer, dap of November, but the 7th. and ſs there is no Court alleges to be held, fo2 

on the 9th, day there was none held, 1 H. 7. 11 E,4. 107 Roll Juſtice, Jt 
ſhould ſecm they did not look well into the Almanack, it they had, this miſ- 
take tad not been. Let the ludgenient be reverſed , except cauſe be ſhewn 
Monday next, Mogg 


UM 


that this matter ought not to be pleaded in Bar of the Adion, but he ought 


Trin, 24 Car. 122 


Mogg againſt Shute. 
Trin. 24 Car, Banc. Reg. 
Trin. a3 Car, rot. 2097 44 


] ©>gement was given in an Acton of Treſpaſs,anda Writ of erte: — 
thereupon bzought to reverſe this Judgement], and the Erroz aſsigned c T. 
was, that the Venire was returned by one that was not Sheriff at the time pa. 

of the return. To this it was ſaid by the Councel on · the other ſive, that 
this matter ought not to be aſsigned foz Erroz, becauſe it is agaiyſt the Err. 
Recozd : on the other ſide it was inſtiſted upon, that he may aſsign it foz 

Erroz, Roll Juſtice ſafd, it map be aſsigned foz Erro2, but it is a Queſtion 

how it ſhall be tryed; foz it is not upon a Demurrer, and ſo the matter is © 
not befoze us, 11 Car, Smith and Smith. And this cauſe ought not as it is to . ( 41 1 
have been put into the Paper. | ; 


VVorſely againſt V Vorlely. 


Trin. 24 Car, Banc, Reg. 
Paſc. 24 Car. rot, 489. | 45 


Orſely b2zought an Acton of Accompt againſt Worſely. The De. Demurrer 
V kendant ple ads that the Plaintiff ſtands convianed upon the Sta- 1 * 


tate made againſt Recaſancy, and demands Judgement $i actio. The |; Accempe, 
Plaintiff demurs upon the Plea, Wild of Councel with the Plaintiff ſaid, z.,, * * 


to conclude only Judgement if he ſhall be anſwered, The Councel on the 
other ſide deſired time to ſpeak in it. Roll Iaſtice, Shew cauſe Monday next 


why Iudgement ſhall not be given againſt yon 


Trin, 24 Car. Banc+ Reg. 
| 40 
1 — was moved foz the quaſhing of an Endiament upon theSta-.,  . od 
tute of 8 Hen:6/7 againſt fozcible entries, The exception taken againſt n e146. 
it was that the Endiament doth not ſhew in what County the fo2ctble En- ment. 


try was upon which the Endictment was grounded. Roll Iuſtice anſwered, © 


ounty, = 
if it be within a Liberty, it is not neceſſary. Liberty. 


Y 


Trin- 24 Car. Banc. Reg. 


, WH 
HeConrt was moved to quaſh an endictment ofPerjury againſt Stephen g . 470%, 
Burton, The Exceptions taken to the Endiament were thele, i. The En- „RA. 
diament is ſatd to be taken in plenaSeſsione pacis, and it doth not appear to be ment of pei- 
the Quarter @eſsions as by the Statute it ought. aly. It is ſaid,» that the jury. 2 
Detenvant dxit,&c,andvoth not ew where 03 n what Pea he gave des. „ +JSDul Ag 
2 F dencs 


124 Trin. 24 Car. 


vidence wherein the per jury was committed. 3 ly. It doth not ſap, that the 
Defendant gave the evidente corruptive, as it ought to do. ly. The pꝛe⸗ 
judice is not ſafd to be ad grave damnum of any body, and ſo no body being 
p2ejudiced by ft, none ought to be endiced ſoꝛ it. Roll luſtice ſaid, it is not 
enough to ſay the Endiament was taken in pleaa Ceſtione generally, but 
it muſt appear in what Selsions it was. Therefore ſlet cauſe be ſhewn why 
it ſhould not be quaſhed. It was afterwards quaſhed, becanſe it did not 
ſhew, that any of the Juſtices befoze whom it was taken were of the Quo⸗ 
rum, and not lo the other exceptions. 


Howard & 
4s Tr n, 24 Car. Banc. Reg. 
Error in the Judgement was given in an Action of Debt in this Court, The De⸗ 
Exchequer- fendant bzings a Writ of Erro in the Chequer Chamber to reverſe 


wma ay o this Judgement, and removes the Retoꝛd thither, The Plaintitk bzings an 
juigemenc Acton of Debt tn this Court upon the Judgement given here. The Defcn- 
given in Deb: dant pleads in bar of this Acton Nul ciel record, and upon this the Plaintiff 
in this Court, demuts, and the Court after motions and arguments on both ſides, was by 
. the Plaintiffs Councel moved foz Judgement foz him upon the Demurrer. 
But Roll luſtice anſwered, It you will have a Curia adviſare vult. you ſhalt 


lulgement. dave it, tr not, take pour courſe, foz the Reco2dis not here befoze ns; Ther, 
fore we can give no Judgement. 
The King againſt Trigg, 
As Trin. 24 Car. Banc. Reg. 
For quaſhing F He Court was moved to quaſh a Pꝛeſentment againſt Tripp toz not 
an Endict- going befo2e a Juſtice of Peace to take the Oath ot an Headbozow, to 


ment gegen which office he was choſen at a Let. The Cxceptions taken againſt it were, 
2 Heacbor ow. 1. That it doth not appear that any notice was given to him, to go befo2e the 
Juſtice, lp. it appears not that the Juſtice had authozity to adminiſter 
the Dath, For the firſt exception the Preientment was quaſhed, 
ag. s of 98 of U | 


Collins againſt Page. 
Trin. 24 Car. Banc. Reg. 


Mich. 23 Car, ro. 269. 


ap) 

C? 

Euer 39 — Plaint was entredin the Court of Plymouth againſt page fo2 thꝛee- 
ES 18. ſcoze pounds, and a pone taken out againſt his Goods, and upon this a 


vpon Cu- delault, and thereupon another pone iſſued out to attatch the Defendants 
nem in by. Goods; and the Defendant, at thzee other Courts ſucceſsively makes de- 
mouth. fault., and upon the fourth defanlt Judgement was given againſt him; 
Whereupon the Defendant bꝛings aWrit of Erroz in this Court to reverſe 

the Judgement, jand aſsfgns foz Erroz, that here is a Judgement given 

befoze any appearance, which cannot be, but in this Caſe the Goods attatch- 

Ferſcuuc. ed ate only fozfeited fo2 the default made by the Defendants non-appa- 
rance, The Councel on the other ſive deſired time to anſwer the exception. 

Roll 


—  — 


— — — — — 


Trin. 24 Car. 175 


Noll luſtice, The Caſtom upon which this judgement is given is not realo- Cultom, 
nable. Therefore if you gniwer not the exception Tneſdap next, the Iudge- 
ment ſhall be re verſed 


Skete againſt Clay. 


Trin. 24 Car. Banc Reg. 
Paſc. 24 Car. rot. 180, 91 


Lay bzought an Acton of Treſpaſs againſt Skete fo2 taking away his g for to ce. 
goods, and had a verdict and a Judgement in the Common Pleas, verſe a ludge- 
The Defendant bzought a wit of Etroz to reverſe this judgement ; and vent in I ret- 
the Erro:s aſsigned were to the Declaration, becauſe it had not pꝛoper la- _ 
tine wozds to expzeſſe the goods: fo: 1, it is ſaid that the Plaintif took a- 277 4 6 
way decem Velamins, Anglice Coffes , whercas Velamina ſignifies cove-? 
rings generally, 2. Pilum is uſed fo2 Pileum, in Engliſh 2Cap. 3. Decem 
Colores, Anglice Neckbands, 4. Cruralia, Anglice Garters, 5. Ye declares 
de uno inſtrumento, Anglice a Plate, foz a Jack, And 61ly. Pro uno operi- 
mento, Anglice a Rapl. But Roll Iuſtice ſaid, We muſt not be too curt- 
ous to exp: eſſe all things in Latin woꝛds in all Caſes, fo2 ft cannot be done, "I 
and thercfoze a deſcription withan Anglice muſt ſcrve, and ſoit may derg 
there loze let che Plaintif have his ludgement. 


Aylet againſt Oats, 


Trin,24 Car. Banc, Reg, f/ e [44 49 


T eig Caſe was moved again, and npon view of the Book Roll lufice x. 2 
held, that the Judgement was entire, and ought to be reverſed fo: the verſe a judge- 
whole, although it be good in ſome part of it; and he cited Trin, 1 4 Car. Scus went embe, 
damore and Scudamores Caſe , 8 Cir, Gritewel 4 Morefields Caſe, 4 Trin. S in pat, 
11 Car, Elconhead and Deerhams Caſe, and Trin. 7 lac. rot. 566, Bird and was — 
Ormes caſe , and 5. Rep. Specots Caſe, and 13 Car, Dye and atkins Caſe, A7 RY oy, 2894 6 
— 3 theſe 1 the judgement was reverſed, #6, 4 


k. 7+ | 
Sir Charls Coot againſt Plunker. 


7 


Trio, 24 Car. Banc, Reg, 3 


== Court was moved on the part of the Defendant , that the Plaintit T0 be di, 
had declared upon an obligation with a condition, but had not ſet it mg fen 
fo2th in the Declaration, and therefo2e veſired that he may either habe g. 
Oper of it, 02 elſe that the Declaration being imperfect , ſo that he canno WP 
plead, and he being now in pziſon, may otherwiſe be ſet at large. Roll Iu- 

ſtice, We cannot compell the Plaintif to ſet foꝛth the condition of the Ob⸗ 

ligation; but till he doth the Defendant ſhall not be compelled to plead, and o. 

let the Plaintif ſhe w cauſe upon not ice given to him, why the Defendant 

ſhall not goe at large upon Common bail. Jt was moved again, and then 8 

Roll luſtice ſaid, It you arreſt one, and doe not pzoceeed in ther Terms, gl 
he ought to goe out upon Common Bafl, But move it again to morrow. ; 


R 3 1 . Trin. 


non Trin. 24 Car. ORs. 


= — — 
a —k — 
— — — — 


Trio, 24 Car. Banc- Reg. 


N 


To quaſh an TB. rt was moved to quaſh an Endictment upon the Statute of 5 
enditmenr of * Eliz, Againſt perjury. The exceptions taken againſt it, were, 1. The 
per jury. Envictment ſaith , the Dath was taken befoze Baron Atkins and Serjcant 
— Turner, but it dothnot ſay where, viz, whether it were at the @cſsfons, 
02 Aſsizes, ly. It ſaith the Dath was taken Coram juſticiariis Domini 
Regis, but it doth not expzeſs what Juſtices they were. The Endictment 

was quaſhed for the firſt Exception, 


The King againſt Bellingham, 


Trin 24 Car. Banc, Reg. 


51 ag 
For moderati- —— was indicted upon the Statute of 5 Eliz, againſt per jury, and 
on ot a ſine pleaded Not Guilty, and was found Guflty, The Caſe was this, Bel; 
6: ber- lingham had a Pꝛoceſs delibered him out of the Court of Wards to ſerve 
jury, upon one, which he did acco2dingly ; and upon the return thereof he made 
Oath that he ſerved the P2oceſs upon the party the 8th, dap of the Ponth , 
whereas it was tbe ↄth. day but it appeared upon examination of the mat- 
ter, that the Oath was not taken malitfouſly, but only raſhlp ; and upon 
E this the Court was moved to ſet a moderate fine. Roll Iuſtice ſad , be- 

— cauſe it was ſo, therefoze let the fine be but 10 1. 


Gallop againſt Chaſe. 
Trin. 24. Car, Banc, Reg. 


eu 7 1 25 Paſch, 24. Car. rot. 250. 
Fs Bal He Cale of Chaſe and Gallop was again moved, which was this. Chaſe 


verſe a judge- b2ought an action of Trover and Converſton in the Common Pleas a- 
ment i» Tr gainſt Gallop and his wife , and a Stranger; and declares that the Baron 

ver and Con- and Feme and the ſtranger converterunt ad uſum ſuum proprium, The 

* > Platntt! had a Uerdic and a Judgement. The Defendant bzings a Writ 
4 of Crroz to reverſe this Judgement, and aſsigns fo2 Erro2 , that the De- 
claration is not good, ſoꝛ it declares of a Converſon made by the Feme to 

het own uſe. which cannot be, ſhe being a Feme Covert, Roll Iuſtice 

Dectara1ion Tat, The Declaration doth intend , that all the Defendants did convert 
Fame Covert, the goods, which cannot be, fo2 the Feme cannot convert them, and c#- 
Co:veifion, ted Crow and Bakers caſe 1 Caroli 47 H.7:f,3. Therefore let the ludgement 


de reverſed, 


Trin. 24. Car. Banc. Reg. 


77 


Por 2 Cc1ti9- I Ye Court was mo bed ſoꝛ a Certiorari to remove an Oꝛder of Seſsions 

6 8 made ſoꝛ the electing of one to be a Conſtable, that the O ꝛder may be 
'5 tonfirmed here „and te Conſtable compelled to be wozn. Roll Iuſtice 

| an« 


XUN 


UM 


A Judgement was given in the Common Pleas in an ejectione firm Wric ot Ecco: 
00 


N Trin. 24 Car. 127 
anſwered, That by granting it the execution of Juſtice by the Juſtices 

in the Country will be bindꝛed, thereſoze oppeal to the Juſtices of Aſstze, 

fo2 we will not grant a Certiorari. UV pon this a w2it was pzayed out of 

this Court to compell the Conſtable to be ſwoꝛn, which was granted. M.adamus, 


Trin. 24 Car. Banc, Reg 
4 $9/ 


Whether e 


uod cecuperet,z a wit of Enquirp taken out; bat befo2e it was execu- d. 
ted and tetoꝛned the Defendant bought a w2it of Erroz ; and the queſtion 
was whether the wilt of Erroz lay oz no. Turner of Councel with the 
Defendant in the w2it of Crroz argued , that it did not lie, bechuſe the O⸗ 
tiginal wꝛit was not determined when the wꝛit of Erroz was bzouaht, and 
fo the Judgement was not pertea o compleat , and conſequently a w2it 
of Crroz could not be bzought to reverſe it, and that the w2it is not deter - 
mined noꝛ the Judgement perfect, is pzoved , becaaſe the Action being an 
ejectione firmz here is no colts and damages found, noz is there any habere 
facias poſſeſſionem retozned, whtch are the fruits of the juvgement, and 
and de cited 3 4 H. 8. f. 18, 39 H. C Fitz. Error 40. 36 & 37 Eliz. in the 
Common pleas, Year and PeverellsCaſe, 6 Car, Banc. Reg. But Roll Iuſtice 
lald, here is ideo conſideratum eſt quod recuperet, which is a perfect Jadge- 
ment, but it had not been ſo if the Judgement had been quod recuperare Judgemenc, 
debear, andit is in your power whether you will hate a w2it of enquiry 
o2 not, and if the judgement be affirmed here upon the w2it of Erroz Brev. d' en- 
bꝛought you may have a writ of enquiry here in this Court. The Counccl dux. 
thereupon moved fo2 a Certiorari, Roll Iuſtice, Take it but it will doe you no 
good, for the judgement is well. | 


Stent againſt 


Trin. 24 Car. Banc. Reg. (999 
Tent bzonght an Action upon the caſe foz ſpzaking theſe ſcandalous arreſt oc 
wozds of him, Thou art a pick pocket Rogue and haſt picked chy ma- Judgement in 

ſters pocket and his Money- box, and 1 will prove ir. The Plaintif had a en for 

Uerdict, The Defendant moved in arrcft of judgement that the wozvs _ _— 

are not actionable, fo2 that they are to general and uncertain, The ludge= 

ment was arreſted till the Plaintif ſhould move, : 


Trin. 24, Car. Banc, Reg. 


(00/ 
| Certiorari was granted ont of this Court to remove certain endic- For a cg 
ments of fozcible entries, whereas in truth there were no Endid⸗ co a 
ments of fo2cible entry found againſt the party; upon this a Superſedeas 
was p2aped to ſuperſede the Certiorari, Roll luſtice, This Certiorari was 
cotten by way of pervention (02 what might be done 2 but take a Proceden: *19: donde, 
doto the Juſlices to proceed notwithſtanding the. Certiorari, 


Trin, 


128 Trin. 24 Car. 


Trin, 24. Car, Banc. Reg- 


Ct 

For the De- Scire facias was taken ont to revive a judgement, and to have exe 
tendant to cution: The Defendant appears and fmparls, and atter impatlance 
plead in chief pleads in abatement of the Scire facias, that the Plaintif had taken 


7-cr impar- out a fozmer Scire facias fo2 the ſame cauſe, which is pet depending. It 
_—_ was moved fo2 the Plaintit, that the Defendant onght not to plead this 
a plea fn abatement after imparlance, but that he onght to plead in chiet. 
Roll Juſtice, Let him plead ſuch a plea as he will abide by within a week, or 

elſe let che Plaint if rake his judgement, | 


Trin. 24 Car. Banc, Reg. 


02 

For a Stew. Copyholder being ſued in this Court fo2 certain lands, moved, that 

a4 , of aCourt the Steward ol his Lo2ds Court, to whom he was a Coppholver , 

= Col. Might be o2dered to bꝛing in the Court-Rolls into this Court, that by them 

Rolls, he may be the better enabled to defend his title to the lands. But Roll Jus 
ſtice ſaid, He canuot be ordered to doe it by this Court, therefore we will 


make no rule in it, 


Trin. 24 Car, Banc. Reg. 


— 


= , Acton of Debt was bꝛought fo: Rent in the Common Pleas, where 


verſe a julge-Y the Plaintit had a Uerdid and a judgement, and a Writ of Crroz was 
ment inthe b20ught in this Court to reverſe this Judgement: The Crro2s alsigned 
Common were, 1. There is an Indenture recited to be between the Plaintif and 
4 ia e lohn Barber, whereas it ſhould have been Iohn Barker. Roll Iuſtice anſwe⸗ 

men red, It map be that he is known by the one name, and the other, and then 
it is well enough. A ſecond Exception was, It is ſaid per indenturam ſig- 
natam, and doth not ſap deliberatam, and then it is no deed it it be not deli. 
vered, To this Roll Iuſtice anſwered , Jf he ſay per factum ſuum, it is well 


Dec. enough, notwithſtanding, fo2 that tmplies it to be a perfect deed, // zly. He 
declares fo2 Rent of Youſes in kent ſtreer, and doth not ſhew in what Pa- 
riſh Kent ſtreet fs. Adjourned. 

Trin, 24 Car- Banc- Reg. 
64 


Foz a Habezs 1 He Court was moved fo2 a habeas corpus foz a P3ſſoner in the Kings 
0 2 2 Bench P2iſon, that he might be a witneſſe in a cauſe to be tryed at the 
eme _ Aſstſes in — —— But Roll Juſtice anſwered, we will grant no 

158 abeas corpus, fo2 this is but a trick of the party himſelf to gain his Libert 
1 (oy. dg that he map go a hawking and hunting this long vacation. But I have — 
it granted for one to be a witneſſe at a trial at Yield Hall; but at the charges, 

and peril of the Party, for whom he was to be a witneſſe, if he eſcape, 27 
Mich. 
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Mich. 24 Car: Banc- Reg. 


2 

Ver a motion loꝛ a habeas Corpus foz one in Execution upon a . habeas 

tence given againſt dim in the Court of the Admiralty, Jt was ſaid by corpus for one 
Roll luſtice, That it one be ſued in the Admiraltp to a ſentence , and ——ů 
Execution upon tt, and be bought hither by a babes if upon the re- (ence in che 
tozn it doth not appear that the Admiralty not of the cauſe, Admiralty. 
but it appears only that thep had pzoceeded to a ſentence againft the rules of 
their own-Court, This Court will not deliver the out of Ere. Ppeal. 
cution, lo he ought to have made his appeal, befoze he was taken in Cxe- 
cution, And ſo is it touching the proceedings in other Courts of equity. 


Cage. 
Mich. 24 Car, Banc. Reg. 
2 
Cage was in Cxecution in the Kings Bench upon a Judgement had To vacne * 


fo2 a hund ed pound, The Plaintiffs fraud t isa on 
, Th Attoꝛney by arisfa 


that 
ght be vacated. Roll Iuſtice anſwered, The Attoznep ought to ö f 
be committed fo2 acknowledging the ſecond Judgement without Warrant. mmitment. 
Bat here are two frauds, one of each ſide, ſo that there is fraud againft 
frand , and ſo the paxtpes are left to their temedpes one againſt the other , 
but both the Attozneps ſhall be committed foz thetr falſe pzacite, And we 
will examine the whole truth of the matter Saturday next. 


againſt Loveday. 
Mich. 24 Car. Banc. Reg. p 


I He Court was moved upon an affidavit that one of the Autos that gave Pong new 
the verdic againſt the Plaintiff had a ſuts in law depending at that time . f. Ce 
with the Plaintiff , and therefo2e that the tryal was not indifferent, and aufg a luer 
therefoze tt was pꝛaped there might be a new tryall. But the Court ſaid, -o« incite, 

ie could not de, and asked the-party why he did not challenge the Juroz ent. 
toꝛ this canſe at the tryal, for want of which he had now loſt that avant 


tage 


Stradling and his wife againſt Boreman. 


Mich. 24 Car. "anc, Rep, + 2 
SC of 9 


* 
C Tradling and his wife brought an Acton of Treſpaſſe of Aſſault and bat. | 
a4 terp, and taking of a ho2ſe,againft Boreman,and the Plaintiffs declare ad judgement in 
damnum ipſorum, and have a verdic ; the Defendant moved in arreſt of % n Jg 
Judgement, and ſhewed foz cauſe that 1 Baron and Feme cannot joyn — 


Vs 


130 Mich · 24 Car. 5 


this Acton, but onght to bꝛing ſeverall Actions, foz the wong done to eac 
was ſeverall, The Iudgement was thereupou ſtayed till the Plaintiff ſhould 
move, 


Mich: 24 Car. Banc- Reg. 
1 7 
: 2 ') Ya-wb 
Aion upon the Caſe was bought fo2 ſpeaking theſe woꝛds, He is 
Arreſt of gon and dares not ſhew himſelf for Debt, and he is a Banckrupt, for 


Juopement in ought that I know; the Plaintiff had a verdic, the Defendant moves in at. 
the Caſe "geſt of Judgement that the woꝛds are not actionable, becauſe they are gene- 


. 23 ral, and uncertain. But the Court held that all the ords taken together 


are actionable, but ſtayed the Indgement for a week. 442/492 /42 44 44 


Mich. 24 Car, Banc. Reg, 


— 


& 


lurors move Y UIro2s who appeared foz a tryal at the Bar which fel off foz want ofa 
tor their char. I full Jury, p2ayed the Court they might have their charges, becauſe they 
= came a great wap, and had attended long in town, The Court anſwered 
them, that it was their neighbours fanlt, who did not appear, that the tryal 
went not on, foz both the partyes are readp , and if the cauſe had been try- 
ed. pou ſhould habs had all pour charges. But now we can order nothing. 


Mich. 24 Car. Banc. Reg. 


[OPS * V Pon a Retoꝛn ofa certiorari to remove an oꝛder of Seſslons made a- 


— gainſt a Partſh fo2 not repairing of a high wap, Hales of Conncel 
fine of Seſſi- f02 the Pariſh took this exception, viz, That the fine was ſet upon the Pa- 
ons. riſh without any pꝛoteſſe iſſued out againſt the Pariſh,only upon a certificate 
of one of the Juſtices of the peace made upon his own view that the wap 
was not repatred, and ſo the Pariſh was condemned befoze they were 
heard. Totbis the Court anſwered, That a Juſtice of Peace may make 
Certihcare, A certificate upon his own view, of the want of reparations of a Highway, 


2, a4(3 144" bythe Statute, Mherefoze bing a certificate that the way is repatred, 


elſe we will do nothing, loꝛ we muſt not be too haſty to overth2ow ſuch p2e- 

ſentments which ſo much concern the publique good. And in this caſe if there 
Conviction. be a conviction in law, and the fine levyed, we cannot help it, and now you 
Travers, cannot traverſe, for it is too late, 


Sir Anthony Aſhley Cooper againſt St. Iohn. 


A Mich, 24 Car. Banc, Reg, 
Arreſt of Ir Anthony Aſhley Cooper bzought an Acton of Treſpaſſe upon the Caſe 
jadgen ent in Olo falſe impꝛiſonment of him againſt St. John, and hath a vberdid anainft 


an action on him; the Defendant mo ves in arreſt of Judgement, and takes this Cxcep- 
the caſe, tion 


* 


XUM 


— — — — — 


131 


Mich. 24 Car. 
tion to the Declaration that it wanted vi et armis which ought to have been, 
becauſe this is not a meer Acton upon ihe Caſe ; but in its nature it is an 
Action of Treſpaſſe, and therefoze he ought to have been declared in with vi 
et armis. Roll Juſtice anſ wered, what ſap pou to the Caſe, quare fregit ſu- Declaration. 
um mill-dam, which hath been adjudged good without vi er armis as, well ag 
with vi er armi: and in one caſe it ſhall be ſaid to be an Action of Treſpaſſe, 
viz. with the vi er armis , and in the other an Action upon the Caſe , viz, 
without the vi et armis ; and Bacon luſtice cited the 9. rep? The Earl of 
Shrewsburyes Caſe. Roll Iuſtice, It is a plain Acton upon the Caſe, as it 
may appear by reading of the Recozd, foz it is with an et quod cum. Bacon 
Jaſtice laid, one cannot habe an Acton of Treſpaſſe fo2 the bzeaking of ano« 7,.,, .. 
ther mans fence ; — — he + — by —— ol it, hemay have — 2 

ale againit the party t oke it. 
a gainſt the party that bꝛoke it 
Ayre agaiaſt Sils. 


Mich. 24 Car, Banc: Reg. 9 
Yre bzought an Action upon the Caſe againſt Sils, upon a pꝛomiſe to \rreft of 
pay certain arrerages of rent appearing due unto dim upon an accompt ludecment in 

made between him and the Defendant : The Plaintiff had a verdickt. Che n on up- 

Defendant moves in Arreſt of Judgement, and foz canſe ſhews, that an ge? r. 

Action upon the Caſe doth not ly upon a pꝛomiſe to pay rent appearing due C 

upon accompt, foz the rent was due by a reall contract , and upon that tbe 

Plaintiff had remedy without the pꝛomiſe. To this the Court fafd , that 

this Action doth not ly foz rent alone due upon a real contra, bat fo the 

rent with other things it doth lye, yet let the ladgement be ſtayed , fo2 there 

is here no new conſideration appearing to ground this pꝛomiſe apon but only 

the old conſideration of Law foz the papment of the rent, and upon that an 

Action of the Caſe doth not ly, fo? it is in the realty, 


Tomkins againſt Jourden, 
Mich, 24 Car. Banc, Reg» 
Trin. 24 Car, rot. 96. (/0/ 


A Writ of Ettoꝛ was bought to reverſe a Judgment given in an inferi. Ecror to re- 
our Court, 4 theſe Errozs we are aſsigned.i. It is ſaid in the fifle of the — — a Judge» 

Court that the Court was held per conſuetudinem ec literas patences, which is n — 2 

not good,fo2 the Conrt cannot be held by both, Roll Iuſtice, This is not good, cour 2 

alp · Againſt the wait of Erroz it is objeded by the other ſive, that the wait of nt — — 

Erro is direded to one, and is teto ned by another, foz the certiorari was to 7. 

certyfie a Judgement given befoze the Pafoz, Aldermen, and Recozder, 

and the Judgement certifyed, is a Judgement given befoze the Patoz and 

the Aldermen, and the Recoꝛder is left out, ſo that the Reco2d is not re- 

moved, and then the Judgement cannot be affirmed, Roll Juſtice ſafd, the 

pleading is confuſed , and Bacon Iuſtice ſald, pou have changed the tile of 

the co2pozatfon by your pleading; It a Court be held by Cuſtom,and after a Cuſtom, 

patent be purchaſed to hold it, and they hold it by the patent, the Cuſtom is 

gone; but bring us a Copy of the certificate of the ſtile of the Court, and 


in the mean time we will adviſe. - 
-F | Picks 


«d 


Der urrer 
upon a plea 
in an ation 
of co venayir, 
( & 


Plea, 


Mich. 24 Car. 


Pickering again ſt Barkley, 


Mich. 24 Car. Banc. Reg. 
Paſc. 24 Car. rot. 154. 


mg bzought an Aafen of Cotenant upen a deedef Covenants of 
Cl arter-party, whereby ft was Coteranted that the Defendant in con- 
ſideration of a tettain ſum of mony agrecd to be paid to the Defendant, foz 
fratoht of a Ship, ſhould make ſuch a roc ęe, and bear all loſſes and damage 
which ſhould belall the Ship, oꝛ Perchandiſes in her, excepting o nlp perills 
of the Sea, and declares that the Defendant had not perfozmed his agree · 
ment, and fo2 this he b2ings his Action, The Defendant pleads, that in 
the moking of his ropage upon the Sea, the Ship v as taken per quoſdam ig: 
notos homines bellicoſos, whereby he vas hind2ed in making of the voyage 
acco2ding to tis agrecment; to this plea tte Plaintiff demurs./ The quei i. 
on was in regard that in the Charter party pcrills ot the S eas were except- 
ed, whether the taking of the Ship by theſe, unknown men of War ſhould be 
accompted a perill of the Sea, oz not acco2ding to the meaning of Per- 
chants, Twiſden of Councel uith the Plaintiff held it ſhould not and ſo 
the plea was not good, and that thereſoze the Plaintiff gught to have Judg⸗ 
ment, and ſaid, this was not a danger of the Sca , but a danger upon the 
Sea. 2ly. Me ſafd, the party (it map be) might have pꝛevented it by tf- 
gilancp, oz by making reſiſtance, and ſo it map be it was his own fault the 
Ship was taken, zly. The men of Warr that took the Ship were per. 
adrenture Cnoliſh men, and then the Delendant is not to be excuſed, foz 
he map have his remedy fo2 what he is damnified,aoainft them, and cited 
33 H. 6. f. 17 and pꝛaped Judgement foz the Plaintiff. Hales of Coun- 
cel with the Defendant held, that to be taken and robbed by Pirates is a 
danger of the Sea, even as tempeſtuous winds, and Shelfs, and Rocks are, 
And 21lp. To that it is ſafd. the pirates msp be Engliſh men, we are not able 
to ſap of what Nation they were, and therefoze our plea is good in that 
point alſo, aud pꝛaped Judgement fo2 the Defendant, Roll Juſtice ſafd , 
it was not well pleaded to ſap per homines ignotos, Bacon Juſtice ſaid, The 
Defendant doth not ſhew that he and his Ship wascarryed per locos incog- 
nitos, as he ſhould hate ſhewn ; but Roll Ivſtice anſwered, that it map be 
the Ship is ret kc pt upon the Sca,but J ſuppoſe that Pirates are perils of 
the Sea, and to this ynrpoſe a certificate of Perchants was read in Court, 
that they were ſo cficemed amonof Ferchants, Vet the Court deſircd to 
have Granly the Paſter of the Trinity houſe, and other ſufficient Perchants 
to be b2onght into the Court to ſatiefie the Court viva voce Friday nt it fol- 
lowing. Judgement was given this Term nil capiat per billam, becauſe che 
taking by Pirates are accompred perils of the Seas, 


Wood 
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Wood againſt Clemence. 


Mich. 24 Car, Banc, Reg. 
Hill, 2 2 Car. rot. 804» 


V Ood bꝛouglt an Aaton of Debt upon an Obligation to ſtand to 

an au ard, againſt Clewence. The Defendant pleaded that the 
Arbitratozs made no award : The Plaintit replies that the Umpire made 
an award, and ſets/t fozth at large, The Defendant demurs, and foz 
cauſe ſhews that it appears by the pleading that the Umpire was choſen be- 
foze hc ought to be; fo2it appears not that the Arbitratozs could not agree 
in making the award, oz that they had any power to make an Umpire. 
aly. The Award is made fo2 ſatisfaction to the Owners and Mariners of 
the Ship, concerning which the ſubmiſsfon was made, and one of them is 
the Plaintit in this Action, and they canrot arbitrate that the monfes which 
concern one ſhall be pafd to another , and ſo all the award is naught, Alſo 
here isnothing arbitrated concerning Iohn A Ron the Paſter of the Ship, 
v ho is one of the parties within the ſubmiſsion. Roll luſtice, As to the 
firſt Exception it is not a material one, as J conceive. But give a note of your 


{z 


Demurrer 

upon an - 

war d pleade d. 

„er 
4 


Award. 


exceptions to the Councel of the other ſide, and bring us Books, Poſtea. 5 — er 
Ve 64 


Frere and others againſt 


Mich. 24 Car, Ba nc. Reg. 


13 


A Aaton ot Debt was bzought fo2 1500 l. upon a deed of Charter. party. en t 
The Plaintit had a verdi. The Defendant moved in a rreſt ot judge. ju4gement in 
ment, and offers [02 cauſe, that the Declaration was inſulfictent, foz it debt. 


appears not by it that the Defendant is indebted to the Plaintif, and then 
there is no cauſe of Action ; foz the Declaration only ſays, that he is indeb- 
ted, as it appcars, but ſhews not how, Roll Iuſtice ſafd, it fs by indenture, 


and well enough, Dyer 2, 3 Phil, and Mar. f. 148. Plowden 1217122. Deb. 
Buckleys caſe 145. Browoving and Beeſtons caſe 21 E. 4. f. 285, he ſaid, either C nt. 


an acton of debt, oz an acfon of Covenant lies here » (02 it is upon a 
Charter-party. Here is not indeed a perfec allegation, pst it is well e⸗ 
nough, foz it hath bee n uſually thus pleaded, Spgak-to it again Wedneſday 


next, 
Diſon agaffif Me, 


Mich, 24 Car. Banc» Reg, 
| 1 * 
on bzought an action of Aſſault and Batter and taking of his goods. g , 
againſt Bartue, and had a Uervict; the Defendant move arreſt of, ;..nent in 
Judgement , and ſhewed fo2 cauſe that the Declaration was Aſſault and 


it is with a quod cum, &c, which in an adion of treſpaſs, vi 
goodʒ ſoʒ it is not a direc affirmative.that the Defenda 


bat it is only an fmplicatfon that he did it, but as it is itAnft 
good it the aaton had been an action of Zreſpaſſe uponhe Me. The Iudge- 
ment was ſtayed till che Plaintit ſhould move. ; 

83 Mich, 


Barter y« 


—— — — — -- 
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1 Trin. 24 Car. 


Mich- 24 Car. Banc, Reg. 


( 
Demurrer up- , 
ou an Award A N Adton of Debt was bought upon an Obligation to tand to an A. 
pleaded. ward. The Defendant pleaded nullum arbitrium. The Plainti# re- 


plies, and ſets ſoꝛth the Award, and aſsigns a bzeach ; The Defendant de⸗ 
murs; The Plaintiff after demurrer moves the Court, that he might vic. 
5 continue his Aion. But the Court ſaid, that after a demutter upon an Ar⸗ 
D\ſcontinu- httratton, it is not uſual to diſcontinue the Aaton. But let nil capiat per bil- 
188 lam be entred, if cauſe be not ſhewed to the contrary, 


Mich. 24 (ar. Banc. Reg. 


16 
1 — by N Action of Debt was b2onght by Baron and Feme upon an Obliga- 
Baron and A tion made tothe Feme dum ola fuit, and the Declaration lis ad dam« 


Fcme. num ipſorum; The Plaintiffs had a verdfa; The Defendant moves in arreſt 
4 of Judgement, and fo2 cauſe ſhews, that the Declaration ſhould not be ad 
D-2-3-:0,, damnum ipſorum, but only ad damnnm of the Husband only. Bat the Court 
<cr2ti0”. held that the Declaration was well enongh, and ſafd, it is the uſual way of 
declaring in ſuch Actions and the mony due upon the Obligation not being 
paid to the eme whileſt ſhe was ſole, it was dammage to her;and now be- 
ing Covert it is a dammage to the Baron alſo, and ſo it is ad damnum ipſo- 

rum 16 E. 4, Therefore let the Plaintiff take his Judgement. 


Quatermans Caſe. 


17 Mich. 24 Car, Banc, Reg. 

Artiert uſe of I N the Caſe of one Quaterman, Roll Iuſtice ſafo, that out of indulgence 
pad c alte- I tothe Bayl, it hath been the uſe of later times, that it the Bayl do bztng 
led. in the pꝛincipal befo2e the retoꝛn of the ſecond Scire facias, which was taken 
out againſt the Bapyl , thereapon to diſcharge the Bayl: but antiently ft 


Diſciarge, 
FI was not ſo, but it was then counted too late to bzing him in. 
Hill and Harris 
18 Micſt. 24 Car, Banc. Reg. 


Arreſt ot A N Aion of Debt was bꝛought againſt divers Executoꝛs. The Defen- 
Judg« ment in dants ple d fully admintſtred, and upon this an Jne was joyned, and 
De — a: verdict found fo2 the Plaintiff, The Defendants moved in arreſt of 
Exccucors, Judgemeut, that there is contrariety between the iſſue joyned, and the 

| verdict found: fo2 the Acton is entire againſt all the Crecuto2s, and they 
had all pleaded fully adminfffred , and upon this the iſſue was fopned, and 

. the verdia finds that ſome of the Executoꝛs had fully admfniſtred, and that 

* others of them had Goods in their hands, whereas the verdid ſhould have 

been that they had not fully adminiſtred. The ludgement was ſtayed till the 


Plaintiff ſhould move. 
Mich, 
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Mich. 24 Car. Banc, Reg. 
( 

Von a rule of Court to ſhew caute why reſtitution ſhould not be grant- xo ae 
ed upon an Endiament of fozctble entry, exception was taken to the En- upon an co- 

diament, that it did not ſap, that the party entred illicite & manu forti, as the dictment of 

wozds of the Statute direc, and it was ſaid, that in a fozcible entry there {yrcivls cnery. 

ought to be an entry, expulſion, anddeteyner. Roll Tuſtice.ſatd, that there 

ought to be manu forti in the Endictment, .acco2ding to the Statute, to di- Eaditment, 

exinguiſh this kind of Entry from an oꝛdinaty Treſpaſs by entring into ano. 

thers Land, which is not ſo violent as a fozceable entry is ſuppoſed to be. 

But let us ſee the Copy of the Eadictment. 


Gibbs againſt Dunn. 


Mich, 24 Car, Banc. Reg, ) 
(20 
wöbs bzought an Action upon the Caſe againſt Dann, fo2 theſe ſeveral Arreſt of 


wo} dg ſpoken of dim by the Defendants Wife at ſeveral times, VIZ, judgement in 


thou art a chief for ſſ my corn out of my Barn, and at another time fo; an ion up- 
ſaying thou art a thief. hath a verdia; Che Defendant mo- „ *b< Calc 
ved in arreſt of Judgement, that entire dammages were given log both the "© 


being a Feme Covert conld have no Cozn of her own , —— — 
Husbands Con, and ſo there could be no ſtealing of ber Con. But lutendment. 
the Court anſwered, that in common intendment the Cozn is hers and 

her Husbands Con, though tn legal conſtruaton it be not ſo, and the can. 

dal is great, although ft appear that the wozds were ſpoken by a Feme co: 

vert. Therefore let the Plaintiff take his ludgement, except cauſe be ſhewn to 

the contrary. Judgement was given the ſame Term, becauſe the laſt woꝛds 

were held to be actumulative. 


Mich. 24 Car. Banc, Reg. 
(20) 


'T He Clark ofthe Errozs in the Common-pleas attended here upon a rule 

of this Court, Wherenupon one of the Clarks of the Court gave notice b ought 
it to the Court, and pꝛayed he might be heard. Bur the Court anſwered, 75+ to move 
that Councel ought to move it, and not be, the Court. 


The King againſt DoRor Trigg, 


; : 2 
[} <7 was moved foz Dodoꝛ debe eftreate the Fine into the Ex · 4 if 
c er which was ſet upon bim by Court upon his conviaion UPON ee of 
an infomation pzeferred againſt him upon the Statute fo: pzacifing Phy- a Fiuc, 
ſick in Loadoo , without a licence from the College of Phyſicians, Hales of 
Councel with the College of Phyſicians moves it map not be eſtreated, foz 
it is not neceſſary, and here the Judgement is not only fo2 the King : but 


it is tam pro rege,quam pro, &c. and ſo part of the j Fine doth belong to the p. 
Sub» Eftrear 


XUM 


— 


II 


Arreſt of 

Judgment in 

Trover and 
„Conve: her, 


T tag coals 


Declaration. 


Mich. 24 Car. 
Subject, and foz that part the Pzoſecutoz may have apzivy Seal here to 
recover it: but if it be eſtreated into the Exchequet he cannot there have ic, 
and ſo he ſhall loſe his reward, and therefoze he deſired the Fine might be 
reſpited. Bur the Court anſwered, we cannot reſpite the Kings part, nor the 


other part: for there js an execution out for the whole Fine which cannot be 
+ 00% — 


ſtayed. of e. 329 jt 
Heyford againſt Robſon, 
Mich, 24 Car, Banc, Reg, 


H Eyford bzought an Action of Trover and Converſion againſt Hobſon 
in the Common-pleas foz taking away and converting of divers of his 
Goods and Chattels particularly named, and had a verdid. The Defen- 
dant moved in arreſt of Judgement, that the Declaration was fncertain,foz 
amongſt other things the Plaintiff in his Declaration declares foz the ta- 
king de duobus caſtoribus, Anglice Hats, whereas caſtor is not a pzoper wozd 
foz a Hat, 2ly, de uno ſervitio argenteo, Anglice one ſilver Salt, and 
there is no ſuch wozd oz a Salt, but there is another pꝛoper Latin woꝛd 
loz it, viz. ſalinarium. 3ly. De duobus —— 4 two ſilver Diſhes, 
which is no wo2d foz a Diſh , much leſs a ſilver Roll Iuſtice ſafv, one 
map deſcribe a thing fn a Declaration, ff there be not a pꝛopet woꝛd to ex- 
pꝛels it, and it it be ſo deſcribed that the Jury may know whats meant by 
it, it is well enough, But let the Indgement h here be ſtayed , for we will 


adviſe. 194 JA 12 
Wood againſt Clemence- 


/ T _ go⸗ 133 f 12 Mich, 24 Car, Banc, Reg. 


24 


Exceptions to 
211 2s 21d. 


ludgemenr, 
Submiſeion. 


29 


To au: ſh an 


endiftment f f 


forcible 61. 


His Caſe foꝛmerlp ( viz. this Term) moved and ſpoken to touching the 

validity of an Award made touching the fraight of a @hip, was again 
moved, and Exceptions taken to the Award. 1. That the award is repug- 
nant in it ſelf. And alp. It is not final, and ſo not good. The Court an- 
ſwered, ff the Award be ill, as of pour own ſhe wing it is then pon have no 
cauſe of Action, and ſo pou cannot have Judgement, althengh the Defen- 
dants bar be not good, and a ſubmiſsfon made by one foz himſelf, and a- 
nother , is good to bind the party that ſubmitted, But mov it again, and we 
will adviſe in the mean time, Ae. GC . * wo 0+ 


Mich. 24 Car. Banc- Reg. 


= He Court was moved to quaſh an Cndicment of fo2cible Entry after 
the party endided had pleaded, and a verdic againſt him, Roll Iuſtice, 
We muſt not be ſo curious in the framing of Endiaments, as to quaſb 


ry. F649 them foꝛ every ſmall fault, and in this Caſe it was ſad by bim, that 


Fnd:tmenr. 


Ret! cat on. 


ff one interrupt a long poſſeſsfon by fo2ce, and the other regain it with un · 
due means, an Endiament lies not againſt him fo2 this, foz this is but vim 
vi repellere, and after a verdia, and befoze Judgement upon an Endiament 
of fozcible entry, the party onght not to move foz reftitutfon, 

Bas 


XU 


- — — — — 


Mich. 4 Car. 137 


Baniſter agaioſt VVright. 
Mich. 24 Car, Banc, Reg. | 26 


N a Tryal at.the between Baniſter and Wright in an Aion and fren 
the Statute A Ea 2 not ſetting fo3th 41 hS It was ſaid by the — ho. 
Court that Tithes bt not within any Parilh are due to the Ring, 

and that Lands maſt be parcel of a Pariſh, eithet by pʒeſcript ion, oꝛ by Ad 

of Parlfament , aud that Lands lying within a Fozeft, and iu the hands 

of the King do not pap Tithes, although they be withia a Pariſh : hut if the Tiches, 
Lands be dil afozeffed, and be within a Partſh, they ought to pay Tithes, 

fo2 their not paping Tithes being in the hands of the King, is but an immu⸗ 

nity fo2 that time only, 


Mich, 24 Car, Banc. Reg. 


A Baker was p2eſented in a Conrt Lect fo? ſelling Bꝛead under weight, on 
and a Fine ſet upon him, and an action b2ought againſt him fo: —— of 

Fine, and a verdid given againſt him. It was moved in arreſt of Judge- Ju — 

ment, that the pꝛeſentment upon wbich the Acton was founded was not x Fine ſer 1 4 

good. and ſo there was no ground of Action,and ſo there ought to be no Judgs Court leer, 

ment. But Roll luſtice anſwered, that the Action is fo the Amercement . 

which is a collateral thing, and the pzeſentment is not nowto be called in Prager. 

queſtion , if it be only avoidable toꝛ ſome fault in tt: but it were other wiſe, f 

if the pzeſentment were utterly vold. But ſpeak again to it at another 

time. 


Mich. 24 Car. Banc. Reg. 


20 

1 He Court was moved foz a Habeas Corpus foz one committed at Nor- 

witch foz Treaſon in ſpeaking wo2ds againf the Queen, becauſe he * — 
could not be tryed there, Roll luttice anſwered, he cannot be endfced here, move a Prifo.. 
except the fat were done in Middleſex , therefoze adviſe with the Kings ner commir. 
Councel, and pzefer a Bill of Enditment where the fac was, and then pou cd for 
ſhall have a Writ ad dellberandum direced to the piace where the fac was, x22" 
and this is at the Kings ſute. and the @herif ſhall be allowed his charges upon Try. 
bis accompt, oꝛ elſe the Juſtices map try him by their Commilſsion of oyer 
And terminer. 


Smith and Hancock, and others. 
Mich, 24 Car. Banc, Reg. 


Fran bzought an Action of Treſpais againft Hancock and others,fo2 tac e ...* 

king away divers parcels of Ribbin from him. The Defendants plead-cryal, Lecyyc, 
ed by way of Juſtification, the Cuſtom of London againſt Hawkers, viz. ot a miſtryai, 
to take away wares from any 5 them up and down the * 


n—_— — 


_— > ao. 


The Plaintiff replyed, that there was no ſuch cuſtom, and iNue was taken 
upon it x thereupon the cuſtom was certitped by the month of the Recoꝛder, 
x a tryal upon it in London t a verdid fo2 the Defendants. The Plaintitf mo- 
ved in arreſt of Judgement, that it was a mil- tryal , becauſe it was be fo2e 
them that were intereſed in the cauſe , and therefoze deſired there might 
be another tryal, Roll Juſtice ſatd, it is againſt natural equity, fo one to 
Tryal. be Judge in his own cauſe, although the other party admit it to be ſo, and 
thereloꝛe it is a miſtryall, though it were at the requeſt of the Plaintiff, be- 
cauſe it is againſt naturai reaſon, 8 E. 3. f. 697 5 Ed, 3.8. 9H. 5. f. a1;Hil, 
38 Eliz-inthe Exchequer, The p2aper of the Plaintiff cannot help the try⸗ 
al, foz the conſent of both partyes cannot change the Law, much leſfſe the 
pꝛapet of one of the partyes. Hales of Councel with the Defendants argued 
that it was not a mil tryall, and ſatd this concerns them in point of p2fvilege 
of the City, and not meerly in point of intereff,befoze whom the Judgment 
was given. aly · The conſent of the party hath barred him of the advan- 
tage which other wiſe he might have had. But Roll Iuſtice anſwered, here 
is point ol inte reſt as well as point of p2ivilege, fo2 part of the goods taken 
come to the bencfit of the Citp, and therefo2e thep ought not to be thetr 
own Judges, fo2 this is again natural reaſon , and ſo it is a miſtryal. But 
it doth not appear here whether the Patoꝛ and Aldermen be another Coꝛ⸗ 
pozation oꝛ not, and diſtin from the Co2pozation alleged, which certt- 
fied this cuſtom by the mouth of the Recover, and this is the ſole doubt 
in the Caſe, The Court ordered that there ſhould be a new tryal except 
eauſe ſhewn to the contrary : Q. whether there ſhall be a Repleader, or 5 
new venire, 


—äẽd —— - 


VVhite and his wife againſt Harwood and his wife, 


30 Mich, 24 Car. Banc, Reg. 
Whether 2 : 
writ abated Hite and his wife bzonght an Action upon the Caſe ſoꝛ lande tous 
by — 21 woꝛds, againſt Harwood and his wife ; the Defendant dyes, the 


— Feme takes another Yusband pending the ſute. Jt was moved that the 
# 4 Abatement, 13 wit was abated, The Court inclined that becauſe the Defendant had by ber 
mariage changed her name, therefore the Writ was abated, but took time to 


adviſe, | 
Slade, 


pu Mich, 24 Car, Banc, Reg, 
For ludge- 1 He Court was moved fo: Judgement ſozmerly ſfay:d upon a certifi - 


mem Rayed cate made by Baron Atkins, that the verdic paſſed againſt his opinion, 
—— Bacon luſtice ſaſd, Judgements have been arteſted in the Common pleas, 


upon ſuch certificates. Hales of Touncell with the Defendant pꝛaped, that 
this Judgement might be arreſted, and that there might be a new trpal, foz 
that it hath been done heretoſoze in like caſes, But Roll luſtice held, it 
# Aaint, 9 ought not to be taped, though it have been done in the Common pleas , fo 

l it was too Ar bit rarp fo2 them to do it, and you map have pour attaint agair ſt 
the Jurp, and there is no othet remedy in Law foꝛ pou ; but it were good 
to adviſe the party to ſuffer a neo tryal fo better ſatisſa tion. And let the 
Defendant take four dayes from hence to ſpeak in arreſt of Indgement if the 
poſtea be brought io, if nor, then four dayes from the time it ſhall be brought 
im, 


Andrews 
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Andrewvs againſt Baily. 
Mich. 24 Car, Banc. Reg, 32 


Pon a tryal at the Bar between Andrews and Baily , upon an eject» Peniſation by 
V ment leaſe touching Sir Iohn Prowds title to lands. It wasſafd, that Letters pa. 
a man cannot be a ſabjec to t wo ſeveral P2inces, And that deniſation by ct do eng- 
letters patents do enable the party to purchaſe Lands, but not to inherit the —— 
Lands of his Anceſtoz as Yeir at Law ; But as a purchaſoz he may enjoy in ber i lands. 
lands of his Anceſſoz. Denis tion. 


Inheritance. 


Dunch againſt Smith and others. 


Mich, 24 Car, Banc, Reg. 


Hil, 23 Car, rot, 37. * 

DW b2zought an Action of Debt as an Executo? fo2 arrerages of a rent Demurrer «© 

charge due to the Tefſtatoz, againſt Smith and others the octuppets of Declaration 
the Land, The Defendants demur to the Declaration, and fo2 cauſe in Debt. 
ſhew that it doth not ſet fo2th what eſtate the Defendants have in the lands 
charged with the tent, and ſo it appears not that they are to pay the rent. 
Hales of Councell with the Plaintif anſwered, that it is not neceſarp fo 
the Plaintiff to ſet it fozth, foz he is a ſtranger to the Eſtate, 4 cannot know 
what Eftate it is. Roll Iuſtice ſaſd, Jt doth not appear by the Declaration 
whether the Defendants claim under him that granted the rent oz no, But 


NJ. 14 


ove j pp Saarday next. Poſtea, 146 £49 
Smith againſt Hale. 
Mich, 24 Car. L anc. Regs 34 


—= bzought an Aaion of Debt againſt Hale foz rent; The Defendant Pemurrer to 
pleade d that he is Tenant and Servant to the Lo2d Moone a Lo2d of — ot 
the Parliament, and pzayes his Writ of Pzivilege may be allowed. The Jas 
Plaintiff demurs, Jt was argued by Barton of the middle Temple, that the 
plea was ill, foz the very matter of it fo2 the pzivilege fs againſt the Com- 
mon Law, and alſo againſt the Statute Lam, and ſoz p2oof cited 1 E. 1. f. 26.4% e 
2 E· 3. f. 3*2 Ed. 6. C. 8. Roll luftice anſwered, pou ought not to argue ge. 
nerally againſt the Pzivilege of Parliament, foz you know that everp 

Court hath its p2ivilege, as this Court alſo hath, therefoze apply pour ſelf 
particularly to this queſtion, whether a Writ of p2ivilege belongs to a a4mircance. 
Parliament man ſo far as to/pzotec his Lands and Eſtate, and J conceive 

be is ſo pziviledged, And pon have admitted his pztvilege by your own 
Demurrer. But we will adviſe, 


Wright. 
Mich. 24 Car. Banc, Reg. 


__ 
Plainift after 
N Action of Debt was bzought upon an Dbligation to perfozm Artt- — 
cles; The Defendant pleaded Covenants perfozmed : The a © dew yah 

3 3 d | 


C__ —} A. 


140 AI lich. 24 Car. 


had a verdic, and after verdia, and befoze Judgement he moved fo2 a new 
tryal, becauſe it appeared that there was no iſſae joyned; the Plaintiff mo- 
ved it fo2 his own expedition, fo2 he feared it he ſhould enter Judgement, 
that the Defendant would bzing a Writ of Erroz. The Court anſwered, 
that there was a perfect ine jopned; but the pleading is not good, and ft 
was your own fault to joyn iſſue upon ſach a pleading, when pou might have 
demuttred. Let let the Defendant ſhew cauſe why he ſhould not conſent to 


— a new tryal, and a Repleader. 


Mich. 24 Car. Banc, Reg, 
36 


— _ F morandum on Wedneſday the 14 of November 1648 Henry Roll Ser- 
Civic u | . , . . - 

Roll fi ſt rock jeant at law then one of the luſtices of this Bench took his place in 
his place, Court as Lord chief Iuſtice of England, and Twiſden moved for a day to plead 


between Dunch and smith being the firſt motion that was made in Court after 
he cook his place. 


Popham againſt Hunt, 
Mich. 24 Car. Banc, Reg: 


72 Mich, az Car, rot, 558. 

Demurrer to Pon bꝛings an Aion of Covenant upon an Indenture againſt Hunt, 
a Declaration A the Deſendant demurs to the Declaration, and the Plaintiſf jopas in 
ow con of the Demurrer: Upon the pleading the Caſe appeared to be this,a eme ſolc 
. . delivers a certain ſum of mony into the hands of I. S. and the Defendant 
thereupon Covenants with the Feme to pay unto A. B. 100 J. a peer, ſo. 
long as the mony ſhould continue in the Hands of J. S. The Feme takes 
Baton; The hundzed pound per annum is arrere, The Baron makes his 
Exccuto2, and dyes, and after his death the 100 1. a peer is behind alſo, 
Covenant. Popham the Exetutoz bzings this Acton of Covenant, and the queſtion was 
whether the Action was well bzonght , and the Court held the Aaton did 
lye, fo2 the Covenant vvth concern the Executo?, becanſehe repꝛeſents the 
Tcſtatoꝛ; but the queſtion here is whether the rent due after the death of 
the Þusband ought to be paid, vnd how it ſhall be known whether he be dend 
fo2 it is not ſpecially alleged, and if he be not dead there is no canſe of 

Action, Theretore conſider of this, 


Bragg againſt Nightingall: 
Mich, 24 Car, Bane, Reg. 


38 Trio. 24 Car. rot. 601. 
Demurrer 9e Bee bꝛought an Action of Covenant againſt Nightingall upon an Jn. 
a — denture. The Defendant demars to the Declaration, The Caſe was 
of eee, this. The Plaintiff let by Indenture certain houſes fo2 divers years to the 

Defendant , and covenanted with him to repair the houſes by ſuch a day 
expꝛeſted in the Indenture. The Defenvant by the ſame Indonture cove. 
nanted with the Plaintiff, that from the time that the Plaintiff was to re- 
pair 


Mich. 24 Car, 
patt the houſes, into the end of the Term foz which they were demiſed, he 
would well x ſuffictently repair and teave them f&repaſred at the end of the 
Term; fo2 not perfd2:ning of this Covenant,on the Detendants part the 
Plaintiff bzonght his Anſon. The cauſe ſheiwes toꝛ th e demurrer to the De · 
clarationwas,that the Platntif had not Gewev that he on his part had repal- 
red the houſes accozding to his Codrnant. and ſo theDefenvant cuppoſed he 
was not bound to repair, becauſe ye was to repair from the time thePlaintiff 

had repaired them, and not deldze, and ſo there is no cauſe of Action. Af- 

ter divers motlons Roll chick Iuſtice ſaid That here was a recipzocal Co⸗ 

venant to be perſozitev on each part , and although one do not perfozm the C. 
Covenant on his part, this voth not excaſe the other party , but he is tyed 
to perfo2m his Covenant nevterthelefſe , and it de do not an Action lyes a- 

gainſt Am, and he map bzing dis Aaton alſs againft the other that firſt 

b:oke his Covenant, and ther efoze the Action lyes here againſt the Deſen · 

vant , and ſo the demurrer is not good upon the cauſe ſhewed. But if this 

were not a recipzocal Covenant the Law would be otherwiſe, and cited 
Hayes and Hayes Cafe 11 Car, andSkippon and Lucas his caſe 10 Car. But 

Bacon luſtice held the contrary that the demurrer was good, fo2 that it ap- 

pears that it was the intent of both partyes that the Plaintiff ſhould firſt 

repair , and alter that the Defendacit ſbould keep the houſes in repair, The 

Court would adviſe. 
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Smithſon againſt VVells; 
Mich. 24 Car, Banc, Reg, 39 


ons b:ought an Action upon the Caſe upon a pzomiſe againſt Wells, J real vere 
and declated upon a pꝛomiſe made to ſave the Plaintiff harmleſſe from on upon the 
ſuch an obligation when he ſhould be t heteunto cequired. The Deſendant Caſc upon a 
pleaded non A ſſumpſit, and upon this a ſyeclal verdia was found, viz. gene 
rally that the Defendaat did make omiſe to ſave the Plaintif harmleſſe 
from the Obligations that he hav not done it. The que il ion herenpon was, 

whether the verdic had found the ſame pꝛomiſe ſet fozth in the Declaration, 
becauſe that was to ſave harmleſſe upon requeſt; but the pzomiſe in the cd. 
verdict mentions no requeſt to be made, but finds a pzomiſe generally to 

fave one harmleffe, The Court held that the Plaintiff ought to ha ve Judg- 

ment, foz that it was the ſame p2omiſe found in the verdi> , which was ſet 

fo2th in the Declaration, fo2 if one pꝛomiſe to ſave one harmleſſe from a 

thing, he that made the pꝛomiſe ought to do it at his perfil without requeſt, N .queſt 
and the requeſt is not material although the pꝛomiſe ſay upon requeſt ; Cuvenanc, 
But it he be damnified if J do recompence him. upon requeſt made, the 
Covenant is not bzoken, 


Emerſon againſt Ridley, 
Mich. 24 Car, Banc, Reg, 


Paſc. 24 Car, rot. 400+ 49 


Errot upon 2 
ludgement in 


R 14ley bzonght an Acton of Debt upon an Obligation againſt Emerſon; Debt upon an 


The Condition of the . was, that the Defendant ſhowd = Obligation. 
; u 


— — — — — : 


#eAw D600 > 


Mich. 24 Car, 


put his Cattel upon ſuch a Common befo2e a tryal and p2oof , c the 
Common ſhould beifo2 the Commoners, and aſsfgns a beach, that he 
did put on tis Cattel upon the Common befo2e the Tryal foz the Commo- 
ners; upon this an Iũue was joyned, and a verdid, and a Judgement foz 
the Plaintiff, The Defendant bzings a Writ of Erroz , and aſsigns fo: 
Etroz, that the bꝛeach of the Conditton aſsigned doth not agree with the 
Condition of the Obligatton, and ſo the action being bzought upon the Ob- 
ligation, and no bzeach of the Condition being rightly aſsigned. there ap- 
pears nocarule of Action , and ſo the Judgement is erroneous. But ft was 
ſato by the Councel with the Defendant, that tryal and p2oof of a matter in 
I tendment. common intendment is all one, and ſo the difference alleged was only ver- 
i bal and not rcal, and it ſhall be taken to be a bzeach of the Conditfon, 
and ſo there is good canſe of Action, and the Judgement thereupon given is 
well enough, Holhead on Councel on the other fide denyed it to be all one 
in ſenſe, fo2 that a Tryal may be, and pet the Title may not not pzoved, 
and there map be a Judgement upon a Nivil dicic, where is nothing pzoved , 
and ſo concluded the Writ of Erroz didlye, The Court deſired to have 
Books, Poſtea, A 177 xt e. 


Jones againſt Iacob, 


2 . 11% * 24 Car. Banc. Reg. 


"Wd ] OnesaCitizen and Pewterer of London,bzought anAaion upon the Caſe 
2 | againg Jacob foz theſe woꝛds ſpoken ot him, He is gone, and doth hide 
on he Caſe biraſelf for debt, and for ought I know he is a Banckrupt. The Plaintiff had 
a verdi. and upon the Defendants motion the Judgement was fozmer p 
taped. The Plaintiſ moves fo2 Judgement notwithſtanding : foz that 
the wo2ds are adionabie. The Court ſatd the woꝛds are ſcandalous, and 
by them he is diſgraced in his Trade. Hales of Councel with the Defen- 
dant ſald, that there were other woꝛds in the Declaration which are not a- 
Dammage®. qfonable , and yet dammages are given fo2 both, which ought not to be, and 
therefo2e no Judgement could be given. The wozds ſaid not to be adi. 
nable were theſe, Have a care, and do not truſt him, for he will run away 
and pay you nothing, But the Court held, that boch the words taken toge- 
cher ate actionable, and ruled the Plaintiff to have his Iudgement for both 

the words, if better matter be not ſhewed. 


Nelſon againſt Tompſon, 
Mich, 24 Car, Banc, Reg, 


4-2 Trin. 24 Car, rot. 343. 


D > 
Demurrer to Elſon bzought an Action of Debt againſt Tompſon upon an Obligation 
y —— with a Condition to ſave the Platntiff harmleſs. The Defendant 
n Okt" pleaded non damnificatus, The Plaintiff replyed and ſhe wed a bzcach on 
on. 6" the Defendants part, whereby he was damnified. The Defendant demurs 
to tye replication, and foz cauſe ſhews , that the bzeach was aſsigned to be 
lee: at Weſtminſter, and doth not ſhe w in what County Weſtminſter is. The 
Court held, that though Weſtminſter be a City, pet it ought to be ſhew⸗ 
ed in what County it lyes, becauſe; it is not a County of it felt. Therefore 


D ſcontiou- adviſe what you will do, for the Action is fit to be diſcontinued. 


ance, 


Thyn 


— —  —_— 
— #0 


! 
; 
| 


Mich. 24 Car. 
Thyn againſt Thyn, 


Mich, 24 Car. Banc, Reg. 772 W065 1445 22/14. 4 9193 
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Atch moved again in this caſe, that the Summons doth not appe at upon 

the retozn to be well made: fo2 it is not ſaiq to be made at the Church: Whether 4 
doꝛe, as the Statute directs, To this nothing anſwered, But Bacon — ons 
Juſtice ſafd, the retoꝛn was naught foz anorher reaſon, and io there is no "* EE 
Reco2d betoze us to pꝛoceed upon; in the Writ of Erroz the fault is this, 
The Cuſtos brevium ought to make the retoꝛn her? , and it is mentioned to 
be made per unum deputatorum ſuorum; whereas his Deputy had no autho« Reform. 
rity to vo it. Therefoze pou bad beſt to take a new Mit of Certiorari. 
and ccrtifie the ſame matter by it, and this the Court may grant though it 
be very tate: fo2 it one will a/ sign an Crroz in a Retoꝛd and pꝛay a Cer- 
tificate, and nothing be done upon it, we cannot pꝛoteed. Conſider which way 
you can hejp this fault. 


Tracye againſt P cg 
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Racye bzought an Action upon the Caſe againſi Poole upon a pꝛomiſe, Anett of 

and declares, that Poole the Defendant in conſideration ofa martage to l ent in 
be had between the Plaintiffs ſon, and the Defendants daughter, 4 of ſctling *" _ _ 
ſo much L and upon him upon the mariage , He did aſſume and pzomiſe that , pee 
within ſuch a time after the mariage had, he and his Son ſhould be bound nice. 
per ſcriptum ſuum debita juris forma fiend.unto the Platnttt,fo2 the payment 
oz 3000l.fo2 a marfage po2tion,x aſsigns the bꝛeach that the Defendants bis 
ſon did not become bound per ſcriptum ſuumObligarorium:foz the payment ot 
the zoco Land foz this he b2ings his Action, The Plaintiff had a verdict. The 
Deler dant in areſt ol Judgment moves that the bzeach was not well aſsfan: B-cach. 
ed: (oz the Aſſumpſit was, that the Defentant and his Son ſhould be bound 
per ſcriptum ſuum debita juris forma fier d. and the b2each is, that they 
did not give ſecuritp per {criptum ſuum Obligatorium, which agrees 
not with the Aſſumpſic : foz the Defendant migtt give ſecurity by a 
Judgement, which is not ſcriptum ſuum ; pet ft is debita forma juris ta- 
Rum, upon this the Judgement was foz that time taped, though then 
Bacon Juſtice enclined , that the bʒeach was well aſsigne d, becauſe in com 
mon conſtruction it ſhall be intended, that the Deſendant aſſumed to give 
his own and his ſons bond fo2 ſecurity, Hales of Conncel with the Plajn- 
tiff at another dap moved fo: Judgement, and held, that the bzeach was 
well aſsfoned, ſoꝛ that it expꝛe ſſeth the ſubſlance of the pꝛomiſe, though not 
the very wo2 ds of it, and this was held good, 7 Car. in Michill and Cars caſe. ſivw 1 oo. 299 
ay. If the meaning of the pꝛomiſe be conſidered, it will appear that the De. 
fendant end his Son were to be bound by Obligation 6 Car, Courtny and 
Gavills Caſe, and indeed the pꝛomiſe cannot be ſatisfied by any other wap 
than by anObligatfon, foz a Judgment oꝛ aStatute will not do it;fo2 by them 
he is not ſaid to be bound; and though all this be admitted againſt me, yet it is 
now aſter a verdic,and theJurp have found the bzeach Maynard foz the De. 
ſendant argued, that the bꝛeach was not well aſsigned-fo2 the bꝛeach aſsign⸗ 
ed tends to a perſonal engagement fo2 paying the 000 l. which is not ſo ex⸗ 
pꝛeued fn the p2oimſſe , but only a general ſecurity to be given fo2 the mo- 
nies, and a rctogniſance, and a judgement are not pzoperly (criptum, as in « (to 36's 
9 Car. Goldſmith and Sydners Caſe, and the Declaration doth not ſet fozth 7 + 
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the death of Sir Henry Poole by whom the ſecurity was to be given, and ſo 
it cannot appear whether he had a convenient time to do it as he ought to 
have, and he held, that the Plaintiff was bound to do the firſt ad, viz. to 
YAY tender the Obligatton to the Defendant, oz elſe he is not bound to ſeal, and 
<quelf. deliver any, and alſo he ought to make a particular requeſt to him to ſeal and 
Pl-aling, deliver ft. HalesFeplyed (Ga man pleada Statute. it is true, that he ought to 
ſap per ſcriptum ſuum, cading ought to be moze nice than common par- 
lance. aly, The livingof Sir Henry Poole is expꝛeſſed, and there appears 
time convenient between the pꝛomiſe and the time of his death fo2 perfo2- 
ming of it. zly. It is not neceſſaryſo2 us to tender a bond, but the other 
ought to have done it at his own pertll, fo2 it fs to be done at his charge and 
not at ours, Roll Chief Iuſtice held, that Judcement ought to be given fo2 
the Plafatiff, and ſaid, that foz the laping of the pꝛomiſe it is not nece flary 
to parſue the very woꝛds ot the pꝛomiſe, but the ſubſtance, ſo that there may 
appear to the Court, that there is caaſe of Action. 2ly, He held that there 
is no barfance in the ſubſtance ; fo2 the intent of the parties is to be conſide⸗ 
red, which was, to have another act done by Sit Henry Poole and his Son, 
per aliquod ſcriptum, and not by a verbal pꝛomiſe, and we are to conſider if 
the bꝛeach assigned agree is, and he held, that the pꝛomiſe will extend 
to à Judgement, 02 a recogntſance : fo2 a Judgement, Statate, oz Recogs- 
niſance is ſcriptum, and fo2 the time, the Defenvant dught to have alleged, 
Tender. that he bad not convenient time, if the truth were lo: but here doth appear 
conventent time, and it is not neceſſary foꝛ the Plaintiff to tender the Oblt⸗ 
cation : but the Defendant ought to do ft at his own perfil, and to pay the 
mony in conventent time alter the matiage, and the other is not bound to de⸗ 
Inte: ment Mand it, noʒ to be at the charge to maks the Oblfgatton. Bacon luſtice to the 
ſame cen, and ſaid the woꝛds ought to be antended of a wziting oblfgato2y, 
Tune, acc oꝛdingto common intendment,and the meaning of the partieszaltboagh it 
be not ſo expꝛeſſod. and it cannot be meant of a pꝛomiſe by parol,foz there are 
no pꝛeſidents in Law fo? verbal ſecurittes , but only 'fo2 ſecurities in w2t- 
ting, and the wo2d fn debita juris forma implies fo much, otherwiſe here 
would be only one pꝛomiſe to make good another pꝛomiſe, Paic. 9 Iac. rot. 
361. Banc. Reg. & 21 lac,upon a Writ of Etro: in the Exchequer-Chamber, 
the fozmer Judgement was affirmed, and the bꝛeach here alsigned meets 
with the Aſſumpſit, toz it is that he did not become bound per, ꝛc. and ſo the 
b2zeach is well alsigned. zly. Here appears in the Declaration to be two 
Months fo2 the perfozming the pꝛomiſe, which is a conventent time, and 
there doth not appear any hinderance, and the Defendant was bound to do 
it without requeſt, and there is no neceſsity ſo2 the Platntiff to make an 
clecton of the time when he will have it done. The Court bid the Plaintiff take 
his Iudpgement , except better matter were ſhewed on Monday following. 
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Enc:&ment, Me Court was moved toquaſh an Endiament of foꝛcible entry, The 
SEO Exception was, that the foꝛcible entry is ſaid is to be mate in meſſua⸗ 
gium five tenementum, which is int ertain. But Roll Chief luſtice doubted, 

whcther the exception was good 02 not, becauſe it was meſſuagium ſive te- 

nementum, and the wozd Meſſusge map be good though Icnemen tum be 
not, But it was quaſhed upon another exception. 
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The King againſt VVood- 
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s | He Court was moved toquaſh an Envictment taken at a Seſsfong a. To quaſh an 


gainſt one Wood foz getting the hozſe of another man into his poſſeſg|- e- 


on, by uſing another mans name, and a falſe token, The exceptions taken 
againſt it were, 1. The Endiament dothnot ſay that it was contra Statu- 
tum: But to this the Court anſwered that it was an offence at the Comon 
Law, and the @ndictment lap at the Common Law, and therefoze it need 
not to be expzeſſed to be contra formam Statuti. zly. It doth not ſhew 
what the falſe token was, noꝛ in whoſe name it was uſed. But Roll chief 
luſtice took another exception,viz.that the Endiament was that the Defen- 
vant did the lad nuper, and that is ſo general a woꝛd that no anſwer can be 
given to it. And for chat it was quaſhed, 


Twigg againſt Roberts, 
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A S Axion of Debt was tought agan® an Executo in Briſtow upon — 
Cuſtom of conce ſſit ſolvere by him to pap a Debt due by the Meftatoz ment in Debt 
upon a ſimple contract, and a verdict anda Judgement foz the „ Igainſt an 
The Defendant bꝛought a Writ of Crro? in this Court to reverſe the Jadg- Fa 3> 
ment. and the Crro2 aſsiguc d was, that the cuſtom of bzinging an Action 

of Debt upon a conce ſſit fol vere is not a good cuſtom, becauſe it hindzers the Cuſtom. 
party to wage his Law, as by the Law he map do. Walker of Councel with ger an 
the Defendant in the Writ of Erroꝛ argued that it was a good cuſtom, be- 

cauſe the party is not thereby hindzed ofa tryat , and there are cuſtoms in 

London which are againſt the Common Law, as foz example foz the Re- 

co2der to give Judgement upon an exigent. The Court deſired to ſec the 

book, and to have pꝛeſidents bꝛought them: And ſatid, This Cuſtom had 

been allowed againſt the party that made the contract ; but the doubt is 

whether it be good againſt an Crecatoz, fo2 a conceſſit ſolvere is without a- 

ny conſideration. And Roll chief luſtice ſaid, that this cuſtom doch break 

three rules of the Law, 


Barker againſt Denham- 
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Special ver- 
B Arker bz0aght an ejectione firmz againſt Denham, and upon not guilty Omen 


pleaded an iſſue was joyne d. and thereupon a ſpecial verdi> was ſoundm a. (+4 
that by theCuſtom ol the manour, whereof the Lands in queſtion were held, „ . .- 
a Coppholder might ſurrender his Copphold out of Court into the hands of 
two cuſtomary Tenants, to the uſe of another , and at the next Court the 
party to whoſe uſe the Topphold was ſo ſurrendzed uſed to be admitted, 
and That there was ſuch a ſurrender made here, but that the party to 
whoſe uſe the Copyhold was ſo lurtendzed dyed befoze the nert Court, and 
U {9 


Deſcent, 


Cuſtcin, 


Fortfeitur*.” 


Title, 
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ſo was not admitted. The queſtion was whether he dying befo2e bis admit- 
tance, ſhall be ſaid to be a Coppholder by the Cuſtom of the manour o: 
no, Hales Argued, that he is not a Coppholder within the Cuſtom, and 
then if this Cuſtom hinder not, the Lands ſhall deſcend accozding to the 
rules of the Common Law, fo2 ſo is it of all Copyhold Lands if a ſpectall 
cuſtom hinder not, and here 1. the woꝛds of the Cuſtom are to be conſide- 
rey, and aly. how they are to be expounded, and for this he cited 49 E. 3. . 
19022 E. 3. 2 E. 4. f. 23. A Cuſtom ſhall be conſtrued acco2ding to the 
Common appꝛehenſion of the lay gens, and a Cuſtom ſhall be interpzctev 
actozding to the moſt c ffedual operation of the Law, 3 H. 7. 5. Doct. and 
Stud. 48. 21 H. 7.f. 33-44 / ſſ. f. 10. 4 H8, Dyer 28. A denpal acual by a 
Coppholver to pay his rent is a fo2 fefture,not an implicative denyal, lib. in- 
erat. f. 238. And by a ſurrender of a Copphold befoze admittance the ſur: 
rend2cehath no tt al poſſeſsion, and the heit of a Copyholder befoze his ad⸗ 
mittance holds by the Copp of his Anceſto2, and ſo he hath title; but the 
ſurrenderec can have no title befoze admittance, and he cited Rawlins and 
Jones his caſe, and Spurlins caſe, A ſurrender befo2e admittance, is but a 
a conſent of the party to part with the eſtate, but paſſcth it not, and al. 
ter adminiſtration it ſhould have no relation to the ſurrender, Twiſden fo2 
the Defendant. 1. Me agreed that a Copyholder befoze admittance is not 
perfec in his Eſtate; but pet the admittance ſhall relate to the ſurrender, 
and both ſhall be accounted one entire Ac, contrary to other learnings. 
2ly. The Son is in by deſcent,and the deſcent muſt eie the cuſtom, 
and he is now really a Coppholder, and cited Shellyes tale, and pzayed 
Judgement fo2 the Defendant, Roll chief Iuſtice ſald, This Caſe differs 
from ſurrend2ing into the hands of Tenants, fo2 it is into the hands of the 
Steward out of Court, which is good, and the Lo2ds acceptance of his rent 
is an admiſsion. But Bacon doubted, and therefo2ec the rule was fo2 the 
Caſe to be argued again the next Term, and then by reaſon of ſickneſſe 3 
was abſent, But that Term held not by reaſon of che Kings death. 


Dunch againſt Smith, 
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Unch b2ought an Action of Debt ag Executoꝛ foꝛ arrerages of a rent 
charge due to the Teſtatoꝛ againſt Dunch, an occupyer of the land, out 


Debt bioughr gf which the rent was illuing. and hath a verdig. The Defendant moved 


1er. 


2 


% Ex6<U" tn arreſt of Judgement, and fo2 Cauſe ſhewed that the Plaintiff doth not 


ſhew any title that the Defendant hath in the Land; but only ſayes gene- 
rally that he entred into the Lands, and ſo it appears not that he is to pay 
the rent. To this the Councel on the other ſide anſwered, that the Platn- 


tiff being but an Erecuto2 cannot know the title, and therefo2e is not bound 
toſhewft, Roll chief Juſtice ſaid, there can be no Judgement, foꝛ the De⸗ 
claration is too genetall. But Bacon luſtice held the Declaration good e- 


peb, Ante. 
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Brown againſt Poyns 
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of 

Caſe was this, a man made his laſt Mil, and made two Execatos, C 7 
The Executo2s dye in the life of the Teftatvz, the Teftatoz dyes having bien ro re- 
two Sifters, the eldeſt Siffer mocures \Adminiftratton , the Di. peal an adm; 
ſter moves foꝛ aP2obidition to tepeni the Adminiftration, be niſtrarion. 


the bens rend.. 
in equal degree of kinn oug zt to ha de equall thare of the Abminfftratfon. Appeal. 24 r 
But the Court anſwered that a prohibition lies not, for you may appeal if te | 
Adminiſtration be not rightly granted, 
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A P2oceſle iſſned out of this Court foz a Cart and Hozſes that were To ſtay pro- 
Ad of a mans death, as a desdand. 1 2, Iac. and it was moved that ae - "_ des 
there hath been a generall pardon by Parliament ſince that time, by white 
deodands were pardoned, and therefoze tt was pꝛayed the pzoceſle might 

be ſtaped. The Court asked whether there be not an exception of de odands Sencral path, 

oz the Almoners intcreft in the pardon : The Countetl anſivered there is S --* 
not: The Court drmande d by what woꝛ bs in the pardon are veodands par · 2 
doned; The Coancet anfwered by the generall wozos. The Court orde- 
red thereupon it ſhoult be ſtayed till the Almoner be heard what he can 


ſay. 
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1 He Court was moved fo2 a habeas Corpus foz one that was taken in Ex. — — 
ecut ton by the Sheriff, and was afterwards ſet at liberty, and after. upon ws; 
that retaken upon the ſame Execution. The Court anſwered, take it, but one Exccuri- 


you ate in the wrong way, ſor you oughit to bring your audita querela. ON, 
— quete · 
4. 


The King againſt Bray, 

Mich. 24 Car. Banc, Reg. 55 

IJ He Court was moved to quaſh an Endiament ern entry made To quath an 
upon a Leſſee fo2 years, upon the Statute of 21 lac, 


The exceptions ta- Endictmenc 
ken to tt were, 1. Jt doth not appear by the Endicment that the Lefſee 1 
had any title to the Land at the time ot the ſoꝛte committed, fo the fozce is Ie 
ſuppoſed to be done befoze the leaſe commenced, 2ly, The leaſe is ſup- 

poſed to be a leaſe fog ſo-many years, if I. S. ſhall ſo long live, and it is not 
averredthat l. S. was alive at the time of the fozcible entry made. Roll Averment. \! 
chief Iuſtice cited the Lady Morlyes caſe, that there ought to be a direc al- 
legation of the life. Therefore let it be quaſhed. . 


UW 2 | Trin; 
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To quaſk a0 Je Court was moved to quaſh an Endiament of Aſſault and Battery 
Leader, + of an overſeer of the pooz villa de A. in execnting of his olfice : The. ex- 
aColle&or 18 Ceptions taken to it were, 1. That there is no ſuch officer as an overſeer of 
the poor, the poo? villz, but it ought to be parochiz z but the Court ſaid it was well e 
27 N 2 nough, as it was, though it had been moꝛe pzoper the other way. aly. The 
Emicment is fo: the Alſaulting, and beating a Colledoz fo2 the pooz in exe- 
cuting his office, whereas there is no ſuch office appointed fo2 any one par. 
ticular man by the Law, foz the Statute is, that there ſhall be two Collec- 
o2s fo2 the pooꝛ fn every Pariſh, and ſo the office is joynt, and not ſeveral; 
But the Court over-rulcd this exception alſo ;/3ly. It wants vi et Armis. 

V poa this exception the Court bid the Counce! move it again, 


Gill againſt Croſſe. 
Mich, 24 Car. Banc. Reg. 


G 
In 7 He Plaintiff bꝛougbt an Action of Debt againff two as Adminiſtra- 
— Exe- to2s, upon fully adminiſtred pleaded iſſue was foyned, and a ſpectall 
cutots. verdia was found to this effec, viz, that one of the Adminiſtratoꝛs had fully 

adminiſt red, and that the other Adminiſtratoz had aſſets, It was urged 
Verdi againſt the Werdia that the iſſue that was found is impertinent and 
luigemenr, impolsible; and ſo there can be no judgerpent given upon it. But the 
Court anſwered that the verdic is good, pet if Judgement ſhould be given 
upon it, the Judgement would be ill, and Nevills and Greenwoods caſe , 
Hill 7. Car. in the Exchequer. rot. 1 189, was cited, and it was ſa(d that 
Judgement map be againſt that Crecuto2 who hath aſſets, and nil capiat 
per billam againft the other that hath fully avminiſtred, But take Iudge- 


ment at your peril. 


Preſton againſt Holmes. 


Mich, 24 Car, Banc, Reg. 
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Trin. or Mich. 24 Car, rot, 205 2. 
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| 1 
ö ai Pon a ſpecial vet dia found the Caſe fn eſtea was this, one in kee ha⸗ 
upon à ſpecis) ving one Son by one venter , and another Son by a ſecond venter, did 
ver dict upon by his laſt Mill deviſe all his Lands to his wille fo2 lite, and aſter her death 
N *_ 9 W.. to I. his cideſt Son, and to his Heirs and the queſtion was whether the Son 
. "of" ſhall take theſe Lands by the de viſe 02 as Heit at Law, and ſo the deviſe 
| to be ot no effec to make him come to the Lands by purchaſe, Chriſtopher 
Turner held, that the deviſe fs voto, becauſe it ſayes no moꝛe than th> Law 
ſays, fo2 if therc had be en no ſuch deviſe, John 4 his Heirs ſhould have wh 
Land, Sp cited Paramour and Yardlyes Caſe in the Comentaries,, 
Hob. re p. ounden and Claris caſe. But it is obieded, that in this caſe 
the Law ſpeaks one thing, and the deviſe another thing, and ſo the de viſe 
ſaps not the ſame thing. To thts J anſwer, there is no difference _ 5 
ning 


— 


— — — — o_ —— — — — — 
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ning the alteratfon of the Eſtate, between what the Law diteds, and what Py 124 © 
the deviſe directs, all the differente is in the manner how his Son John ſhall 

come to the Eſtate, ; & 4 Phil, & Mar. Dyer, 1347 & 37 Eliz, Aman 

ſciſed in fee had iſſue two Daughters, and deviſed the Lands to them, and 

to their Hcirs, and it was queſtfoned whether they were Joynt tenants, 

and A conceive they are, and whe one omits a thing in a convepance 

which the Law ſupplies , this ſhall not hurt, and he cited Iennings and Pol- 

lards Caſe, 6 Car. Hales on the other ſide argued, that the Son takes by 

purchaſe, and not by deſcent : fo2 the deviſe is not to the Don in pꝛeſent, 

but after the death of the Meſtato2s wife, and ff he had the Lands by deſcent, 

he ſhould have them p2eſently, It is true the Son might have watved the VVaiver 
taking by purc hale, and might have taken by deſcent : but here prima facie he 
wall be intended to be in by purchaſe, and not deſcent, fo2 here doth not ap⸗ 

pear to be any actual waiver of the purchaſe, and the Son doth here as 

J conceive, take by wap of remainder, and not by way of reverſion, And zz # #4 1 
as to the verdid J conceive it is not good, fo2 it doth not ſhe w how the lands 

are held, whether in Chivalry oz Socage, and ſo it appears not whether the ? 
Teſtatoꝛ had power to deviſe all of them oz not, foz if they be held in Tht- 

valry, he can deviſe but two parts ot them, as the Statute directs. alp. It 

appears not, that the Teſtatoꝛ had but one Son by his firſt wife. 3ly. It is 

not ſhewed, that the Lands are parcel of the Þanno2, Aly. It doth not 

appear in whoſe poſſeſgion the- Lands are, Roll chief Iuſtice ſaid; Kands 

that are given by Will wall be intended to ke ſocage tenure, if the cantra - intention. 
ry do not appear, And he held that the deviſe is void, and that it is not in the 
power of Iobn the Son, to make the election to take bp deſcent oꝛ by-purchaſe 
at his pleaſure , but he muſt of neceſsity take the Land as the Law djvecs. 
which is by deſcent;and it is againſt a maxim in Law to give a thing to ſuch M im. 
a perſon to whom the Law gives it, it it had not been ſo given, 3 & 4 Phil. 
& Ma, Dyer, 34. and therefoze the Plaintif ought to h ve Judgement; 
And as to the verdict he hath pzimer poſſeſsfon , and therefoze if the other verdia 
make no title, the verdid is foz him, and good enough, Bacon Iuſtice to the 
ſame intent, viz. that the Yetr doth here take by deſcent, and not by purchaſe, 

toꝛ this the Law ſays, and he cannot alter it, and cited Foſcues Caſe, 4 Car, 

anda Caſe in 7 Iac, And ſo judgement was given for the Plaintif, 


Franck againſt Burt and others, 
Mich. 24 Car, Banc. Reg. | 7 


T5 Plaintif bꝛought an Acton of Treſpaſs loꝛ bꝛeaking of his Youſe, Fo colt, for 
and carrying away his Goods, at the Mryal the Plaintif was non-ſute, te P*(en- 
The Plaintif moved, that there was erroz in the Declaration, and there. — — — 
foze there could have been no Judgement, and pꝛays that he may be ſpared b PI . 
coſts, Roll chief luſtice anſwered, that heretoloʒe it hath been made a que · 2 fr 
ſtion, we. the Plaintif being non-ſuce; ſhould pay coſts, but ſince the Sta: Cost, 

tute of 4 Iac:it is clear, he ought to pay coſts foz the vexation of the Defen- 

dant, and ſo it hath ben ruled here, and pou are out of Court now by being 

non· ſute, and therefoze pou mult pay coſts ; And thereſpre except better 

matter be ſhewed, let them be paid. . M 66 
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— — — 1 Þe Court was moved fo2 a Pꝛobibition to the great Seſsfons of Car- 
great Seſsions I narvan in Wales to ftop a ſute iy an Engliſh Bill of Equity exhibited 
ac Carvaryan there, whereas by the Blll it appears there is no matter of Equity in the 
in Wales, Cale, but only matter tryable at the Lam. The Court anſwered, it they 
pʒoceed there againſt Equity, we cannot hinder them. There was wont to 

be an Agent here from the Commiſstoners there foz us to confer with in 
uch caſes as theſe, but it ſeems there is not any here now, Therefore give 
Prokib:tiov. notice, and let them ſhew cauſe the next Term, why a Prohibition ſhould not 


be granted. 
Mich. 24 Car: Banc- Reg. 
. — Pu" reading of a retozn made by the Sherifs of the City of Norwitch 
„% V upon a Habeas corpus directed unto them foz one Chambers, It was 


as Corpus to 


an uitcriour ſafd by the Court , that it hath been ruled, That upon a Habeas Corpus 
Court ſhould to an fnferfour Court to remove Corpus cum cauſa, they ought to retoꝛn all 
— the cauſes that are depending there concerning the party that hath the Ha- 

a. beas Corpus, if any of the canſes depending be fo; above five pound of which 
they 8ught not to hold Plea, and therefo2e becauſe all the cauſes were not 
retozned here upon the reto2n of this Habeas Corpus, The Court held, the 
retorn was not good and ordered that it ſhould be amended upon pain of ten 
pounds by Monday next. 


Raph againſt Davye, 
Mich, 24 Car, Banc, Reg. 
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Us 


Arreſt of Aph bzonght an Action of the Caſe againſt Davy foz ſpeaking theſe 
judgement in wo2ds of her to the Plaintifs mother, viz, Y our Daughter, innuendo the 
an act ion ivr Plat ntif, is a brazen faced Whore, and deſerves to be hanged, and ſoꝛ ſpeak- 
* ing theſe other woꝛds to the Plaintifherſelf, viz, you Huswife are a Thief, 

and have ſtollen my Purſe, The Plaintit had a verdiu; The Defendant mo- 
Arerment, bed in arreſt of Judgement, that the Plaintif doth not aver, that her Pother 
had not any other Daughter beſides herſelf, and fo ft is uncertain, whether 
the wozvs were ſpoken of her 02 no. But the Court held, it was well e⸗ 
nough without ſuch averment, becanſe the Declaratton ts, that the Defen- 
dant habens colloquium of the Platatif did ſpea the wozvs , and that 
makes it certain enough And therefore bid the Plaincif rake her Iudge- 


ment, 


Jennings againſt Lee 


= 
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Arreſt of Ennings bꝛought an Action of Aſſault and Battery againff Lee. The De: 
lacgement in I fendant pleads a ſpecfal plea, and juſtifies. The Plaintif replies de inju- 
an action of rig ſua propria, and upon this an Iſſue is joyned, and a verdic found foz the 
2faulr and Plaintif. The Defendant moved in arreſt of Judgement, that the replica- 
baten: ton was not good, becauſe it anſwers not the ſpecial matter pleaded, noꝛ 
takes 


- — 


— ———— 
—— 
— 
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takes any traverſc by an abſque tali cauſa as it ought to do, and ſo there is no _ 
iſae jopned, and conſequently there can be no Judgement. Roll chief Iu- 

ſtice ſaid , that the replying de injuria ſua propria, and not traverſing abſque 1. vere 
tali cauſa is not god, foz there is not an affirmative and .anegative, and ſo ee. 
there is no iſſue joyned, and therefoze there can be no Judgement; and it is 1011 

a dfrec Jeolail, and it is not helped by the Uerdic, fo2 it is no tryal, and not # £44.38 
a miſtryal which a derdia may help, Af there be two oz tee things in a 
Declaration upon which an ue may be joyned, if an iſſue be jopned upon 
any of them it is well, but here is no iſſus joyned at all: foz the replication 
doth no moze but affirm the w2ong done, as the Count did. Therefore 
conſider how you can help ic, Poſtea. N, FLY 420 e 210 of + 


Mich, 24 Car. Banc, Reg | 2 


Exceptions to 


Pon the reading of a reto2n of a Writ of pzivilege granted fo2 one to, Raon ofa 
be reſto2ed to the place of an Alderman of the Town of Stafford, Hales Veit of Pil- 
took theſe exceptfons tothe retozn, 1. that one cauſe ſhewed fo2 the piſ- viicge- 
franchiſing the party was, that he had done contrary to his oath, which he O Hanchite- 
ſatd was no ſufficient cauſe foz the vff-franchiſing of the party, foz their ment. 
Letters patents do not warrant it, A ſecond cauſe teturnedis , fo2 that 
he did not make an accompt of ſuch montes, as he had received foz the uſe of 
the City, and this concerns not the party as an Alderman, and therefoze his 
miſdemeanonr in that office can be no canſe to put him from his 
place of Alverman,: zly. It is retozned foz cauſe that he did miſ-be. 
ha be himſelf in his place whilſt he was Patoz of the City, aud this as the 
fo:mer is nocauſe to put him from his Aldermans place. A foarth cauſe 
returned is, fo2 ſpeating contemptuous wo2ds againft the Pajoz and Al- 
dermen, viz. Knock your beads together till I come, which wo2zds cannot 
be ſo contemptuons as to be put out of his place ſoz them, fo2 they are not Netorn. 
ſo much as actonable. ly. He held, that if any of theſe cauſes ſingly, oz all 
of them together were ſuffictent to diſ-franchiſe him, pet they have not 
ſhewed that they have lawfully removed him. ſoꝛ it appears not that he was 
ſammoned to anſwer any of the things objeced againf him, neither doth 
it appear, that he was di\- franchiſed by thoſe that ought to have done it. 
The retoro was ordered to be filed, and time given to anſwer theſe excepti⸗ 
ons till che next Term, 


Mich. 24 Car. Banc. Reg. 


67 
V Pon an A ffida vit read, that the cauſe was removed hither by the Plain - For a Proce- 
tif, The Defendant moves foꝛ a Procedendo, that the Court map pꝛo- d ndo. 
ceed where the Piaintit firſt bzonght his Acton. But the Court anſwered, 
that rhe Plaintif may remove his cauſe hither by Certiorari, and upon the 
rcto2n of the Certiorari the Defendant ought to tender bayl, and it the 
Plaintiff will not accept of it a Procedendo map be granted, 


Mich- 24 Car. 


Wood againſt Clement. 


Mon , 12 13 Gol 24 Mich. 24 Car, Banc, Reg. 
C DOR P He Caſe of VVood and Clement fozmerly ſpoken unto, was again mo- 


Councel, and 


ved and ſpoken to, firſt by Twisden, who argued, that the Award ſet 


the ludges o- fo2th is void foz two reaſons. 1. Becauſe it is not final , fo2 it awards one 
pinicnsreuch- gg pay monp to 1, S. to the nſe of another, without his conſent, and 


this cannot determine the matter in controverſie, but doth beget 
ſutes. 2ly. It fs againff reaſon, that the mony due to the Mariners 
ſhould be payd to any , but the Parinets themſelves, and this is 
not ſubmitted, and ff it were, yet it is ill, foz the Mariners include not the 
Maſter. Maynard held, that the Award was void to this clauſe, and ſo there 
is no bꝛeach aſsigned, and conſequently there can be no Judgement given, 
although ſome other part of the Award be good, and here is nothing award. 
ed concerning lohn Acland, whots one of the parties that ſubmitted to the 
Arbitration, and ſo as to the monp he hath no ſatisfaction by the Award, 
2 Rich. 3. f. 1$% Hill moved, that the Arbitratoꝛs have made an Award 
tonching a thing not ſubmitted; ſo2 the diffcrences ſubmitted are touching 
the Ship called the Salvadore, and they have made an Award touching 
the Ship, and the pꝛoceed thereof. Hales on the other ſide held, that lohn 
Acland is not party to the ſubmiſoion no moze than the Pariners , and that 
the other partics hate ſubmitte d by him. 21p, He ſaid there is ſomething a- 
warded fo2 lohn Ackland, fo2 he is comp2iſed within the Patiners, and ſo 
he hath ſatisfaction, and if he be not included, then it appears not that there 
ts any difference touching him to be arbitrated, and here is a ſoynt truſt fo 
all, and one may take upon him foz all, and make a diſcharge fo2 all, Roll 
chief luſtice ſaid, the Parfners, aud owners of the Ship are all parties to 
the ſubmiſston; but the Plaintif and De lendant in this acfon are only bound 
to perfozm the Award, fo2 they only entred into bond to do it. And the 
Paſter of the Ship is the chief Pariner,and he comes in in this rotionand ſo 
the Award concerns him, 7 E. 4. f. 14. And if the party have power by the 
Award either in Law oz Equity to compell the other to perfozm it, the A. 
ward is good though the party be put to his Action to get it perfozmed, Ba- 
con Juſtice agreed with Roll, and held Judgement ought to be given fo2 the 
Plaintit, fo2 that all the parties are included within the ſubmilſion, although 
but ſome of them only are bound to perfo2m the Award, and he ſaid that 
the Paſter of the Ship is a Pariner. lerman Juſtice faftd, he would ad⸗ 
viſc, becauſe it was a great cauſe, but hc enclined that judgement was to 
be given fo2 the Plaintit, becauſe tte Award ſeemed upon the pleading to be 
good, brown Juſtice was of the ſame opinion, aud ſatd, that the Maſter 
was s Pariner, and that there is a truſt between all the parties, and a good 
remedy ſoꝛ them all by the Award, Whereupon the rule was, that the Plains 
tif ſhould have lu dgement except better matter were ſhewn Monday next. 
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4 4 He Plaintif bꝛought an Acton upon the Caſe upon a pzomiſe; The De- 
lendant pleaded non Aſſumpſir, and thereupon an iſſue was joyned, and 


an :&a,on up à verdid found fo2 the Plafntif, The Defendant moved in arreſt of Judg- 
on che Cale ment, and took exception to the ſetting fo2th of the pzomile, which was 


this, that the Defenvant upon a conſideration moving from the Plaintif, 
dld 


UM 


* 
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— <meta 


did aſſume and pꝛomiſe anto the Plaintif to pay a certain ſum of mon cui: 

dam Fountain, and leaves out his name of baptiſm, and ſo it is incertain 

who the mony ſhould be paid unto , o; whether it be now pald oz no, and 
conſequently whether there be any cauſe of Aion, and ſo there can be no 
Judgement. Kut Roll cheif Iuſtice anſwered, the Aſſumpſit was grounded Alumpfic. 
upon a conſtvergtion paſt, and peradventure the Plaintit may not know the 

parties Chziſtian-name to whom the mony is to be paid, though both the 
Plaintit and Defendant know the perſon of the man well enough, There- 

fore let the Plaintif have bis Judgement, 


Frank againſt Dixon. 9 
' 4 
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Rank bz0ught an Aion of Treſpaſs againft Dixon foz entring into _ 
:e 1 


his Bone and bzeaking open his C hett, and taking awap his Goods, The n den 
Defendant pleaved a ſpecfal Plea, viz, that he did it by way of a diffreſs foz Trelpaf. 
rent due unto him; The Plaintif replyed de injuria ſus propria abique tali 
cauſa ; upon this an Aue was jopned, and a vervi found foz the Platntif. E 
It was moved ut amicus Curiæ that no Judgement could be here gfven ſoz . 
Coſts foz the Plaintif, becauſe the Plainiff had made no title to the Goods, Con: . 
and theſe Caſes were cited, 44 Eliz. Trin. 7 Iac. Frith and Blackmans Caſe 
and 5 Car, Davis and Evans, But Roll chief luſtice anſwered, that he Work 
dered why any body ſhould ſo mobe, foz it is againſt the known pꝛadice of 
the Court , and ſaid that he muſt pap Coſts, otherwiſe there ſhall be vexa- 
tion without amends, Therefore let che Plaintif take his judgment. 


Tyſon. 
Mich. 24 Car. Banc. Reg. 
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Writ of Crroz was bzought to reverſe a Judgement given in an Adi. Fcror to re- 
on of Treſpaſs, and exception was taken to the Writ of Erroz, in that '*'{< jucge- 

it was not bzought by the ſame perſon agatnſt whom the javgement was '* Te 

given: foz the judgement was given againſt Eviſon, with the addition ot 

Gentleman, and the Writ of Erroz is bzought by Iviſon Yeoman. Roll Ad Addon, 

Hef Tuſtice anſwered, that Eviſon and Iviſon ſounded but as ont and the 

ſame name, and foz the additions of Yeoman and Gentleman it is not mate- 

rial, though they differ here: but if it were the addition of Knighr, 02 Baronet, 

there the difference would be ſomething, fo2 that is made part of the name, 

but the additions of Yeoman 02 Gentleman are additions ad placitum. 


Cuiſworth, 


Mich. 24 Car, Banc, Reg. p 
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| He Plaintit declares againſt two Defendants, againſt one of them, fozError to te- 
an Aſſault and Battery, and againſt the other, ſoz taking away bis verſe a judge- 
Goods, and upon not guilty pleaded the Plaintit had a verdict, and a judge- — al- « 

es ig 


ment againſt them both jopntly foz dammages, and this was alsigned fo2c:ry #2 
ertoz to reverſe the Judgement. Roll chief luſtice ſald, the Writ cannot 
be helped, fo: the two Defendants cannot be joyned in one Acton, becauſe 9" in a®i- 
the ZTreſpaſſes are of ſeveral natures, and againſt ſeveral perſons, and the 

| * parties 


154 : Mich, 24 Car, $i 
parties cannot ylead to this Declaration, Therefore the Plaintif nil capiat: 
per billam, 
6, Mich. 24 Car. Banc- Reg. 
To quzh an TJ He Court was moved to quaſh an onder of Seſgions made, that one 
— or 3 ſhonld keep his reputed Chfld, becauſe he dad kept him heretofoze, and it 
107% * "both not ſhew either that he is his Baſtard, oz his lawfully begotten Child. 
The order was quaſhed, becauſe not made according to the Statute. 
a Mich, 24 Car · Banc · Reg. 
70 


Rtror to te- A Writ of Erroz was bzought to reverſe a judgement given in the Court 
verſe a judg- Z A at Exeter in an Adion of Debt foz rent. The erro2s aſsigned were, 1. 
ment in Debt. That the names of the Jurozs were not retoʒned upon the panel, To this 
Roll chief Iuſtice anſwered, it ts not neceſſary to retozn their names, though 


| \erorn- ft wasthe old wap to do ſo, A ſecond exception was, that the Writ of Er- 
ro2 is not well retozned, foz it is directed to the Patoz and Batlifs of the Ci- 
ty of Exeter, and it is tetoꝛned by the Paioz and two of the Baylits, where- 

| as it ſhould be by all of them. Adjourned to the next Term, 

, Mich, 24 Car. Banc. Reg. 

1 

To quaſh an Reto mn of an 02ver of Juſtices of peace, ſoꝛ keeping a Baſtard-Chflo, 

order of Iuſti- removey hither by a Certiorari was read, and upon the reading the 


appear, the oꝛder was made by two Juſtices of the peace, wherof on was of 
the quorum. aly. It doth not appear that the Juſtices did inhabit near the 
place. 3ly, The oꝛder doth not direc how long the party ſhall keep the 
Child, as the Statate doth dire it would. The order was quaſhed upon 
the laſt exception, 


| — . e Court was moved to quaſh the oꝛder upon theſe exceptions, 1. It doth not 
nad | 

| 

; 

i 


The King againit Humphryes, 


_ Mich. 24 Car. Banc. Reg. 
To qusſ 2 1 He Court was moved to quaſh an oꝛdet of @eſsfons made at Derby fo 
order of Seſ- © Parents to relieve their poo2 Chilyzen, The exception taken was 
fons, that the Statute appoints that the Juſtices fn the Seſsfons ſhall ſet the rate 

en,, that is to be paid foz their maintenance. and that the Juſtices here habe not 
43 hy. <4 2 "4 done, but have transferred their autho2ity over to other Juſtices to do it, 
#9 which they cannot do, and ſo the ozver made by the other Juſtices is not 

- good. The Court ſaid, this is all one as if an Arbitratoz ſhould arbitrate 
another to make the arbitrement, which is not good, Therefore let the or- 

der be quaſhed, 


— —  cC—zv—z— — — 
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The King againſt Golding. 
Mi h. C * B R * 
ich. 24 Car. Banc. Reg wy 
he Defendant ſhewed fo2 cauſe why reſtitution ſhould not be award ⸗ £# 4 << 9 


ed againſt him upon an Endtamentgt᷑ fozctbieentry , That he will ap- g i) 5 
pear and plead to the Endiament. chief Iuſtice anſwered, Then y6Uupon an Bo- 


mult go to tryal the next Term, and at your own charges. ; dictment gt. 


forcible entry, 
Mich, 24. Car. Banc. Reg. 


7 2 7 

Von view of the Parliament Roll of the Statute ot 2 Ed. 6. — pay- 

ment of tithes, and comparing it with the Declarations in the cauſes RI ben | 
between Bowes and Broadbead, and Burraſton and Herbert, ft was found . Court 447 
that the Statute was rightly recited, not ulthſtanding what had ben obe. examine a 144 # 
ed, and the Journal Book of Parliament pꝛoduted to the contrarp ; and Declaration 
therenpon Judgement was given in both caſes, and the Court ſaid that I 
they were to be ruled by the Parliament Roll, and not the Journal book. Pat 
And the ſame day, in the Cafe between Bowyer and Tantulpar, for the Roll. 
ſame reaſon, the Court ordered the Parliament Roll to be brought in Court 10ur nal 
the next term, to make it appear whether an ad journment of Parliament was 
well recited , and would not credit the Iournal book, 


Mich. 24 Car. Banc, Reg. 
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Hillips moved the Court to quaſh an Enditment, foz an Aſſault and ns 

Battery made upon Baron and Feme, and foz pulling down os the x, e a 
houſe of the Baron, and he took theſe crceptions. 1. That the Endiament tor adulc 
did conclude ad damnum ipſorum , whereas it ſhonld be ad damnum of the and Battery. 
Baron only. But the Court anſwered, that the Endictment is good, though ; 
the woꝛds ad damnum ipſorum be left out. A ſecond Exteption was , that CS 
the Endiament doth not ſhew the time, and place, when the Aſanit was | 
committed, 3ly. It is ſafd intulit and expulſit in the ſingular number, Enditmene, 
whereas it ſhould be intulerunt and expulſerunt in the Plural number, be- 
cauſe the Endiament is againſt divers, and ſo it is faiſe Latin, ly. The Falſe Latin: 
Endiament uſes the woꝛd lignum foz the tymber of the houſe , whereas tt 
ſhould be mfremium, Twiſden on the other ſide anſwered, that the Cndic- 
ment was good at leaſt to the Aſſault and Battery,though it fail in the other 
particulars, The Court ordered the Defendants to plead to it, and would 


not quaſh it: Le. gu 
lo. 
| 
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Parliament 


ff * 
The Court upon the retozn ofa Sheriff of a reſcous made, and read... (28 
was moved to quaſhit foz theſe exceptions taken to it. 1. It is ſatd feci x, 
warrantum meum Thomæ Tayler, and doth not ſay that Thomas Tayler ; 
was his Bapliff, 2ly. He doth not ſay ſoꝛ what cauſe he made his War» Warrang 
rant, and ſo it appears not whether it was lawfull oz not. Vpon theſe ex» 
ceptions it was quaſhed. 


* 2 Mich, 


* 
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2 Vaux ard Vaux againſt Steward, 
Arreſt of a verdid found fo2 two Plaintiffs in an Acton upon the Caſe 
Judgement 'n V = an aſſumpſir , The Defendant moved in Arreſt of Judgement, 
an an dlm and fo2 cauſe ſhews that the PlaRyifs ought not to have jopned in the 
fir A Ation ; but oucht to have bzought ſeveral Actions, The C aſe was this, 
loyn in 2&i- the ſcveral Cattel of the two Plaintifs were diſtreyned; The Defendant up- 
on. on conſideration of ten pounds paid unto him by the Plaintifs,vid aſſume and 
p2omile unto them to p2ocure the Cattel to be re: delivered unto them, and 
becauſe they were not re⸗ delivered aco2dingly thep bought their Acton 
Promiſe en- joyntly. Roll chief luſtice ſald, the pꝛomiſe here is entire, foꝛ the conſideration 
tire. is entitt, and ſo tde Acton may be joyntiy:bꝛonggt. Vet let Iudgement jay till 
the other move. Poſtea, 7 1 2 29 


0 Mich. 1649. Banc. ſup. 


Obſervations FN A Tryal between Cave and Otby, fo2 not ſetting fo2th of Tithes ac. 
upon 2 Tryal. I coding to the Statute of : Ed. 6. Theſe things were delivered by the 
— Court, 1. Hat tte King map pzeſonttoa living by a Letter, but it is a que- 
Grendo.s ton whether he can do it by paroll. 2|y. There onght to be the Kings li. 
caſe, 11 Rep, tente to make an app2opztation ofa Church, and toendow a Uticar. 3ly. The 

li &Impropriati- King cannot make ſuch a licence without matter of Reco2d, and it ought to 
— A be with a Condition to envow a Ufcar, and the endowment of the Uicar 

£© map be by a diſtina inſtrument from the app2opziation, ſo that it be made at 


the ſame time when the appꝛopꝛiation was. 
Mich · 1649. Banc. ſup. 


bbery cf T? the Cafe of one Wriphe , b2ought upon the Statute of Pne and Cry, 
— ſet vant Roll chief Tuſtice ſatd, that it a mans Servant be robbed of his Matters 
may be robbe · Goods in the fight of his Pater, this ſhall be taken fo a robbing of the Pa- 
bery ef the fer, And it one caſt away his Goods to ſave them from a Robber, and 
Miſter. the Robber take them ap, and carry them away, this is a robbery done to his 


| | 40 4422 


R: bdery. perſon, . 
Coles againſt Sibſye. 
Mich. 1649. Banc. ſup, 
5 Trin, x 649, rot. 148. 
„e Lit, „ob bzvnght an Action of Wrover and Converſion againlt Siblye, 


narure of an de Defendant pleaded the Statute of Limitation of actions in bar of 
criginal. the Action, The PÞlatntif replies, that he took ont a Latitat ont of this 
Court againſt the D2fenvant within the time limited by the @tatate, which 

pet continues depending. Roll chief Iuſtice (add, a Latitat out of this Court ts 

wer in the nature of an oʒiginal in the Common pleas, amd fo hath been alwaies 

O Staal. held to be, Adjourned, aud wie era > . 
Ich. 
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Mich, 1649. Banc. ſup. 3 


= He Conrt was moved toquaſh divers Cnd{tments againſt the Inbl- T quan: re. 
ditants of the Pariſhes of Shoreditch and Hackney in Middleſex, fog didmente of 
not repairing the High ways. The exception taken was, that the Pariſhes — 
are joyntly endiced , whcreas thetr offences are feveral, and alſo not equal, he , 1" 
and yet both fined altke. | he Court quaſhed che Eudictment, and diſchar- . 


ged the iſſues which were mot returned, but not thoſe that were tetorn- Lo 4 
ed. 


Gardner againſt Jollye, 
Mich, 1649. Banc, ſup, 


Paſc. 1649. rot, 189. — 
Oltye bzonght an Action upon the Cafe againff Gardner foz canſing Hint Per +6 te. 
Its be endiged of Fe:ony as acceſſarp, fo2 ſuffering a Pꝛiſoner to eſcape re judge- 
that was convicted of Felony. The Plaintifſhxd a detdia, and a enty vent in an a- 
The Defendant bzought a TWrft of Erroz to reverſe this judgement, and — * w 4 
the crro2 aſsigned was, that the party was endided foz a matter which is but > * 
a Tteſpaſs, and not a Felony, and ſo the Declaration is miſtaken, and an 
Acton upon the Caſe lyes not. Bur the Court anſwered, that the charge of Calc. 
the Endict ment is for Felony, although the matter the party is charged with 
be not Felony, and a ſcandal lay upon him by it, and therefore the Action 


lies, 


Vaux and Vaux againſt Steward, 


Mich, I 649, Banc, ſupe et 14 


7] ve Caſe between Vaux and Vaux, and Steward, was again moved in ar- * 
reſt ot Judgement. The objection made was, that the pzomiſe made a- an 

mounted to a double pzomiſe, and therefoze the parties to whom the p20» uh an ac. 

miſe was made ought to have bʒought ſeveral Actions, and not to have jopn- (uwpſic, 

ed in the Acton , as thep have dons. But to this it was anſineted by the C. if 

Councel on the Plaintils part, that the pzomiſe is entire, and is not double : 

foz the conſideration of the pꝛomiſe is entire, viz, the ten pound which mo · 

ved ſrom them jopntly and not ſeverally. Roll chief Juſtice held. that it fg loyu pro- 

an entire pzomiſe, and a joynt conſizeration, though the Cattel taken were mic. 

ſeveral , and thetetoze the Action map be jopnt, and if ane lay out mo- 

ny foz a thing aflumed to be done fo2 a third perſon, if it be nat done an A- 

ion ſhall be bzought upon the Aſſumpſit by him who lapd out the mony; but Nippon — 

becauſe a Caſe was cited out of Yelverrons Repozts to be againd thy opint, Betons calc; 

on of theCourt,therefoze the Court ozvered the Councel to bzing that Caſe, * * 

and in the mean time they would adviſe, Antes. cf f 203/11 2-9 49% 
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Mich. 1649, Banc, ſuper: 


Chriſtopher againſt How. 


7 Hriſtopher bꝛought an Action on the Caſe upon an Aſſumpſit againſt 
— in How an Crecutoz, and declared upon a pꝛomiſe made by the Teftatoz 
wy — up- to the Plaintif , to delfver certain goods in the poſſeſston of the Teſtatoz 
on che Caſe, unto the Plaintit upon requeſt, and becanſe the Teſtatoꝛ had not delivered 

#« ee them acco2dingly, the Plaintif bzings his action. The Plaintifhad a ver- 

dict : The Defendant moved in arreſt of Judgement, and fo2 cauſe ſhews, 

1. That the bꝛeach of this pzomiſe was in the Teffato2s life time, and 

thercfo:e the Action ſhould have been bzought againſt him, and is not now 

to be bzought againſt the Erecutoz, zly. The Teſtato2 did not pꝛomiſe 

that his Crecutozs ſhould oc liver the goods, but that he would deliver them 

Keene upon requeſt; and there appears no requeſt to Nad to the Teſtatoꝝ, as 

eque**. there ought to have been. 15 Iac. Hob. rep. f. 300. Bodwells Caſe. But 

Roll chief Iuſtice anſwered , That an Crecuto2 map be charged upon a col- 

ed lateral pzomile, it there were a bzeach of it in the Teſtavozs life time, and. 
gere is a good requeſt, and goes to all: Therefore let the Plaintif take his 


judgement, except better matter be ſne wed to the contrary. 
D and Osborne. 


Mich. 1649. 1 Reipub. Ang. Banc. ſuper. 


o 
Arreſt of d | He Plain tif bzought an Action upon the Caſe upon two ſeveral pzomf- 
ludgement ia les, the Defendant pleaded non aſſumpſit, and upon this an iſſue was 
an Acton up- fopned, and a verdia found foz the Plaintil. The Defendant moved in 
on the c arteſt of judgement , and fo2 cauſe ſhews, that there is no iſſue joyned as 


, . . — F to the ſecond pꝛomiſe alleged, foꝛ he doth not conclude with petit quod in- 


quitatur per patriam , and yet there is a verdic found upon both the pꝛomi⸗ 
ſes, The Iudgement was arreſted till the other ſhonld move. 


Mich · 1649, Banc: ſuper. 


10 
Ac. e uon V Pon a ſpecial N erdia the caſe was this: Tenant fo2 life , the remain- 


a ſpecial der loꝛ life, the remainder in tayl, the remainder to the rioht hefrs of 
verci&t argu- Him in the remainder foz life ; the remainder man in tayl levics a fine in the 
. lite of tenant fo2 life; And tte queſtion was, whether by the levying of 
this fine the eſtate tayl were diſcontinued 02 no. To pꝛove that the effate 
tayl was diſcontinued, theſe Books were cited, 1H. 22. Lit. Cap. Diſ- 
cents, SeR, 34. 14 Ed, 3. Fitz, Ay-wry 117, 3 Ed, 3. Fitz, grants 60. 15 
Fd, 4 9. 2 Rep. Butlers caſe $55 Cooks Lit. f. 25. Paſch, 13 Car. Hungates 
Caſe, Banc. Reg, Dyer. 339.4 Twiſden to the contrary argued, that the e- 
ſlate is not altered, neither to the right no2 by wap of Cffople, 46 Edward 3. 

Eftop!e. f. 23. An Ceple ſuppoſeth a thing to be done; and therefoze if the thing 4 
be in poisible which is alleged by way of cffoplc, ft can be no eſtople. And 
one ſhall not be conſtrued to doe wꝛong by an Act which may be interpze⸗ 
ted ſo, that by it he may doe no w2ong, Brooks Abzidgement Grants 49. 


dll chief Iuſtice, The matter here is not how the cſtatcs wall DG 
ow 


Cc 
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Mich. 1649. 4 19 
how to make them god; but the Nuettion ia upon the ko zimt: fog re. 
he levies the fine as of an eſtate in not of a reverfion in 
f& ; and this is not upon the rule in Bredons cal. 7 Car, Sir Julius Cziars 
caſe ; an Acceptance of an cftate, oz an Attoznment by Tenant fo2 life to a 
ftranger, is a fo fefture, Jerman luſtice held thert was no lo fftyre, But 


the Court ſaid the Verdict was ill found ; and therefore ordered it 
amended, that the whole matter io Law might come in queſtion. 4% e Amendment 


— — — 


Gray againſt Walye 
Mich. 1649, Bac. ſup, 


7Atye ought an Acton upon the Caſe againſt Gray, foz 90 
theſe wo20s of him, biz. lack Walye was queſtioned for ſtealing ofa ne „ 
y Mare with a ſnip in her ear, aud hae and cry went out after him, and he — Laren vp. <o- 
Ford nor hw his face heresbourts, The Plaintif had a Uerdic; and the on the caſe, p 
Defendant moved in Arreſt of Judgement, that the wo2ds were not adio 
nable, becauſs they were general and uncertain wozu, and it doth not ap- 
_ pear the party was damniũ ed by them, no2 how long ago they were ſpoken, 
Roll chief Iuſtice ſafd, that the party was vefamed by ſpeaking of them, and 
be hath tafd it that he loſt his Credit thereby. Therefore let the Plaintif have 
his ludgement, except better matter be ſhewn. But Nicholas lu ſtice doubt: 
ed whether they were actionable or no. And Ask Iuſtice nihil dixit. 


. Mich; 1649. Banc, (up. * 
A Attoznep of this Court that was within age, appeared to an Adion Error againſt 


A 


(2 


at Arroiney 


propria perſona, and pleaded to iſſue, and had a verdic and a judgment . Cu, 
fo2 him: and upon this a mit of Erroz was b2ought here, it being an erroz appearing "7 
in fa ; becauſe that being within age did not appear per guardianum, N02 popria gege- 
by his Attoznep ; and it was ſaid, that it is not helped by the Statute of Je- *. 4 N 
wuhin age. 


olalls, though it be after verdict. And thereupon the Court ſtayed the Exe- — 
cution. ä 


Mercer againſt Rule. 


Mich. 1649, Banc. ſup» 4 
I Ve Court was moved, That a wzit of Erro was bzought to reverſe a For a greg 
Judgement, and that it was received and allowed : and notwithtand- 4 & at- 
ing the Plaintit᷑ that had the Judgement had taken out execution; and there- a chment for 
upon it was pꝛaped fo2 a ſuperſedeas to ſuperſeve the and foz an — ——__ 
Attachment againft the party foz his contempt to the Court. And it was ter a vic of 
urged by the Councel that moved, That after a w2it of Erroz fs received Error brought 
and allowed, the hands of the Court that gave the Judgement, are fozecls- nd allowed, 
ſed from granting out execution, and that the wzit of Erroz is init ſelf a cen: 
Superſedeas. and cited Dyer 28 3. and therefoze concluded, that the executt- E ecurion. 
on is not well iſſued fozth. Twiſdenof Conncel on the other fide ſatd, that 
e the wzit of Erroꝛ was not duly parſued, becauſe the roll was not marked; 
and therefoze the party might well take out execution, But Roll chief Io- 
ſtice anſwered , that the wait was well parſaed, though the roll were not 
marked; Pet if neither the roll be marked, no2 notice given to the Attozney N ce, 
on the other. fide of the bzinging the wilt of Erro2, if the party pzoced 
to take ont execution , it is no contempt to the Conrt : otherwiſe tt is 
a 
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Contempt. Aacontempt ; And it is the duty of the Clerk ofthe Erro2s to mark the roll, 
Spc;ſedeas, and not the Attoꝛneys; and therefore rake a Superſedeas, quia improvide e- 


o 


manavit, to ſtop executios. 


— — — — 


Pym againſt Morgan, alias Bambery and Baſelye · 
ps Mich. 1649, Banc, ſup. 
Hill, 24 Car, rot. 1062. 


Argument | : | N an Ejectione fitmæ bzought fo2 the Pannoz of Caledown, The De- 
upon besen! fendant pleads Not guilty z and upon this the Jury finda ſpectal verdic 
rjcliou fr. do this effect , That Sit Thomas Morgan was ſeiſed in fee , amongſt other 
2 lands, of the lands in queſtion, and that in 13 Car. he made a ſettlement of 
Is. af theſe lands to himſelf ſoꝛ life, the remainder to his daughter Mary foz life, 
the remainder to the heirs ot the firſt Tenant fo2 life, with a power of te vo- 
cation, to alter all o2 any part of the ſettlement made at any time during 

his lite: The verdict finds further, that there was an D2dinance of Parlia- 
ment made in the year of our Lo2d, 1647. that Sir Ibomas Morgan ſhould 

fozfeit all his lands and eſtate which he was then ſetſed 02 poſſeley ot, 0; 

had been ſeiſed oꝛ poſle ſſed of from the pear 1 641. and that by the ſame ©;- 

dinance the lands in gueſtfon were given to Pr. Pym ; « that by virtue of the 

ſaid Oꝛdinante he entted 4 was ſeiſed pro ut; that Pr, Pym died ſo ſeiſed, 

after whoſe death thePlaintifslefſo2,as his hetr,entrev,q made a leaſe to the 

Plaintt?, qafter that Sit Tho Morgao died. « Mary the Defendant clatming 

as tenant fn remafnder fo2 life after the death of Sir Thomas her father, by 
vertue of the ſettlement made 13 Carol, entred into the lands in queſtion, 

and the Plaintif as lcfſ&@ of Pym b2zings the adion. Upon this ſpectal ver - 

dia, the Queſtion was, Whether by the Oꝛdinance of Parliament made 

not till the year 1645. yet loking vack to the pear 1641, the remainder of 
the lands in queſtion, which was ſetled 13 Car. being befo;e the making of 

the Ozdinance, and alſo befo2e the time to which the O2dinance looks back, 

Forfeirure. he fozfeited by the Oz dinance oꝛ not : Latch of Conncel with the Defen- 
dant argued That it was not fozſeited ; t. Becauſe that the D2dinance fs 

penal, and retroſpective 02 loking back; and therefo2e it is odious in Law, 

and ſhall not be largely interpꝛeted but as ſtrictly as map be. 21y, The 

p:camble of the O2dinance ſets foꝛth 2. things, as the reaſons why the D;- 

dfnance was made; 1. Pr,'Pyms deſerts, to whom the lands were given; 

Ap, Morgans offences, foz which he was thus puniſhed : and both theſe 

grounds fo2 making the Oꝛdinance can extend no further than to the pear 

1641. aud ſo not to the time of the ſettlement made 13 Car, by Sit Tho- 

mas Morgan; fo2 then neither of theſe canſes alleged were in being; 2ly, 

The purview of the Oꝛdinance is double; 1. punitive : 2ly, remunerative. 

1, the punitive part, which concerns the puniſhing of Sit Tbomas Morgan: 

alp, the remunerative part, concerning the rewarding of Pr. Pym ; and the 

panitiue part made fn the pear 1645. cannot reach the eſtate ſetled upon 

Mary his daughter fo long befoze, viz. 13 Car. foz it can reach no further 

back than to the pear 1641, at the moſt. to which time, and no further, the 

Oꝛdinance ts retroſpective : and in the Statute of 23 H. 8. general wozds 

ol an Act are reftrafned, Beſives, there is a demonſtration in the D2dt- 

nance, that ſhews the Oꝛdinance doth not extend to the c ſtate of the Defen- 

nant, as may appear by the p2oviſoes conteined in it; fo2 although the chil- 

dꝛen of Morgan are to be puniſhed within the Ozdinance by the ſecond p20- 


1 


vil o of it, pet this extends not to ſo long time as to 13 Car. when the eſtat⸗ \ 
was ſetled, but only to the eſtate, as it was in the year 1641. And there- 
oze 


XUl 


\ 246 1649 * 1 (a 2. 161 


foze pꝛaped Judgement fo2 the Delendant. Wadham Windham on the o- 

ther ide argued, that the eſtate of Morgan, thongh it was ſaid to be ſetled 

13 Car. was fozſcited by the Oꝛdinance. Becauſe the eſtate was not 
abſolutely ſetled at that time, foz there was a p2oviſo in the conveyance to 
revoke the ſcttlement , ſo that at the time of the Ozdinance made the c- 

late was in Sir Thomas Morgan abſolutely to diſpoſe off as he pleaſed, and 

by the woꝛds of the Oꝛdinance all Morgans effate is paſſed without an ſa- 

ving, and the pzoviſoes of the Oꝛdinance do p2ove, that the Childzen of Sir 
Thomas Morgan were ercepted out of the ſavings made to p2eſerve the e- 

ftates of others, Alſo Boons and Favours beſtowed uſe to be amply ex- 
pounded,and this being a Boon beſtowed by the Parliament ſhall receive as 

large a confirucion as is poſsible. Bc ſides Morgan was a Paptft. g therfoze 

it may well be ſuppoſed, that he intended not this lo any real ſettlement, but 

only by way of ſubtility foz ſome pztvate reaſons : foz we know that Pa- 

piſts do uſe to make ſuch ſettlements as this was to p2eſc rve them from pe- 
nalties of the Law. And the woꝛds of the Dzdinance are accumulati be to 
convep all Morgans eſtate, and there are no reftriaipe wozds, and if there 

were they ſhould be void here: foz the Panoz of Callidown, being the Lands 

in que ſtion are expzefly given by the D2dinance. and as to theſe Lands the 

rights of all men are bound, and therefo2e if there were a ſaving it would 

be void, as it is Cock rep. Alton Woods Caſe, And an ac of Parliament 
ſometimes is as a convepance, ſometime as a judgment, and both wates a ſa- 

ving in it is void and ſrivolous, 1 Rep,4. A conditional eſtate oʒ a right may 

be ſaved by Judgment 02 fine, but not an entire eſt ate oz interef,and there» S. ag 
toze the eſtate of Mary in the Panoz of Callidown, cannot be ſaved by any 
pꝛobiſo, and be cited Alton Woods Caſe foz authozity in the pzincipal Caſe, 

I. 51 But admitting a general ſaving had been good to ſave Maries eftate, 
pet as the woꝛds 2 Dzdinance were penned, her eſtate is not ſaved by 
it, loꝛ the woꝛds were put in the Ozdinance foz the advantage of Pym, and 
not to pꝛovide fo Mary: fo2 ſhe claims from Thomas Morgan, andſo pzay- 
ed Judgement fo2 the Plaintif. Roll chief Iuſtice ſald, that the pꝛoviſoes 
in the Oꝛdinance are not vold to all perſons, as Windham argued, foz @Þtran- 
gers are clearly pꝛobided ſoʒ by them, But let che Caſe be argued again Sa» 
turday fortnight, Poſtea, Wo £9 1 7 


Hatwycod againſt Payte. 


Mich. 1649 Banc. ſup» 


” 


Entred Hill, 24 Car. rot. 78. af 


IJ Be gueſtton inſiſted upon in tt is Caſe was, whether upon a recovery in — 

an Adion of Debt againſt a Parſon, the Tithes be extendible by Ele- Tut bie ag 
eit. Hales of Councel with the Plaintif held, that thep arc, becauſe that n E 85 15 58.24 
Tithes may be ſaid to be Tencments, and the Parſon hath a Free · hold ind e. 
them, although he hold them jure Eccleſiæ. But Roll chief luſtice ſatd, that Eleg·. 
a Patſonage cannot be extended, but that the Debt may be le vyed out of the . 
p2ofits of it by the Sherff, as it was wont to be done: fo2 now there being 
no Biſhops the p2ofits cannot be ſequeſtred by the Biſhop of the Dioces , Scqucſtration 
as they uſed to be, But lerman and Nicholas luſtices doubted. Ask Tuſtice 
agreed with Roll, and ſaid, that by the Common-law the Clergy re no Clergy. 
mo2e pꝛivileged from paying thetr debts, than Lay men are. Roll chief lu · 4 . x ca 
nice ſald, it hath been hetetofoꝛe queſtioned, whether a Clergy-man be ſab. 2 | 
fect to watch and ward, oz to contribute. to ſatiofie fo; a robberp done with⸗ 


Þ in 
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judgement in 1 rent due to him as Leſſee of a Wſcarage, and upon nil debet pleaded, 


Deb gane there was an JCſue joyned, and a vervic found foz the Plaintif. The Defen- 
an dant moved in arreſt of Judgement, that an Acton of Debt did not lye, but 


Mich. 1649-41 (az 


Tyndal and others againſt Harington, 
Mich. I 649, Banc, ſup, 
Yndal bzonght an Aaion of Debt againſt Harington foz arrerages of 


2Qnuity, 


Debt. that he ought to have brought a Writ of Annuity, becauſe 22 fo2 arre- 
Annuity, rages of an Annuity , which pet continnes, and 6 H. 4. 7; & 9 H. 6, 94. 
were cited, The ludgement was arreſted till che Plaintif ſhould move, 


Compton againſt Allen. 


Mich 1649, Banc, ſup. 

( Entred Trin. 1649. rot. 348. 

Demurre- — — by ought an Acton of Covenant againſt Allen his L efſee tos 
upon a Plea 


8 N years upon a Cobenant of the Indenture, ſoꝛ not keeping t he e let 
in an ddion unto dim in repair. The Defenvant pleavs, that the Þouſe was 


0 Ovenaht by 
* 4 Gee caſualty. The Plaintif demurs to this Plea, and foz caaſe ſhews, that the 


Plea was contrary to the Defenvants exp:eſs Covenant by his Deed, and 

therefoze was not good, Roll chief Iuſtice ſafd, that a Leſſee that covenants 

8 eld to repatt, ought to do it it the Youſe be burnt, be it by negligence, oꝛ by 
* other means. Therefore let the Plaint if have ludgement except cauſe ſhew- 


ed to the contrary. 
—againſt Phillips. 
Mich. 1649. [ anc, ſup. 
" Arreſt of N Action upon the Caſe was bzought againſt Phillips foz ſuffering one 


Judgement in toeſcape; The Plaintiff had a verdi; The Defendant moved in ar- 
an actij n u- reft of Judgement, and fo2 canſe ſhews, that the Declaration was inſuffict- 
= the Calc. ont, Foz 1. it ſh2ws, that the party was arreſted that made the eſcape, 
3 but it doth not ſhew by what p2oceſs he was arreſted. zly. The Declara- 
tion ſaith, that he was arreſted virtute Querelz, which cannot be: fo2 he is 
artt ſted by virtue of the Writ, and not of the Plaint. zly. The Decla- 
ratton doth not ſhew by what authozity the Pꝛiſon was kept, out of which 
1 the efrape was made. Roll chief Iuſtice ſaid, that the ſecond exception was 
e. material. and then it the party be not well arreftev, tdere can be no eſcape, 
and ſo the Acton lyes not. Therefore ail cpiat per billam, ifcauſe be not 

ſhewed ro the contrary, 


4 


Iohnſon 


Mich. Sd iz 17 


— — — — — — —— — 
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lohnſon againſt Abiogton. 


Mich. 1649, Binc. ſup. | 20 


JObnſon bzought an Acton of the Caſe againff Abington, and declared, Wreſt 7 
that the Defendant in conſideration that the Plaintif would veltver unto 0 n 

the Defendants Son ſach wares as his on ſhould deſtre, did allume and „ in A 

p2omiſe unto the Plaintif that he would pay the Plaintif-fo2 them, and a- fr. # ew 7 74% 

vers that he had dell vered certain wares unto his on, and that the Defen: 

dant did refuſe to pay foz them , and foy this he bꝛought his Action, The 

Defendant pleads non Aſſumpſic, and upon this an Iſſue is jopned, and a 

verdict found foz the The Defendant moved in arteſt of judge- 

ment, and foz cauſe ſhe vs. that it doth not appear, that the Son of the De: 4verment 

fendant did deſire the Goods that the Platntit delivered unto him, and fo: 

which he bzings his Adfon , and the Aſſumpſic being to pay fo2 ſuch as his 

Son ſhould deſire, the Declaratfon ought to ſet fozth an adual veffre of the 

Son, to have the wares delivered. But Twiſden of Councel withthe Plain» 

tif anſwered, that the dell very of the commonitfes by the Platntff , and the 

acceptance of them by the Defendant implyed a defire, and it is not neceſſa- 

ty to ſhew an actual deſire, lerman Juſtice ſat, there ought at lcaft to be a 

verbal deſire. But Roll chief Iuſtice ſafd, that the acceptance of the wares fs 

an actual deſire, and that is mo2e than a verbal deſire, and it is not neceſſa, Declaration,  * 

ry here to affirm the punctual woꝛds of the omiſe: but only the ſubſtance r * 

of it. And therefore let the Plaintif have bis ludgement, if better matter be 


not ſhewed, f 
Mich- 1649, Banc: ſup. 
21 


VV Alker moved to quaſh an enditment againſt the Jnhabitants of Mile» To quam an 
end, within the Pariſd of Stebenhoth fo2 not repairing the high wap, Enit , 

and to take off the iſſues upon a Certificate read, that the way was repaired, * n 

and upon this exception taken to the Endia ment, viz. that the Inhabitants 

of Mile-end within the Pariſh of Stebenhoth are endided, and Mile-end is but 

a Hamlet within a Partſh, and a Hamlet within a Pariſh cannot be charged 

to repatr a high wap, except it be by pꝛeſcription, 02 ſoꝛ ſome other ſpecial 

reaſon : ſoꝛ of common right the whole Pariſh is charged with it; and here is Common 

no ſuch pzeſcription oz particular reaſon ſhewed in the Endiament, and rich-. 

therefoze it is not il chief Iuſtice anſwered, that of common right eb way. 

a Hamlet is not ſo charged, but a vill is; and therefore let ic be quaſhed, but 

the iſſues ſhall ſtand : for few will repair the high way till they be torced. 


Fines againſt Dell, 
Mich, 1649, Banc, ſup, 22 
Fines bzonght an Action of Debt upon an Obligation to perfozm certain Deuten te 


Covenants contatned in an Indentnte. The Defendant pleads perfoz- ? — — 
mance generally; The Plaintiff demurs to the plea, and fo2 cauſe ſhe ws, Obligarion to 
that divers Covenants are compziſed in the Jndenture, and that ſome of p rον Co- 
them are in the Affirmative ; and others of them are in the Negative , and venant⸗ «4 : 

therefo2e a general pleading of perfozmance to all is not ſufficient : fo: as to View, Y ? 

the Covenants in the Affirmative he ought to plead a ſpecial perfozmance, 
and to ſhew how he hath perfo2med them. The Court bid the Plaintit tate 

his jud gement, except cauſe be _— to the contrary, 

2 Mic h, 


XUM 


x 


164 "Mie 1649. 


0 Mich 1649 · Banc- ſup · „ j (> = 


ve 2 rule 6s : Te Court was moved that there might bs a rule of Court foz the party 

acknowledge; T upon ſatisſadton made of a judgement obtained by him, to acknow- 

latatadtion. ledge ſatisfaction. But the Court denyed it, and ſafd there was ſome 
trick in the buſinefſe ; For no doubt but the party upon receipt of what is due 
to him will acknowlege ſatiefation without a rule to compel him, 


Crible againſt Orchard. 
Mich. 1649. Banc. ſp, 


Entred Trin. 1649, rot. 30. 
2 8 
4 »pon 2 { cbard bought an adion of debt again Crible upon an Obligation, 
judgment in the Defendant pleaded per minas ; Upon this an iſſue was jopned , and 
debe upon an à UV erdid and a Judgement given in the Court at Barnſtaple foz the Plain- 
Obligation. tif, and upon a Writ of Erroz bzought tee Errozs were aſsigacd ; 1. 
That the Declaration was inſufficient. alp. The Common Erroz. zlp. 
That the Venire was not god; but theſe were over-ruled. And Kol 
chief Iuſtice upon Oper ofthe Recoꝛd found this Erroz , That the Jurp in 


# 7 D»mees. 3 the aſſeſging of damages ſap pro miſſi : & Cuſtagiis, &c, but doe not not lay 


ludge ment. circa ſectam et expenditis, and ſo it cannot appear foz what the coſts and da- 
mages are aſſeſſed, and ſafd, It is true that the judgement is right entred ; 
but there is no UM erdia to warrant the Judgement, and therefoze ſt cannot 
be good, and therefoze let it be reverſed ffcauſe be not be lon to the con- 
trary. But we will not pronounce it now except the party deſire it for his 
own expedition. 


Ayre againſt Pyncomb, 
Mich, 1649. Banc. ſup. 


W ee, Yre bzought an Action upon the Caſe againſt pymcomb foz furchatg- 
— 705 ing ol a Common, and foz treading the Ozaſs: The Platutif had a 
an Adlon up. Uerdic - The Deſendant moved in Arreſt of Judgement, That an Acton 
on the caſe of the Caſe doth not lie in this caſe, but an Aſsize, 2ly. That an Acton of 
fr ſurcharg- Treſpaſs doth not lie fo2 a Commoner foz treading of the Gzaſs, 3ly. The 
_— Com- MFreſpaſs is alleged to be done in quibuſdam peciis paſtutæ, and the quantity 
Aatee. of them is not ſhewed. To the firſt Exception Roll chief Iuſtice anſwered , 
Te paß upon That the Plain tit may have an Aſstze 02 an Aafon upon the Caſe at his 
the caſe. eledion, although h:re be a diſturbance of the Plaintifs freehold, although 

that the antient books ſap the contrary: And thereupon the Court gave 


ludgement for thePlaintif, except cauſe ſhewn to the contrary, 
Brook againſt Hogg. 
Mich, 1£4g- Banc. (up, 


26 Hill, 24 Car. rot, 660. 


Iudgement in 
— SY. A Judgement given in an Action of Debt upon an account in the Court 
of Knaresborough was reverſed here, becauſe the Venire facias was 
Veni⸗ 


revei ſed ior 
Error in it. 


* Mich. 1649. ou (2 2 165 
Veuire faciss, c. which in an Inferfour Court is not gad, but it onght to Venire, 
ſap Venire facias duodecem probos et legales homines de, &c, x ſo exp2eſs all 
at large in wo2ds, and not with an, &c. Note, Many Iudgements given in 
Inferiour Courts have been here reverſed upon the ſame exception: But I on- 
ty mention this for an authority to be cited upon occaſion, 


Ibſon againſt Beale. 
Mich. 1649, Banc, ſup, 


Hill, 24 Car, rot. 625, 


z7 
Bſon bzought a Writ of Error to reverſe a Judgement given againf him 
foz Beale in the Court at York, in an Aaton of Debt upon an — to re- 
and aſsigned foz Erro2s. 1. That the party hath nat entituled himſelf to d 1 fd. 
the Action. 21y, The iflue is not well fenen; foz the Plaintif ſaith, ideo * 
ponit ſe ſuper patriam, where he ought to ſay, petit quod inquiratur per Iſſue. 
patriam. 3 ly. Be concludes, to his damage of 1.1-(5,) fifty pounds expier; 
ſed in numerical Letters , viz. L. fo fifty , and L. tos pounds, inſtead of ge. 
quinquaginti librarum. The ſludgenlent was reverſed upon the laſt Ex- 
ception, 


Stubs and Manklyn 


Mich. 1649. Banc, ſup, 4 

A Writ of Erroz was bzought to reverſe a Judgement given in the Error to re- 

Court at Owie · bridge in York , in an Acton of Debt upon an © verſe a ludge- 
on, and the Common Erroz only alsigned. But Roll chief Iuſtice uym . 
Dyer of the Recoꝛd tok this exception, That the Recoꝛd was ideo præcep- 
tum eſt Vicecomiti, and it is not ſaid in Curia, and ſo it doth not appear to 1 
be ——+ ono of the Court; And for this Error the ludgement was y.,;... 
reverſed. 


Topladye againſt Stalye, 
Mich 9 2649 Banc. ſup, 
Mich, 24 Car, rot, 596. 


29 
Opladye bzonght an Action of Treſpaſs quare clauſum fregit & pedibus 

T — * &c agatnft Stalye : The Detendant makes — —— 
cgtion , That he did enter intojthe Plaintifs Cloſe to ſearch foz Þhwp that uon Aples 
were tollen from him. To this Plea the Plaintit demurr'd, and foz cauſe in Treſpaſs, 
ſhews that the juffification is not good, foz it is not ſaid by the Defendant 
that the Plaintif had ſtollen the Sep, o2 that he had any ſuſpition that he 
had ſtollen them, 03 that any other had coten them a d2ziven them upon the 

fs land, and ſo had no colour to come there to [earch fo2 them, and 
the Books of 37 E. 4. f. 1, and a7 H. 8, 237& 6 E. 4 J. & 21 H. 7. f. 10, & I 
22 H. C. f. Wa & 28 E. 3. f. zo? were cited. Another exccption was alſo AB catien. 
taken, That the Defendant doth not ſay that the Gate of the Cloſe wbete 
he entred was open; aud thongh he may juſtiũ e to ſearch fo2 his Sep in 
the Cloſe , pet he cannot juſtific the 9 of his Cloſe to doe it. But 

: 3 Roll 


UM 


166 Auch. 1649, * ( * 


— — 1 — — - — —— — 


Roll chief luſtice ober · cult d this t xteption: Andfoz the matter in Law, 
whether the Delendant had made a good juſtification oz no, He held that 
he had not, fo2 all that he hath alleged by way of Juſtification is but matter 
Diſtreſs, ol pꝛivate p2ofit to himſelf, and not fo2 the publique good foz he went 
Damagefea- not thither to find oꝛ app2ebend the Felon , but to lo foz his Shed; And 
1a t. if Cattel be ſtollen and put into my ground, J may take them damage fea- 
fant , o2 bzing an Acton of Treſpaſs againſt the owner, and the owner 
Licence. cannot take them away without the licenſe of the poſſeſſo2 of the ground, 
; fo2 if he might, by that means the poſſeſſo2 of the ground would be without 
remedy fo2 the damage the Cattel had done him: And he ſaid , That when 
one hath ſaſpition of another ſoꝛ felonp , he ought to ſhew the cauſe of his 
Aricſt, ſuſpition, otherwiſe th: party ſuſpected ought not to be arreſted upon it; 
and concluded that the Plaintit ought to have Judgement. Jerman Juſtice 
held, that the Defcnvant onght to have Judgement, becauſe a p2ivate inju- 
ry as this Treſpaſs is, ought to give wap to the publique god, viz. the diſ. 
tobe ry of Felonp ; and here is a'publique god intended, and it onght to take 
place of the Plaintifs int onſideradie injury. And he ſatd that one map be 
arreſted toꝛ Felonp only upon Common fame, if there be a felony com. 
mitted : Otherwiſe it is it there be no Felony done. Ask Juſtice ſaid the 
Caſe was hard on both ſides, But the Court gave Judgement tor the Plaintiſ 
except cauſe ſhould be ſhewn to che obdntrary, 


I 
* Mich. 1649. Banc. ſup. 

To quaſh a IId moved the Court that the retoꝛn of a Habeas Co granted 
— wan ae V V fo2 certain rfoters called the Diggers that were committed by 
cou. Juſtices of Peace upon finding the Riot upon their view migbt be filed 

which was granted, upon which he moved that the pꝛiſoners might be dil: 
charged, but the Court commanded the retoꝛn to be read, upon the read. 
a ing of it Wild took this exception , viz, That the priſoners were committed 
contrary to the Statute of H. 4. c. 7. fo2 by that Statute the Sherif ought 
to be pzeſent at the finding of the Riot, which was not ſo here. Walker 
held that the Juſtices had power by the Statute without the @herif to en- 
quire of the Riot, and to commit the Rioters, But Roll chief Juſtice ſafo, 4. 
that there is no enquiry made in this caſe, foz the Riot is found upon the 
View. view, and ſo there needs no enquiry , and the Recoꝛd ought to be made up 
Record. bp the two Juſtices that had the view, and by the Sherit, and it is not made 
by them as Juſtices but as Judges joyned with the @herff by the Statute, 
t Juſiices that find aRtot may either bzing in the Reco2d fn Court propriis 
manibus of their own acco2d, 02 may ſend it into Court, as they habe done 
here. The pꝛiſoners committed upon the firſt Reco2d read ( fo? there were 
Diſcharge, two here read in Court) were bafled but not diſcharged, although the retozn 
wrasnot god, becanſe the Court ſald ft was not uſual to diſcharge p2iſo- 
ners at the firſt reading of the retozn;z Foz the other p2iſoners, The Court 


adviſed» 
30 Bendir againſt Oyle. 
For a Prohi- , 
1 Mich, 1649. Banc. ſup, 


— — A Pꝛohtbition was pꝛayed to the Court of the Commilſstoners of pollt- 
| * — cy foz aſlurance upon a ſurmiſe that they p2oceeved there in the txyal 
& 4 2 of 
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of the Affurance of a mans life, which was ſaid to be tryable at the Common Aue. 
law, as it was befoze the Statute made that ereced that Court, as may ay- 
pear by the yꝛeamdie of the Statute. Rall chief Iuſtice laid, that the Afſu- 
trance of the lite of a man ts not within the Statute of AAurance. as the AC. 
ſutance of a mans lite upon the buying of an office; but this caſe is different, 
foz the man whoſe lite is here aſſured is going to fea upon Perchants af- 
fairs, aw his life may be as welkaſured, as the ſafe return of the ſhip he 
goes in. But let Councel be heard on both fides Wedneſday next; but wee 
will ſtsy nothing in the interim. Poſten. A 173 pd 44 


Mich · 1649, Banc: ſuper. 
4 


a N Jnfozmation was exhibited againſt the Inhabitants of the Town To amend 4 
A of Burmingham, foz not repairing Burmingbam- bzidge; two of the 0 — 
Defendants plead to iſſue, and a verdia was found fo2 them in paiis. Jt f 
was moved fo2 the Defendants, that Pr. Attoꝛney General had miſtaken 
the Ch iſttan name of one of the Defendants in his repttcation ; and pzaycd 
that the Recozd might be amenved befoze Judgement entred, that ie mendment; 40 
Judgement may not be erronious bpreaſon of this make. The Court | 
anſwered, Bring a Copy of the Record to us to adviſe upon; but they ſaid 
they did not ſee how it could be amended, for that ghey conceived there was ae. 

. 


no iſſue joyned. 


Hobbs againſt Blanchard. 
Mich, 164g. Banc, ſup. 


Paſch, 20 Car, rot, azo, 


33 

RLanchard bzourht an acton of Treſpas in the Court at Norwixch agatalt 

Hobbs, and had a verdia and a judgement. The Defendant bzought a Error to re- 
wzit of Erroz to reverſe the judgement. The crroz aſsigned was, that gerte 2 juige# = 
the Jury had not found the {ue joyned ; kon the ius joyned is, de in · pag & cular 450 
juria ſua propria abſque tali cauſa, and the Jury have found not guilty gene- 
rallp, Panel of Councel with the Defendant in the wait of Erroz ſald, that 
the Jarp have found the effec of the iNae, though they have not found the 
very wo2ds, and therefoze it is god enough, and he cited Fabian & King · v. 2 U 2 
ſtons caſe, 32 Eliz, and Wingrave & Homes bis caſe 3 Car. entred 2 Car. 4. 53 | 
rot, 632, Roll chief Iuſtice anſwered, That the verdict found the iſſue ar-3>: t 
gumentatively only, and not direaly ; and therefoze it is not god. lerman vd 
Juſtice was of the ſame opinion: and the Iudgement was reverſed , except y 
better cauſe ſhewn, 


Carew againſt Bawd, 


Mich, 1649- Banc, ſup. 
Trin, 24 Car, rot, 1607. 2 * 
f Demurrer rd # 
Arew bzought an Action of treſpas againſt Band foz entring into his v beef Pact. 
ground, and taking away a certain parcel of Tynn, The Defendant n dn 
pleaded of creſpofs, 


Mich- 16 49 0 22 


pleaved that he was ſervant unto the Lozd Moone, who was a Lo2d of the 
Parliament, and that he tok the Tynn by his Command, and claims his 
pꝛivllege as bis ſervant, not to be impleaded: to this plea the Plaintif de⸗ 
murrs, and foz cauſe ſhews, that the Defendant doth not ſbe w that he was 

Privilege. the Lozd Moons mental ſervant, and attending upon his perſon : and it may 
be he was his Carter oz Plowman, and ſach ſervants ate not pzivileged, - 
Roll chief luſtice ſaid, The p2ivilege is nat claimed here merly as his ſer- 
vant ; but he juſtifies here as his ſervant in defence of his Maſtets title to 

Waiver, the Tynn, which he took by his command, But ler the Detendant plead in 
Chief, and let the Plaintif waive the Demurrer : Or elſe let che Plaintif enter 
his ſuggeſtion upon the roll, that the Houle of Lords is now diſſolved, and ſo 
let them take iſſue and go to tryal: Or elſe let the party plead what he will 
upon record, and we will adviſe in the mean time. 


Paroch · de Hardingham verſus Paroch . de Briſley, 


75 Mich. 1649. Banc. ſup. 
Fur quathing A N 02der of Seſsfons made foz the ſetling of a poz woman in the pariſh 
— = — cb» of Hardingham was returned hither by a Certiorari granted fo the ſaid 
the ſc}irg oe Pariſh, and upon the return read, and opening the matter by Councel , the 
2 V2grant, Caſe was this. An inhabitant dwelling wit lin the pariſh of Briſley, did hire 
39 3%, a + a maid ſervant fo2 a pear, and Covenanted to give her Fozty ſhillings foz 
her wages, and entert&hed her into his ſervice, The matd ſervant ſome 
time alter fell ſick in his ſervice ; her Paſter thereupon turns her out of his 
ſervicc, without giving her any thing: the maid, foz neceſsity, in travelling 
from Briſley towazd Hardingham where her friends lived, and where ſhe 
was boꝛn, was fo2ced to beg foz reltef: whereupon ſhe was ſent as a Ua. 
grant to Hardiagham, where the was bozn, The Will of Hardingham ſend 
her back to Briſl:y , where ſhe was entertained as a Covenant ſervant 4 
whereupon they of Briſley p2ocure an oꝛdet of Seſsious to ſettle her at Har- 
dingham. The Queſtion was, Whether this were a god 02der,oz not, fo 
ſetling her at Hardingham acco2ding to the Statute Oz, whether the 
ought to be ſetled at Briſley, where ſhe was entertained as a Covenant ſer- 
vant and turned out of ſervice, and fo2ced to begg by that means. Roll 
chief Iuſtice ſaid, That here ſ@ms to be frauvulency in the Pater to make 


his ſervant a Uagrant, that ſo he may be rid of her, but it one begg meat 


V * 

8 and dzink, fo2 neceſsity, in paſsing between one Town and another, 
this is not begging to make one a beggar within the Statute. ' And there- 
Sellement, fore the Court ordered that the party ſhould be ſetled at Bꝛilley, where ſhe 
was entertained for a Covenant ſervant, and not at Parbingham where ſhe 

was born, it cauſe were not {hewn to the contrary. 

Farwoad againſt Paty, 
lie lb Mich. 1649, Banc, ſup. 


[ 8 in TP? caſe between Harwood and Patye was again ſpoken unto, bp Wild 
treſpaſs, whe- of Councel with the Plaintif, wherein the -Aaion being an Actiorr of 
tha T — v: Treſpaſs foꝛ taking away wheat, rye, and wod, upon an Elegit taken out 

7 gagainſt a Parſon, The Queſtion was, Whether Tithes are extendible 

* upon an Elegit by the Statute, oz not And he held that they are not exten · 
Extent. dible, frſt by the Common law — by Mag. Chaxga they ate not exten. 
dible. Cook upon Magna Charta, 3 N. Brev, 2277 Tithes are merlp 


Opf. 


— — 


— — — — 


Mich. 1649. , @z 


Spiritual things, and cxempt from an Lay conſideration, 11 Rep. 1 E Pri- 
dle and Nappers caſe, Cawdries cafe, 5 Rep. f. 2 5 H. 6. 397 where 


rights of Tithes are in diſpute, the Common Law take place ; but not 
where the Tithes themſeives are in di : Seldens Hiſtory of Tithes, cap. 
14. zly, The Statute of Weſtmin no alteration of the Common 


law in this point, and non uſage ts a god argument to pꝛode it; foz if they 

had bien vxtendible, it would fome time oz other have been put in pzadice ; 

and by the expꝛels woꝛds of the Statute of Weſtminſter, the 2d. Tithes are 
excepted, and the pꝛoceſs uſually befo2e that dited ed to the Biſhop fo2 ſe- 
queſtration, is not taken away by the Statute of 5 Ed, 3. 53. N. Brev, :66,f 
Though it be a freehold, yet is it not within the Statute ; and if it be with⸗ 

in the woꝛds of the Statute, pet is it not within the meaning of it, as Cook 

upon the Stat, of Weſtm. 2. doth yzove, 35 H. 5. 50. 9 E. 2. Clergy men 
antiently were not included in general Aas of Parliaments, becanſe the 
Church was acc ompted as an Infant alwayes within age, and ſo favoured Clcrg,, 
and pꝛoteded by Law. Next the late D2zdinance of Parlfſament dati made 

no alteration in this caſe; foz the Oꝛzdinance intended not to puniſh the 
Parſons of Churches, although it doe out Btſhops of thefr Biſhop2icks and 
dignities. And as to the Objection, That if the Tithes ſhould not be here 
extendible, there would be a (afler of juſtice. J anſwer, That our caſe is 

out of the Common law, upon which, the rule, that extraozdinary courſes 

are to be taken, rather than there ſhould be a fatler of Juftice, is grounded, 

Roll chief Iuſtice ſatd, that there are two Queſtions in this caſe, 1. Whe- 

ther Tithes are within the @tatnte » aly, Whether now that Biſhops are 

taken away by the Parliament, the Shetiſs may levy the debt of the Clergp 

as the Biſhops uſed to doe + and J concefve thep map, by a levari facias. Levari. 
But the great que ſtion is, Whether the Elegit lye And the Court inclined 
it did. But you will argue it again,therefore we will deliver no opinion in it. 
And the Court clearly held with Mr. Selden, That Tithes are not due jute 
divino ; and directed to ſearch preſidents, ifa Recogniſance had ever been Tithcs. 
extended upon Tithes. 


E legit. 


Cane againſt Golding. 
Mich. 1 649+ Banc, ſup, 22 


'— bzought an Action upon the caſe againſt Golding fo; fand zing his arrect of 
title by ſpeaking theſe wozds, viz. His right and title thereunto is naught, ludgement in 
and I have a better title than he, The Plaintif had a berdid Tho Defen- * — 
dant moved in Arreſt ol Judgement, that the woꝛds were not adionable. — 
Twiſden of Countel with the Plaintit argued that the wo2ds are adionable; he Plaintite 
toꝛ though the woꝛds ſpoken of themſelves may not be adionabie, pet hete tir. 
they are alleged to be ſpoken falſo et malic ſe, and that will make them 
adtonable, 43 B. 3. f. 33. N. Br. 95. Hob; Rep. Water and Freemans Caſe; 
and as to the Objeaton that is made. that the ration is only quod fuic 
veriſimilis vendere, and that he was hindered by the wo2vs ; and therefoze 
there might have ben no bargain made, though the wo zus had not been 
ſpoken: The anſwer ta, That it is well enough ſet fozthas it is; foz all 
treaties upon Contracts are but likely to pꝛoceed, and are not certain till 
the Contracts be made; but which is moꝛe, it is further alleged here, that 
by reaſon of the ſpeaking of theſe woꝛds he could not recetve his Tithes , 
which is an erp:eſs loſs. Hales foz the Defendant argued, that the wozds 
of themſelves are not acfonable, although thep be ſafd to be ſpoken fallo et 
malitioſe, except a ſpecial damage be alleged to come to the party; foz ſach 
Z wozds 


UM 


* it 
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wo2ds as theſe differ from wo2ds that are ſpoken of the perſon of a man 
Ano though there be damage, yet they are not ſcandalous; fo2 the Defen- 
dant claims a title as well as the Plaintif; andthe ſaying that the wozds 
were ſpoken falſo & malitioſe, doth not make them to be ſo ſpoken, no: 
makes them acfonable, if they be not ſo in themſelves, Roll chief luſtice 
ſaid, there ought to be a ſcandal and a particular damage ſet fozth; but it 


is not ſo here. But move it again Saturday next, Poſtea, = w;/ 453 
White againſt Holford. 


Mich, 1649, Banc, ſup, 


35 Trin. 1649. rot, 1 214. 
Frror to te- Writ of Extoꝛ was bzonght upon a Judgement gſven in an Action ot 
verie © jucge- Debt upon an Oblfgation to ſtand to an Award, and the Erroz al- 
mene 1 -"" ligned was, that the Arbitrement exceeded the ſubmiſsfon ; foz the ſubmiſ- 
gde. ion was toftandtothe award touching all matters in difference between 
the parties, and the award was, that the parties wall make general releaſes 
each to other of all demands; and the wozd demands, fs a woꝛd of a larger 
ſignification than the woꝛd differences. But Roll chief Iuſtice anſwered, 
That if the releaſe be moꝛe large in woꝛds, pet it is god enough: ſoꝛ it ſhall 
be intended only ol all matters in debate between the parties, and it there 
be other matters, you ought to have ſhewn them in pleading, other wiſe the 
Court wil not intend there are any;/to which the other Judges agreed, and 
gave judgement for the Plaintif, except better matter ſhould be ſhewn. 


Awad, 


Brooke againſt Brooke, 


Mich. 1649. Banc. ſup, » 
Mich. 24 Car, ror, 2 87. 


3J 
Error to te- BR ook b2ought an acſon of treſpaſs quare clauſum freꝑit. ; fo2 eating of his 
verſe 2 judge- I graſs with Cattel, xc, againſt Brooke: Upon Not guilty pleaded, an iſ- 
ade, dose ſue was joyned, and the Plaintif had a verdict and a judgement. The De- 
clautun fte, fenvant bzonght a w2 it of Erroz to reverſe this Judgement, and aſsigned 
1. ( & for Crroz, that the Declaration was incertain ; Foz the Plaintif declares 
N ol bzeaking his Cloſe, and eating his graſs, cum quibuſdam averiis, and doth 
* not ſay what Cattel; and ſo he map recover damages in this acfon , and 

bꝛing another action fo2 the ſame treſpaſs, becauſe it cannot be known what 

Barr, Cattel did the fozmer treſpaſs, Hales of Councel with the Defendant, 
— * fad the Declaration was god enough; fo? it is god in ſubſtance, although 
it might ha ve been better in ſo2m, and it being after a verdia, the incertainty 
is helped. And the Defendant, if the Plaintit Could bzing a new action fo2 
this treſpaſs, may plead by averment that he hath ſatisfied the treſpaſs don 
already, and aver with what Cattel it was done. Jerman Juſtice ſafd, the 
beaſts ought to be named particularly; foz averia is a large woꝛd, and ſig- 
nifies cattel of divers kinds; and it is to general a wo2d to declare upon. 
But Roll chief luſtice anſwered, where the thing it ſelf is in demand, and 
an action is bzought fo? it, as it is in an adion of trover and converſion , ths 
thing ought to be particularly named; but here the adton is bzought foꝛ da- 
mages foz bꝛeaking his Cloſe, ans eating his graſs. And ff you had ve- 
murred to the Declarotion, it had not been a god Demurrer ; but now it is 


Demurrer, 
after 


* 


* 


__ 
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after a Uerdic which makes it fronger acainft the IDefenvant, Nicholas © manic 
and As« Juſtices concurred with Roll, ſo the ludgement was affirmed. 


Mich, 1049. Banc. ſup. 4s 


J He Court was moved fo2 a Prohibition to the Admiralty upom a ſar- + to Publ 

mile that one was arreſted there foz reſcuing one out of the hands of a 44:1. 
Peſſenger of the Admiralty , who was taken by him by the warrant of the # 52 
Court,foz a contempt to the Court in a ſute depending there bet wixt him and — 8 
another, Roll chief Iuſtice anſwerev,ff the cauſe were maritine which was / = 
depending, there the Court may examine a contempt to the Court in that 
cauſe , bat they cannot p2oced criminally again the party that reſcued 
him that did the contempt, T herefore give them notice that they ſhew cauſe 
why we ſhould not grant a Prohibition. 


: Gs 


Prohibition, 
Ireland againſt Michelborn. 
Mich. 1649, Banc. ſup. 
Fatred Mich. 24 Car, rot. 111. 45 f 


Ichelborn bzought an Action of Treſpaſs againſt Ireland ; quare vi — o. 
et armis clauſum ſuum fregit , and foz dz{ving and beating his Cattel; n. on T. 
The Plaintit had a Judgement; the Defendant bzought his wait ot Erro; paß vi « ar- 
to reverſe this Judgement, The Errozs alsigned were, 1. That it ap- mis. 

pears not by the Continuando how long the Treſpaſs continued, aly. There 
is a diſcontinuance to part of the plea, and a departure alſo. Windham in 
anſwer to the firſt Exception ſafd , that it is diverſis diebus et vicibus, and it 
is without an uſque, and the contfnuance is but in aggravation of the Treſ: 
paſs and the Acton it ſelf is fo2 the firſt Treſpaſs, which is the oziginal, 


28H. 6. f. 1535 H. 6. ſ. 4. Hob, rep. 377. and the party may well enough 
averr in another Acton bzonght foz this L 
covered fo; it in an action fozmerlp bz 
de ſafv it was but as a new Declaration. 
in the w2ft of Erroz adviſe concerning the ſecond exteption. Roll chief lu 
ſtice fafd , he belte ved the caſe cited ont of Hobard was not well pzintev, but 
ſomething left out:toꝛ it hath been ruled that after a berdic it is god enough 
to ſap , one had fmp2iſoned him fo a long time; but here is a Judgement 
upon a nihil dicit, which will alter the Caſe, Ierman laftice ſafd, it was 
conſtoerable, and fit to be avviſed on. Holhead of Councel wit - 
tit in the w2it of Erroz took another exceptfon, viz, that there was an iſſue 
joyned as tothe beating of the Cattel, and that is not tryed noz continued 
— ,pet damages are given entire foz the chaſing and beating of the 
attel, 


Diſcontinu; 
ance. 


Mich 1649. * 1 ( 4 


Harris again ſt Gibbons. 
Mich. 1649. Banc, ſup, | 
Paſch, 1 649, rot. 303. 


42 


Frror to re- 
verſe a judge- 
ment in an 
Acti in on the 
Cali 


Ibbons bzought an Action upon the Caſe againſt Harris upon an A: 
ſumpſit, and declared that the Defenvant , in conſideration that the 
Plaintif ſhould let unto theDefendant a Booth in Sturbridge-fair,did allume 
+ pꝛomite to pap the Plaintit ten pound foz the ſame, and to pay the Plaintit 
ſo2 all ſuch Wine and Hops as ſhould be ſpent in the Both during the Fair, 
The Plaintif hav a Uervic and a Judgement The Defendant bzought a 
w2:it of Extoꝛ to reverſe this Judgement, and aſsianed this Erroz , that it 
did not appe ar in the Declaration that the Fair was ended when the Acton 
was bzought and conſequently that there was cauſe of Action, But I wif- 
den of Councel with the Defendant in the wit of Erroz ſaid, it ſhall be in- 
tended it was ended; foz the ſtanding there during the Fair is the cauſe of 
Declaration. Action. Roll chief Iuſhice took another exception. That the Declaration 
No ice. doth not expꝛeſs that the Plaintit gave notice how much Wine and Hops 
he lafd into the Booth during the Fair, noz that he made any demand of 
the payment of any ſum of money due, and ſo the Defendant could not 
know how much money he ſhould pap, and therefo2e the Declaration is not 
god, becauſe it is to general, Therefore adviſe whether you will maintain it 
or no, and becauſe the Councel deſired not to be farther heard in it, the 
Iudgement was reverſed, | 


Mich · 1649. Banc, ſup- 


43 

Arreſt of + A NB Adction of Covenant was bzoucht upon an Indenture foz the pay- 
ludęe ment in ment of a certain ſum of money at a certain time. The Defendant 
an action of pleaded papment at the time, and upon this an iſſue was joyned, and, a 
Covenant, Aerdia found foz the Defendant : The Plaintit moved in arreſt of Judge- 
ment. and alleged ſoz cauſe that the Jſue was miſ-jopned, becauſe the place 
of the payment was not alleged, which is material, and ſo there can be 
no Judgement, Maynard foz the Defendant moved foz Judgement, and 
ſaſd that the {Cue was well joyned , and that it was not material to allege 
the place of payment. becauſe it is a perſonal Acton , and the place ſhall be 
intended where the Aion is b2ought , 1 E. 5. f.? And here he cannot allege 
an fmmatcrial place, and ſo it muſt neceſſarily be intended to be where the 
Aaton is bzought. Roll chief Tuſtice, It you will argue it put it in the Pa- 
per. But there is a difference between fiading the money paid, and the find- 
ing it not paid. 


Denoit, againſt Oyle, 
N F 4 
44 N. 166 of 3 Mich, x 649, Banc, ſup, 


For a Prohi- 

wang pt Y Pon a Rule fo2merly made in this caſe to ſhew cauſe why a pzohtbitton 
licy for allu- would not be granted to the Court of Policy foz aſſurances. Hales ope· 
rance, ned the caſe, as fo2zmerly had been done, and pzays that there W = : 


y ds 
3 


3 
— — — % 


Nich. 649. +. 2 173 


P2obfbition granted, becauſe the party way have remevp here as well a in 

that Court, and ſo this Court ought to be p2eferred; andt he tontraa here 

hath no relation to merchandizing, and ſo it doth not p29perly belong to 

that Court. Secrjeant Glyn of Councel with the Defendant p2aped that 

there might be no p2obtibition granted, berauſe it hath not ben known that 

ever ſuch a p2ohtbition as granted , and he recited the Statute made ſoz 
allurantes of 43 Elif: fd ſaid this Caſe was withtn that Statnte , and is 

to be tryed by the Court of Policy, and that thts caſe doth p2operly con- 

tern merchandizing , and fs within both te Letter and rcaſon of the Law. 

And by the woꝛds of the policy it appears piainly that the Cont rau concerns 

me zing a the party ought not now to ſuggeſt the contrarp again ſt his 

own woꝛds in the policy. Roll chief luſtice ſafd, the wo2ds of the policy 

are not material, foz the woꝛds map be falſe; and the Contrad map be 

fo2 things not touching merchanvizing not withſtanding, and the intent 

of the Statute fs foz things merchantable , and if it appear they be 

not fo, a p20h{bition ought to be granted. Ser jeant Glyn replyed, that the ,,.._ 
vopage depended upon the skil of the party, whoſe life was aured by the : 
policy, and although the party were indebted, and there were ſecurity gi- 

ven by bail fo2 his debt, to the intent he might goe the voyage, yet this 

is within the Statute, Roll chief luſtice anſwered, This is a far 

fetch'd conſtrucion., and we cannot avoid the granting of a pꝛobibit ion; but 

b2aw the ſuggeſtion and veliver it on Monday next, and jopn iiue and try 

it this term. The Caſe in which this p2ohibition was moved foz and gran- 

ted was this, Denoir and Oyle wers bafle#fo2 one Captain Parr (whoſc life 

was afſured by the policy) in aſate againſt him in the Admiralty bzonght afurance. 
by one Buſhel fo 100 |. los fraight due by Parr unto bim, and upon that 

Parr having part in a plantation in the Barbadoes , and a quarter part in the 
ſhip he was to make his voyage, and his life was aſſured by Denoir and 


— 


Oyles who were his batl. | | 
Weſton againſt Plowden. 
Mich. 1 649+ Banc. ſup, 
Rot. 505. 4% 
T* Court was moved fo2 time fo2 Sir Edmund Plowden the Defen: 3 
vant to plead, becanſe the had declared againft him by the . 6. - 
name of Sir Edmund Plowden Knight , whereas he is by Creation Count / 8 * 


Palatine of Nova Albion, and that is now part of his name, and he muſt al 
ſo plead a ſpecial plea, Roll chief Iuſtice | — ro 
of Ireland, and neither the one no? the other is part of his name, as is ſug- 
geſted; and therefoze if you will plead in Chief take a werks time mo ze 
foz it: otherwiſe plead at pour pt til; ſoz a Count Palatine of Nova Aibioo, 


oz a Count of ireland, ate not additions in England, A >> 97 ul 2 a 


Mich: 1649. Banc. ſup, 
| 46 


Petition was pzefented to Commiſsioners of Sewers againf one 22 6 
Ad rotate He > Harty hates Commlloio-Conmitho- 
ners would remove the obſtructions ; upon which an Ozder was made by ner: of Scu- 

| E 3 | | the * an; 5 
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the Commilsjoners to make a view, and to certifie the matter to them, 
and upon this certificate a Jury was returned to enquire of the nuſance, and 
a verdia was given by the Jury upon Articles pzeſented unto them to en: 
qaire of it. This Oꝛdet of the Commiſsioners, and the pꝛoceedings there. 
upon were removed hither by a Certiorari ; and theſe exceptions were ta- 
ken upon reading of the return, 1. That it doth not appear by what autho. 
rity the Commiſstoners did ſit. 2. The pꝛeſentment made was not gos, 
fo: it is ſaid that antiently the r\ber was ſo and ſo, and this ts incertain. zl. 
The pzeſentment is, that they know not when the ii was made, which 
is ſuppoſed to be an obſtruction ; and ii the Pill were made beyond time of 
the memoꝛp of man,the Commiſstone rs have no power to enquire concern- 
ing it. Roll chief Iuſtice, Give notice to the Coancel for the Commi ſſio- 
ners of Sewers to anſwer the exceptions Medneſdap next. 


Shayler againſt Bigg: 
Mich. 1649, Banc, ſup. 


47 Mich, 24 Car. rot. 90. 
Wrir of Erroi log bzonght an Action of Trover and Converſion of a Yozſe , and had 
L rought by B a Wervic and a Jadgement. The bail foz the Defendant in the Aat- 
thc bail, on bzought a wit of Erroz to reverſe this Judgement given again 
the p2fncipal. The Court was moved to abate the wꝛit: The Court an- 
ſwere 14 w3ft of Crroz be Hought upon the pzincipal Judgement it 
— 5 abated, It hath been a gueſtion heretoſo ze, whether a w2it of 


a, Erroz bzought upon the pzfncipal Jnvgement , and alſo upon the Judge- 


ment given againft the ball together be god in part, and ill foz other part. 
But of later times it hath been ruled that it onght to abate foz ali. Theres 
fore let the party ſhew cauſe why the writ ſhall not be abated here, 


Mich. 1649- Banc. (up. 


ad OY He Court was moved to quaſh an Endicment foz a fozcible Entry, 
an Engict- upon theſe Exceptions. 1. Lhe 4157 made no title. zꝛly. The 
Endia ment is not ſaid to be found dy , bat by the Julfices, 3 lp. 


met. 


Ir Gay 3 It doch not ſay that the fozce was contra pacem publicam, as the late Ac of 


Paxitament directs , but contra pgcentteipublicz, The Court anſwered, 
it wa a foul riot, and deferved nl." Sk yet the Endi&ment was quaſhed 
opon the 1 and 3 exceptions. * | | 


Dell againſt Brown. 

Mich, 1649, Banc, ſup. 

49 j en (ard 
Error. Rown bzought an Action of Treſpaſs againſt Dell in the Common 


Pleas, foz taking away thzee Cowes, and had Audgoment a- 
gainſt him upon a nihil dicit. The Defendant bzought a watt ot Erroz in 


this Court to reverſe the Judgement,” The Erroz, was, that fo; 
Er tire dame two ofthe Cowes there tuas no dalge declared, and pet entire damages 
8 were ven fo; them att, which was ndt good. Roll Chief Iuſtice, This is a 


Iudge- 


x , x 
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judgement upon a Nihil dicit, and ſo there is no Verdict to help it. Poſtea 
136. H. & g. 62 


Barber againſt Pomeroy. 


— 


Mich. 1649. Banc. ſup. 
Entred Hill. 24 Car. rot. 595, or 10954 to 


due foz 7. pcars, and fo2 7, Capons; the Defenvant pleaded nil deber; judgement in 
upon this an (Cue was joyned, anda verdic found foz the Plaintif; the fn of 
Defendant moved in Arreſt of Judgement, and to this exception, that the , Dame go 4 
Plaintif of his own ſhewing had demanded moze than was due, 4 ſo ought 
not to have Judgement. The Nueſtion here was, Whether the Plaintif 
might not relinquiſh that part which is not due, and have judgement fo2 ſo "IEF 
much as is due + Yard of Councel with the Plaintif held that he might, d en- 
and cited Godfryes caſe, 11 Rep, f.45, b. and Hubbards caſe , 4 Rep, _— 
pꝛaped foz Judgement, Twiſden of Councel on the other ſide, pzaped 
judgement might not be given, and he agreed the caſes cited by Yard, and 
cited other caſes of the ſame nature, vhere the Plaintif may releaſe part, 
and have Judgement foz the reſt, But he ſad, that here the thing is entire 
and cannot be appoꝛttoned, foz then he ſhall falſifie his own wait, 1 Ed. 4.24. 
But Roll chief luſtice held, that the relinquiſhing of part ts not the faiſifying Roleaſs 
of his own w2it, although the thing demanded be enttre; foz he may as Damages, 
well releaſe after the w2it bzonght, as befoze ; and there was no queſtion 
but he might have releaſed part befoze, and he map releaſe where there is 
an in demand, as well as where a demand is god. Jerman luſtice held, 
that Judgement ought not to be given; foz he ſaid, that the reaſons of the 
caſes cited, are not like to the reaſori of this caſe ; fo2 here the verdic is not 
given fo2 the ſame ſum which is demanded, and it doth appear that here is 
an unjuſt demand, and it is his own fault: and if the Pefendant had de⸗ 
murred upon the Declaration, it would have been adjudgen no god Decla- 
ration, But Nicholas and Ask luſtices, agreed with Roll chief Juſtice, and 
ſo judgement was given for the Plaintif, except better matter ſhould be ſhewn 
on Saturday next, . S. 230 


B Arber bzonght an Acioa of debt againſt Pomeroy oz arrerages of rent arte cc 


Avery againſt Kirton. 
Mich. 1649. Banc. ſup, 


Mich, 23. Car, rot. 239. 4577 
Irton bꝛought an Acton of treſpaſs againſt Avery, and declared upon — — | 
an 6iginal, foꝛ impꝛiſoning him till he entred into a bond of 5001. up — (Go g99 ty 

on Not guilty pleaved, the Plaintit had a verdict and a judgement, The 

Defendant bzought a wꝛit of Crroz, and upon the Certiorari to remove the 

Reco2d, the Recoꝛd was certified, and in nullo erratum pleaded, bat the o- 

riginal in the Reco2d certified was, that the Defendant kept the Plafntif 

in pꝛiſon til he entred into 2. bonds of 3001, a piece, whereas the right o- 

riginal was till be entred into one bond of 600 |. whereupon the party 

bought a new wit of Errs2, and by that, had the true oziginal certified, 

The Councel foz the Defendant in the wit of Erro2 ſaid, That oziginal 

aſter 02iginal map as well be certified befo2e in nullo eſt erratum pleaded, Certficare; 

as 
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as aſtcrward ; but here the parties are at iſſue, and the firft ozigfnal is cer- 
tified, and iſſue joyned upon that, and there cannot be a new oziginal certf- 
ficd; and the oꝛiginal here doth not agree with the other parts of the Re- 
co2d, and ſo cannot ſuppozt it, and our oꝛiginal certiſi ed ſtands with the 
Recozd, and here is no Certiorari to warrant the oziginal here certified, 
and it is a material variance, 3 Iac. Banc, Reg. Cummins caſe, 9 H. «, f. 38.6 
Paſch. 1649. Kedgwins caſe, Yard on the other ſide anſwered, that now 
the oziginal is certified, and is befoze pon in this Court, and pon ought to 
judge as it is, and not as it onght to be; and it is agreeing with the fozmer 
pzoceſs, And both the oziginals were befoze the Declaration, and the 
Court ſhall take the right oziginal, and the other ſhall te intended to; ano- 
ther cauſe, Roll chief luſtice ſaſd, The Certiorari fs general, and not inter 
partes przdi&, but the certificate is inter partes prædict. And the Court 
map take the right oʒiginal that is certiſi ed, and the Judges are not bound 
by the plea in nullo eſt erratum that is pleaded. but may grant a new ozigt- 
nal wit of Erroz, but the party cannot require it, fo2 be is concluded by his 
Orginal. own plea ; and ii be diſcontinue his 02iginal, he may have a new, but not if 
Certiorsti. ye plead, and the Certiorari is good, and well certified, and therefozc 
judgement ought to be affirmed, lerman, Nicholas, and Ask to the ſame ef- 
fect ; and ſo jadgement was affirmed, except bettet matter ſhould be ſhewed 
Saturday next. 


Ratcliff and Dudeny. 


Mich. 1649. Banc, ſup. 
&2) Entred Hill, 23 Car, rot, 369, 


A — : VI. a ſpecial verdid. the caſe was this, A leaſe of a honſe and lands 

Fling omg was made to IS. fo 99 pears, the remainder to 1 D. foz 99 years, the 

vpon a ſpecial remainder to A. B. fo2 99 pears; p2ovived, that if the leſſees doe not tnha» 

ver dict. bit in the houſe let during the whole term, that then the leaſe hall be vold. 
The queſtton here was, Bow long the leſſees were bound to inhabit in the 
houſe - whether fo2 the firſt 99 years : oz fo2 that term, 4 alſo during all the 
years in remainder - and which of the leſſees were to inhabit - Windham 
held, that the two firſt lelees only ought to inhabit during the firſt 99 pears, 
and no longer, Bat Roll chief Iuſtice held, that thoſe in the remainder 
were not bound to inhabit befo:e the remainder falls to them; but c<dden- 
dendo ſingula ſingulis thep ought to inhabit ſucceſstvely one after another, 
And he tok an exception to the verdict, That the leaſe being to begia after 
the death of one Robert Duden, it did not find that Robert was dead, and 
ſo it appears not that the leaſe is pet begun; and ſo there can be no queſtion 

Venire, ftirred as pet: and thereupon the ca ſe was not argued, but a Uenite facias 
de novo was to iſſue, becauſe the ſpecial verdict was imperfect. 


Cane againſt Golding. 


22 b by al 35 Mich, 1649, Banc, ſup, 


* — ag 1 = taſe, fozmerly ſpoken to and argued , being an Action of the caſe 
— 2 flandering the Plaintifs title, was now ſpoken to by the Judges: 
et cf ladge. And firſt by Roll chief luſtice, who held that the Action did not lye, although 
ment ia an ft be alleged that the woꝛds were ſpoken ſalſo er malitioſe; fo; the Pſatntif 
Ten ob ebe gught to ſhew a ſpecial Cauſe: But that the verdict may ſupply, — the 
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Plaintif ought alſo to have ſhe wed a ſpectal damage, which he hath not don, 
and this the verdict cannot ſupply, The Declargtion here is to general, 
upon which no god iſſue can be joyned: and he ought to have alleged, that 
there was a communication had befo2e the woʒ ds ſpoken touching the ſale Ca. 
of the lands whereof the title was flandered, and that by ſpeaking of them, F 
the ſale was hind zed, and he cited 13 Tac, Tuet and Bailyes caſe, B. R. & 2x 


lac. Doctor Edwards and Ball. cafe, and 4 Car, Roe and Harwoods caſe, a 47 l Cmigo pl ih 1 


Judgement in it in Wind for Court, and te verſed here. ;. and 12 Jac. Sell and 


Paryes caſe, B. R. Terman Tuſtice to the [ame eſteq: and he ſaid, that there 
ought to be damnum et injuriaalleged to Baan ths Jon ; fo2 one with 
ta 


out the other is not enough, and here da ti ot appcar any damage, becauſe 
_——_— 


on of ſelling af the- land. Nicholas and Ask 
luſtices of the ſame opinion: 0 the 's, Nil capiat per billam, except 
better cauſe ſhewn. Roll Tuſtice ſail}, that there is digitus Dei in the caſe ; 


foz there was a ſtrange verdia foynd.. 


» BATS f 

Mich. I 64 gs” Bane. ſup . | 
Te Court was moved fo2 a Superſedeas foz the Earl Rivers, who was For a Super- 
Arreſted by a bill of Middleſex, and is in cuſtody of the Parſhall of this ſedeas tor a 


Court, becauſe he is Peer of the Realm, and ought not to be arreſted, The — 5 — a 
Court anſwered, You muſt plead your prixjfe if it be ſo ; for we cannot take «q. Y- 
8 2 z 


notice of it upon a motion. A 214 pt is 23% plu Privilege pe 
orice; 
Ridley and Emerſon. 
1649, Banc, fup. 


Paſch, 24 Car, rot; 400, Privng Wael 141 pl i 

' He cafe betiveen Ridley and Emerſon was again ſpoken imo, 'It was 5 e in 

in a w2it of Erro2 to reverſe a Judgement given in an Aaton of debt „ 0 over 
upon an Obligation in the Common Pleas, The Convition of the Dbit- : ludgement 
gation was, that the Defendant ſhould not put cattel upom a Common, big. in debe upon 
Ranſom Moor, befoze the pzoof and tryai of the title of the Common 'wore n Ob-. 
hav. The Defendant pleaded, that he did not put in dis Cattel. "The * 
Plaintif replied, that the Defendant din put tee Mares there befoze the 
p2oof oz tryal. An exception was taken, that there is variance between 
the Replication and Rejoynder, and the Condition of the Obligatton, "andy, . _. 
ſoit is not good. Twiſden of Councet on the other five, held that it was 
good enough not withſtanding, becauſe it is after a vervic ; and there is a 
good iſſue ſopned. Holhead on the Contrary held it fil; 1. Becaaſe the 
Replication doth not aſsian a vzeach of the Condition of the Obligation. 
21y, It is ſaid in the Condition, he hall not put Cattei into out Common: 
and the Replication is, that he did put cattel into ſuch a Common, naming 
it, and doth not ſhe w the Common lies. 3ly, There is variance be- 
tween the Declaration and the w2it of erroz, 4ly, There is a name miſta- 
ken, fo2 in one place it is Matheum, and in Mother it is Mathiz, The Court 
bid them adviſe, and bring Books to the Iudges. 


6 Aa Bruugye 
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Brungy againſt Lee- 
Mich, 1649. Banc. ſup. 


$6. Trin. A 649+ rot. 1 491. 
Demurrer up- Rungy bought an Aaton of Treſpaſs againſt Lee, fo2 taking of a Pare 
on a Plea in and impounding her till the Platntff dad payed 101. The Defendant 
72 pleaded by way of Juffification,that he did diſtrain her by virtue of an oꝛdet 
23 W made by Commrtſsfoners of @ewers, fo2 a tax aſſeſſed by them upon the 
Plaintiff. The Platntff demutred to this Plea, and ſhewed foz cauſe, 1. 
That it doth not appear, that the Commiſstoners who fmpoſe> the Tax 
had authozity to do it, fo2 it onght to be done by ix of them, and it 
doth not appear here, that they were moze in number than four, 2ly, It 
doth not appear, that they were all of them of the Quorum, as they ought 
| tobe. zly. There voth not appear to be any fault in the Plaintit, why he 
* ſhould be taxed, 4ly. The number of the Acres of Land doth not appear 
upon which the Tax waslapd. 5ly. Jt doth not appear, that the Land 
tared did lye within the Jurfſdiction of the Commiſsfoners. Upon theſe Ex- 

ceptions the Plea was over-ruled. 


Coles againſt Sibſye. 
2 — Qs,/ 06 ol þ ” * Mick; 1649; Banc, ſup, 
WT * bꝛought an Action of Trover and Converſion againſt sibſye; The 
Demurrer Defendant pleads the Statute of Limitation of Actions in Bar. The 


upon 2 iP Plaintif replyed, that he tok ont a Laticar ſuch a Term againft rhe Defen- 
ver and Con- dant foz this cauſe now depending, which was within the time limited by 
verſiog, the Statute. To this replication the Defendant demurred, and foꝛ cauſe 
» 2 110 che wed, that it was incertain, and ſo no iſſue can be joyned upon it: ſoꝛ it 
** only ſays, that he took out a Latitat ſuch a Term , and doth not ſhew what 
day ofthe Term he took it out, and ſo we cannot take iſſue upon it, and the 
uſual fozm is to ſhe w the day. Latch maintained the replication, and ſatd, 
it was good fn matter of ſubſtanre, and the Larirar all be intended to iſſue 
Term, fo2th the firſt dap of the Term: fo2 all the Term is but one day in conſtru- 
«ion of the Law, and the Defendant may take a certain iſſue, as it is 
| pleaded, Roll chief Inſtice anfwered, you ought to have ſhewed the refte of 
Time. the Latitat: fo2 the time is material in this Caſe, viz. to know whether it 
were ſued fo2th within the time exp2eſſed in the Statute foz the limftation 
of Actions, oz without, namely within fix pears oz no, and you might have 
made tt certain by pour pleading it ſpectally; Jerman differev in opinion; 
and thereupon the Court took time to adviſe. Vid, antes, 


Cuſtodes, &c. againſt the Inhabitanrs of Owtwell, 
15 Tyd. Newton, &c. 


For excepti- 1749. Banc. ſup. N 


ons and a 
{wers to 


tl em, upon a V Pon a Reto2n read of certain ozders made by Commiſstoners of 
recorn of Sec wers,againft the Inhabitants of Outwell, removed hither by the ſald 


— ya Juhabitants, by a Certiorari, Theſe exceptions were taken, 1. _ 
dot 


cs, 3 * 27 


XU 


ze the Commilſsfoners ate not compel to lay the tax 
ands within the — perm ons Port ne 
and 


implication th a Retozn made by Commſsfoners of Sewers fs good e- Netorn. 
nough. Maynard on the other fide held, that the Cufftome was well ſet 
fozth (2 the general charge foz the pzeſent necelsſty, and afterwards the 
particular Inhabitants charged hall have remedy againſt the other Jnhabf- 
tants to make them contribute, as it was in Dodo Lambs Caſe, that was 
lain in an Up3oar fn London, where the City was Mev genefally, bat the 
Citizens afterwards contributed to the payment of it: foz all are 
to the charge by the Common law , and it may be alfo by the 
The Court tepꝛoded the Councel,and ſaid, yon onght- not to argue 
pon at one time on the ſame ſive, except it be upon conclaſton of the | 
ments at Bar in the cauſe. Roll chief luſtice ſaid, the tax ought 
„but it is not to be laf> upon the Townſhip, it there be 

lo it, and ſuch a Cuſtome may be reaſonable, and it is 
to deftrop it, foz fear of the publique danger that may 
ds the retozn of the Commiſsfoners it is 


that day ſeven night to be heard onthe other five, - 
exception that was taken, that it not that Lynn Regis fs 
limits of the Commiſston by dirtae of which the tax ts 
fwered, that it doth appeat. To the ſetond exception taken, that 
Bank 02 Wall ozdered to be made, and not the repairing the 
is not within the Commiſsfon; It was anſwered, that the making of the 
new Bank is but to ſttengthen the old Bank, and ſo is but a repairing of an 
old wo2k, and not the making of ofa new, aly, The Wall is to be made 


to Ed.3.1.3,9. 
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it appears not that the parties tared have any benefit by it; Jt was anſwe- 
red, that it doth not appear that the Dꝛayners habe done any thing to thett 


own benefit in the making this Bank, noz were any cauſe of making the 
new Bank, To the cxception that it is not pꝛeſented where the Bank fs; It 
was anſwered, it is certain enough ſet fo2th in the Pzeſentment , and 1 
P2eſentments are not required to be ſo p2eciſe as other pleadings are, To 8 
the erteption that yd and Newton ought not to make the Bank becanſe 
other Towns uſe to do it It was anſwered, that foz making it in the new 
manner, the other Wills are not bound to make ft alone, but alſo that 
rersfve the benefit by it. Mheſe exceptions following were alſo taken to 
the laying of the Tax. 1. That all the Lanvs within the Wills of News 
ton and T yd are not charged, but ſo many Acres in one, and fo man in a. 
nother . To this it was anſwered, that | doth not appear that there were 
mot Acres than are taxed either in Tyd 03 Newton. aly. The hid grounds 
and the low grounds are equally * which is not indifferent : foz _ 
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Mich. 1649. 
acres are of a greater value than others ate. To this it was anſwered, 
that foz ought that doth appear they are of an equal value, zlp, They 
ought not to ſell the diltreſs taken, becauſe the Wills'vtd not bing in the 
number of acres, by the Officer appointed by the Commitſsfoners to doe it. 
At was ant we ted, that they may ſell the goods, 02 allow a Reple bin: And 
ſecondly here appears not to be any diſtreſs 02 impounding of the gods. Ser» 
jean Barnard on the other ide: Firſt he ſaid , that all the exceptions are 
not opened, and the firſt exception is not anſwered ; foz it appears not 
by averment that the Wills taxed are within the extent of their Com- 
miſsfon, as it ought doe, 2 H. 7. f. 13. Noz is the ſecoud Exception 
anſwered ; and although the Councel might at the finding of the Com- 
milston have taken it, pet ft may be taken now; and it ts not we wer 
how the old bank was fnſuffictent , noz what the charge would be to re- 
pair it: Noz is it ſhewed how Tyd and Newton are in danger by the 
not repairing and making of the new bank, Alſo rhe Commilſsfoners 
have cxceded thetr authozity fn exceeding the antient manner of taxing fo; 
the maintenance of this bank, and the tax ought to be laid accozding 
to the quality and quantity of the lands, which are to be taxed, and here 
doth not appcar how many acres are in the ſeveral Uflls, noz whether the 
tax doe extend to all, and the god land and bad lands are alſo equally taxed, 
neither ought there to be a new tax impoſed upon one Mill to caſe another , 
which by the cuſtom ought to repair the bank: And they have alſo made a 
new O1ficer here, which by the Statute they have not autho2ity, and have 
made an oꝛdet to puniſh one fo; refuſing this Office , by diſtreſs of his 
gods, which ought not to be; and they ought not to refuſe a replevin of the 
diltreſs taken, as they have here done, and the lands only that are lyable to 
tax are to be diſtrained foz it, and not the goods of another that is not 
the extent of the Commiſston. and upon theſe exceptions he pzayed 
the pzeſentment might be quaſhed, Roll chief Juſtice anſwered, we will 
not make all the law void foz ſome exceptions, therefoze give notice upon 
what ertept ions you will ſtand upon, Maynard anſwered, upon theſe. 1. 
That there ought not to be ſucha tax lafo , becauſe the lands taxed are not 
within the extent of the Commilſston ; fo? it appears not that they are with- 
in the Hund zed of Wisbiech. 21lp, All the Inhabitants within all the Wilts 
are not taxed , which ought to be, becauſe they have equal benefit , as it ap- 
pears by the pzeſentm2nt, The Court ordered it mould be moved again 
the next term. And Roll chief luſtice asked whp the dꝛainers ſhould not 
diſcharge this charge , who have been the cauſe of it, and they receive be- 
nefit by their dzaining; and it is not fit thep ſhould pꝛe judice otherg 
by it, Poſtea, 40%. . ge pl'g 1 


Pymm and Morgan, alias Bambery 


and Balely. 
3 4 
fr mn Jow 1 of x Mich, 1649. Banc. ſup. 
[of 

=p — »* His caſe was again moved upon a ſpecial Uerdic in an EjeRione ficmæ, 
upon a peci wherein the queſtion was, Whether the eſtate of Mary Morgan that was 
al verdit in (etled 13 Car. is taken away by the D2dinance of Parliament made 1645. 
a0 ect tone and which looked back to 1641, which was after 13 Caroli, Jt was held 


by the Councel that argued againſt the Oꝛdinance that it was not, becanſe 
the D2dinance is made againſt a dead man. 21y. The eſtate of Morgan 
was fozfelted to the State, and they out of it doe make an eſtate fo2 Pymin, 
with retroſpecton to the pear 1641, and no further ; and therefoze the e. 
fate 


\ 


— 
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nate ſetled befoze that time is not taken away : And if a Statute date a © 


double ſence, one againſt Common Juftice., and the other with Common 
Juſtice , in equal ballance, it ſhall be tnterpzeted in the bettet ſerice ; and 
that that hath been objcaed , that there is a power of revotation in the ſet- 
tlement ts not material; foz Morgan is now dead, and ſo this perſonal 
power is now gone, and ſhall not hurt the ſ-ttlement. A ſecond reafon is 
taken from the ſcope of the D2dinance, which conſiſts of thzee parts: 1. 
The Parliament injured. aly, Morgan the Offender puniſhed. zip. Pymm 
rewarded, and the Oꝛdinance ſhall not be ſtretched to puniſh Mary, who 
hath a particular intereſt, although there be not an exp2eſg, 
in the Oz dinance, 21 H. 714. plo v. Coramenr. 487% Car; 

linghaw, and that this is the meaning ot the Oꝛdinance may appear , be- 
caaſe the remainder is reſet ved to the Common. wealth ; and in douhtfall 
Conftrugjons of Statutes and O 2dinances,that ſhall be taken, which mates 
all parts of the O2dinance 02 Statute ſtand tog: ther, and ſuch is the Con- 
ſtruction here in not interrupting the eſtate of Macy, But it is obſeded, 
that the right of the Daughters is povided foz if thep clafm from another An · 
ceſto2 , and not from Morgan thetr Father. Jt was anſwered, that there is 
the ſame r:aſon to pzobide foz Morgans i ſtate that was tightly conveyed 
from him befoze the pear 1541. aaof a ſtrangers ſo deriving from Morgan. 
It is alſo objected that the Truſtees o: Pymm and the Common wealth 
ſhall have Morgans lands, and thep ſhall not be ſaſd to be fozfeited. It 
was anſwered, that the Aa diſtributes no moze than is foʒ feited, which can 
be no moze than Morgan had at that time. zly. The Parliament took no 
notice that Morgan was feized in fee imple, noz vhet fate he had. zly. 
After the eſtate of Mary Morgan ended, the reverſion in fee rerurns to 
Thomas Morpan , ſo that ber, but # particutat eſtate, and the Oꝛdi- 
nance map be ſatisfied though Mary Morgans eſtate be not fozfeited; fo: 
the reverſion may be fo2feited , and the particular eſtate pzeſerved, as 
Cleres Caſe is; and the ſaving is not here repugnant , as it is objected, noz 
deſtroyes the generality of the O2dinance, foz it is here ſatistyed. And 
the Parltament doth not tale notice of the conveyance made by Thomas 
Morgan, no2 of any other eſtate than that he had at the time of the ma. 
king of the Oꝛzdinance z othertviſe there would be a great inconvenience ; 

but it is objected, that the Sons claiming under Thome Morgen are: exclu- 


ded out of the ſaving, It was anſwered, that al they are, vet they 


are not excluded out of the body of the Ac , Dyer a7;Þ 0 +liz, and here the 
excepting of the interefhof the Daughters in the ſaving hath its effec, viz. 
the eſtate which they have of Thomas Morgan after, 1641, which ſhall be gt- 
ven by the Oꝛdinance, and not that which they bad-befoze . and ſo p2ayed 
judgement foz the Plaintif, viz. Mary Morgans leſſee. Maymrd-foz the 
fendant , viz. Pymms heit ſaid, That the Ad is the rule to meaſure our 
caſe by; and that the Ac doth take away the right of all the Childʒen, and 
that the ſaving helps none but ſtrangers, and notwithſtanding the recom- 
penſe reſerved foz Pymm , if the eſtate ſhall be ho2t, it is intended of ſuch 
an eſtate not within the ſaving ; and the eſtate of the Child zen is not with- 
in the ſaving , and here is not a general gift, but theſe lands particularly ; 
And in thts caſe Morgan had power to re doe his ſettiement , and ſo there 
is no bzeach made by the Dzvinanre of Common Juſtice, as is objecen ; 
becauſe he had an intereft in the cſtate , notwithſtanding the ſettlement. 
And all parts of the A ſtand verp well here together upon the beſt conſtru⸗ 
«fon of it, acco2ding to the makers intent. It J grant all my trees fruit- 
trees will not paſs ; but ff J except all my Apple-trees , all other frait- 
trees paſs, and the ance in Morgan doth not ſatiofie the Ad, and ſo 
pꝛayed Judgement (v3 23 Roll chief luſtice ſafd; P}, — 
a 3 nat 


— 


1 


oz h 
e 233 


Inter pretati- 
on. 


* 


4 


— 


Mich · 16 49 

nard pou miſtake the firft part of the Oꝛdinance. 

D2dinance looks further back than 1641 . in other lands not expꝛeſſed? 

be ſeemed to encline foz the Plaintif , but the other Judges foz the Defen- 
dant. But the Court concluded that it was a great 

great consideration, and therefoze grdered, That it 

the firſt Saturday the next Term. 72 
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bo a 
Fore Hibeas He Court was moved upon an Aſfidavit fo2 4 Habeas Corpus foz one 

— — ID foz ſuſpition i felony, koꝛ uttering counterfett monep , bo» 
for ſu!pirion Calle the Juſtices will not bail him. Roll chief luſtice ſatd, It is dangerous 
ot felony, ts remove ſuch a p2iſoner , and there is a Commilston of Dyer and Ter- 
vey miner to try ſuch Offenders; and we have no Copp of theMiceimus now, but 

nm ll vou bzing it we will make ſome rule in it, If the priſoner be bailable, if 
Caſe. the Iuſtice will not bail him, bring your Action againſt him. 


Coſwell. 
9 Mich, 1649. Banc, ſup. 


To reverſe ON outlawed moved to reverſe the Outlamy upon theſe ex. 

an Ouclawry, Y_Fceptions, 1. Inſtead of proxim. there is uſed px, fo; an abbzeviation of 

Abbreviation. it, without any daſh, aly. Jiftead of Infra ſer. the abbzeviation- of infra 
ſcriptam there is nſed infra ſr, And for theſe exceptions it was quaſhed. 


Dell and Broven. 


erte, Mich. 1649. Banc. ſup. 

8 upon 2 T was moved fozmerlp to reverſe a Judgement in an Actfon of 

1u/gement in 1 Treſpaſs to the taking away of thzes Cowes , becauſe ths Declaratf- 

Treſpa's onaothnot ſap neither pretii noz ad valentiam as to two of the Cowes, Ser- 
jeant Earinfoved foz not withſtanding that exception , fo; he 
ſaid it was not neceſſary to erp2eſg, either, and urged 19 E. 2. bel f. $42, 

and Paſ. 30 Ed. 3. l. 2. 8 H. 6. reg. 97. b. But Roll chief luſtice 

Declaration That which you urge is againſt the tet eided opinton; foz if they be live 
Cattel that are taken, ft ought to be pretiĩ; but if dead, it ought to be ad va. 
lentiam, Therefore ſhew cauſe before the end of the Term why the Judge- 
ment ſhould not be reverſed. 


Spry againſt Mill. 
Mich. 1649. Banc, ſup, 
6; Paſc. 1649. rot, 208, N 
Error to re- 


verſe a judge- C Fry bought a watt of Eꝛtoꝛ to reverſe a Judgement given againſt bim 
. anibil dicit in an Acton of Trover and Converſion fox a Pare, in 
"over and the Court at Lanceſton in Cornewall , and theſe Erro2s were aſsigned : 
Converſion. 1, In the judgement it is ſaid ideo ad eandum Curiam — 

ere⸗ 


XUM 


— — — —  —_ — - 


Mich. 1649. C & 183 
whereas it ought to be per eandem Cutiam. al. At ta recupc tate debest, 
whereas it onght to be debet. But Roll chief Iuſtioe am werte, that is 
wel enough in a judgement upon a nihil dicit. y. Jn the: auaming of the 
Venire, tt is præceptum fueric, ly, It is fo2 the /Jurpto enqurt in forma 
prædicta. 51p, The Defendant is not demanded; * To this Roll chief Iuſtice 
ſaid, The Defenvant did appear, and ſo that is not material,” 61y; Atis faty 
Conſideratum ſuit, and it ſhould be Conſideratum eſt. Roll chief Iuſtice 
ſaid, that was a god exception foz the incertainty ofthe woꝛds. Upon this, Ertot. 
Preſtwood the Councel on the other ſide moved, that the Recozd is riot te · 
moved ; foz the Certiorari to remove it was direaed to the Pato aud the Cerciorar:, 
Reco2der, and the Recozd is returned by the Pato2 and Deputy-recozder, 

oll chief luſtice ſaid, Jt appears not to us that the Recozder hath to 
ke a Deputy. Therefore adviſe upon it, and fo will we. Poſtes; 19 g.. 4a 


judgement. 


Mich 1649 Banc · ſup. 


Retoꝛn made by an Officer of the Avmfralty fo2 one committed b? os 
their warrant, was read, and ft was pzaped by Hales of Conncel with To (charge 
the Pziſoner,that the retozn might be filed, and the Pzſſoner diſcharged foz f fen a eur 
theſe reaſons: 1. the party was committed foz reſcuing himſelf ; and alp, vj an oficcr 
fo2 a Contempt to the Court. and becauſe he would not find ball: and it of the Admi- 
appears that the warrant foz his commitment is not good: fo2 he is not 7 T 22 fc <4 
committed foz matter ariſing upon the Sea, and ſo they have no Juriſdiat- 
on. But the Court bid them pzoceed upon their pzobibition , fox thep Bail. 
— not releaſe the pziſoner. But if you will you may move it again Fxi⸗ 
ay next, 


Gilbert againſt Marden. 


Mich, 1649. Banc, ſup. 
Trin. 1649. rot. 942. 


65 
Writ of Etro: was bzought to remove a judgement given in the ,. 
Common pleas in an Acton upon the caſe, . Upon opening the reco2d, jg, ut. 
Twiſden tok exception that the recozd was not removed; foz. the Judge che , 
ment in the Common pleas was given Coram Petro Pheſant, and the wit Pleas, 
of Erroz was to rectifie a reco2d, quod coram vobis reſide: The Court a- 


bated the writ of Error for this exception. | Ab itement. 
Smith againſt Andrews: 
Mich. 1649, Banc, ſup. Q 


' A Nidrews, an Attoznep, bzought an Aition upon the taſe againtt Smith, Arreſt of 

foz ſpeaking of theſe woꝛ ds againſt him, He, meaning the Plaintif, ludgement in 
ſtirrs up men to ſutes, and promiſeth, that if he recover not for them, he will a — 
take no fees; and yet in a ſure which he ſo undertgok for me wherein I was 2 
overthrown, he took Charges of me, Upon not guilty pleaded, there was 

a verdict and a judgement foz the Plaintif, The Defendant bzought a wait 

of Trroz, and fo2 cauſe it was ſhewed by Mayoard, that thers are entire da · 


niages 
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EY mages given fo2 divers wozvsſpoken at one time, whereof ſome are Acto- 
nable, and others not, which ought not to he: and 2ly, The wozds in them- 
felves art aotacionable ; foz an Attoznep may ftfr up wen to ſutes, it theit 
ſatesbetawfut ; (which Roll chief luſtice denyed ) 17 Car. Gibſon and 

Maintenance, Baxtet.:» And he (aid, that an Attoꝛney may pzoſecute his Clyents cauſe 

© withontfees, and yet it is not maintenance, Trin. 16 ar. Hill and Sands his 

Cate. MHales on the other five held that the woꝛds are Actonable ; fo2 the 

wo2dsſhall be taken in the wozſf ſenſe : and he alſo ſhews how he had ſtir- 

red upſutes in an unlawful manner, viz. by making of bargains with men 

at Parkets. Roll chief Juſtice ſatd, that ſuch wo2ds ſhall be taken mitiori 

ſentu, and this is a ſpecial maintenance, foz it is in the caſe of an Attoznep , 

and therefo2e lawfull ; but here are ather wo2ds ſpoken to ſhe w that he 

- 1: furtep up ſutes unlawfully ; and the ſtirring up of ſutes and making bar- 

gains to ſollowthem, is in it ſelf unlawfull, and great inconveniences doe 

grow by ſuch manner of pzaciſing, and all the woꝛds ought to be taken to- 

gether, and not dividedly; fo2 ſo pou map make any woꝛds not actionable, 

Ierman Juſtice held the woꝛds were acfonable; becauſe they are a are+:t 

ſcandal, and trenching to deſtroy thePlaintifs livelthood 4 pzacice. And ſat, 

that Aitozneps ought not ta go toÞParkets to get pzadcice,q the woꝛda fpoken 

axe to (ew he is a ſtirrer up of ſutes, and to hew that he was a falſe veal- 

er, and the woꝛds ſhall be taken in the Common acception, and not mitiori 

ſenſu, Nicholas as Ierm»n , and that the 1y020s taken together are adiona· 

die. Ask Iuſtice to the ſame effect. Wherevpon ludgement was affirmed, 
excegt beꝛtet matter ſhould he ſhewn Monday, nr.. 


Johns againſt Leviſton. 


. Mich. 1649. Banc, ſup, 
6 / 
1, 1 | Ohns bzonght an Action of debt again Leviſton upon an Aſſompſic that 
ludęement in ® the Defendant would enter into a judgement unto the Plaintif foz 
an action up- ſo much monics as Str lohn Hall did owe unto the Plaintff, if the Plaintif 
on an Alump- would take Common ball of him the Defendant, it Hall ſhould die befo2c 
it. ſuch a dap, and fo2 not pertoꝛ ming this pzomiſe the Aaton was bꝛought; up⸗ 
= on non Aſſumpſit pleaded, there was an iſſue jopned, and a verdict found fo: 

"TE the Plaintif, The Defendant moved in arreſt of Judgement, and ſhewed 

| that it doth not appear that there was any notice given bp the Plaintif to 
the Defendant, how much mony was due to the Platuttt from Sfr Iohn 
Hall, as there oughtto be. Roll chief juſtice anſwered, Pon did undertakeſto 
now, at the time of the Aſſumpſit, how much mony he did owe, and notice 

N tice, is not neceſary, and if it were, he might have gone to Sir Iohn Hall to tell 
him. und ſo it hall not only be intended to be in the knowledge of the De- 
fendant himſelf, but that he might have alſo knowledge of it by others. ler- 
man Juftice doubted, but Nicholas and Ack Judges were of Rolls opinion, 
and the Plaintif ordered to take his Iudgement , it better matter were not 


ſhewen, =: | 
| Cullodes Libertat. &c. againſt che Inhabitants 
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ers, and an- is Caſe was agajrmoven : wherein upon a meſentment made to 
guete te tem A Commilsfoners of Se wers, an ozder was made by them to retmburſe 
312 the 
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the Dike· te ves, ſoꝛ mony expended in repairing a Sea wall, by laying a tax 
upon divers Wills, amangſt which Owewell was one: divers exceptions had 
been fo2merly taken to the pzeſentment and ozver, At this time it was 
1, objecer, that the Commiſstioners cannot alter the uſual cuſtom foz ma: 
king the tax, as they have here done : and therefo2e their O2der is nat god. 
It was anſwered, that there is no cuſtom here p;eſented ; hut if there be, 
pet the tax cannot be laid generally upon the Util, but difeributively; to; 
every one of the inhabitants have not an equal ſhare of the land, noz are all 
the lands of equal goodneſs : And there is no cuſtom fo2 the Alll of 
Owtwell to appoz tion the tax, ſo that they have no authozity to doe it. 
Windham on the ſame ſive ſaid, that there is no pzeſcription oz cuſtom here 
found, and ſo the tax aught to be ruled by the Common Law, and other 
Towns ought thereby to be Contributozp, which receive bencfit by the ma: 
king of the bank; and the Commiſstoners of Sewers have not here pur- 
ſued the direction of the Statute of Sewers as they ought to doe. And here 
the pzeſentments , upon which this o2der fo2 the tax was grounded, were 
made by th2ee Jurtes of ſeveral Hundzeds, and the beach to be repatred 
doth not appear to be within any of the Þund2eds whence the Jurtes come, 
as the Statute doth direa, neither is it ſ<ewed how the inhabitants are 
chargeable , whether by tenure, oꝛ cuſtom, oz how elſe. Holbead on the 
ſame ſide ſa{d, It is not ſaid how the lands are lyable to the tar. 1. At is 
not ſhewed in what part of the Poe-Dike the bzeach hapned. Maynard on 
the other ſive ſaid, that the Commiſsion of enquiry finds by what default the 
bꝛeach happens, but they cannot tell how many acres every one holds, to 
charge them ſeveral ; and it may be intended that they hold joyntly, and it 
hall be intended that the lands are lyable to the tax by pꝛeſtription, and it 
ts not neceſſary to ſhew in what place of the Poe-Dike the bzeach happened. 
Roll chief Iuſtice ſald, the pzeſcription here is waived ; (o: you ſay that it 
was not an inevitable bꝛeach, and ſo you are at the Common law, ind not 
upon a cuſtom , and then the tax ought to be equal, and acco2ding to the 
number of the Acres, and it is not ſo here, And it appears not that the 
bzeach is within the Hundzeds whence the Jury came and ſo they have no 
authozity to enquire, Hales ſaid, that there is a clauſe to help this, fo; 
there is a power in the Commiſsfoners to eaſe them that have wꝛong done 
to them. Roll chief luſtice, This will not help, foz the tax ought to be Tax: 
well and equally laid, acco2ding to the Statute, viz, upon the number of the 
Acres, and here it is —_— the perſons of the inhabitants. T herefore 
make a new tax. {44 wats 


7 


Archer againſt Holbidg. 


Mich 1649, Banc, ſup. 9 

PP this caſe the Action being an Action bzought upon the Statute of 1 R. Atre of | 
3.Cap,3.and a verdic foz the plainttt. it was fozmerly moved in arreft of ludgemenc in 

Judgment. that the Statute was miſrecited; wherenpon it was oꝛdered the — 

Parltament Roll ſhould be bzought in Court, which was now done, and f f K. 3. ca 

read, and upon the reading it appeared that it was miſtecited; foz the Sta -; 

tute was ſo2 ſaſpition of felony, and the Declaration was foz felony: Miſrecical, 

whereupon it being held by the Court to be miſrecited in matter of ſab- 

ftance, whereupon the Action was grounded, The Court ordered a nil ca- 

piat per billam. 
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7⁰ g 

"Orr "EY A NB Indictment was found againft one foz a fo2cible entry: The De 
1 tendant traverſeth the India ment, and enters his traver'e 4 pleads. 
Indi&mear of hePlaintif moved the Court upon a ſuggeſtion that there had been divers 
forc'ble entty yerdictg found foꝛ this land fo2 the Plaintif, that the Plaintif might have 
elko ton. teſtitutton. But the Court would not grant reſtitution before the tryal, be- 


SH06-45 Ccauleche Defendant had traverſed and pleaded. 


Mich, 1649, Banc · ſup, 

* | a 

4 

To %iſh::p* J Ye Court was moved to diſcharge the iſſues ſct upon the inhabitants of 
illves tog nt © Bridgwater, fo2 not repairing a High way, and to qualh the Indiament, 
upon a Certificate that the way was repafred. The Court anſwered, that 
Nadi, further pꝛoceſs ſhould be ſtaped, and the iſſues diſcharged: But we cannot 

diſcharge the Indictment, if you have no exception to take againſt it. 


_ Mich. 1549. Banc. ſup. 


= = an 'F He Court was moved to quaſh an Indiament againſt a Baker foz 
—＋— telling of bzead under the Alsiſe. The exceptions were, 1. That it 
brezd under doth not ſay what Aſsiſe, whereas there be divers Aſsiſes of bead. alp, The 
the Alliſc. Indiament doth not chew where he ſold the bzead, noz to whom. Roll 
cheif Juſtice ſaid to the firſt exception, It is good enough to ſap he ſold the 
bead contra aſſiſam, although it ſap not what aſsiſe ; but upon the ſecond 


exception the Indictment was quaſhed. 


Earl Rivers againſt More. 


| 1 : 
73 Prins) 7 f Mich. 1649, Banc, ſup. 


1 IT He Carl Rivers was taken by a Latitar and committed to the Þarſhal- 
picaccd, ſea ; The Carl by his Councel pleaded his pꝛivilege of Peerage, and 
pꝛayed he might be ſet at large. Roll chief luſtice asked, How is the plea 
now amended - fo? yeſterday pou pleaded in abatement of the wit, and 
now you p2ay to be delidered upon a bare ſuggeſtion, Wild of Counccl 
with the Detemant held, that a Cpias doth now lye againſt an Carl; foz 
comes dicitur a Comitando-rege, & ceſſanre repe ceſlat comes, And demur⸗ 
red tothe pita fo: want of fozm. Roll cle! Juſtice ſaid, That Carls and 
Barons are anttent titles of the Realm. But let him plead as he will ſtand 
to it, and adviſe well of the plea beloze the Demurrer ſopned; for we can 


Aucnda ent. give leave to amend the plea, {jg 2 pe 4 222 ui 4 
„ Py 


VVare againſt Chappell. 


2+ Mich, 1649, Banc, ſup. 

Demur' r 15 V Are b2onght an Action of Debt foꝛ 500, againſt Chappel, upon an 
a pica in Ce- Indenture of Tovenants between them, viz. That Ware ſhould 
Ae Taiſe 500 Douldiers, and bꝛing them to ſuch a pozt, and that Chappel ſhould 


Ay 


* 20 find 


— 
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find ſhipping and vicuals fo2 them to tranſpozt them to Gallicia; and fo3 
not p2oviding the ſhipping and vicuals at the time 
on brought. The Detendant pleaded, that the Plaintif had not raffed the 
Souldters at that time; and to this plea the Plaintit damurs. Windham 
of Councel with the Plaintif, held, that the Defendant ought to have p20vt- 
ded the ſhipping and vicnal againſt the time, though the @oalviers were not 
raiſed; fo2 the not raiſing of the Souldiers can be only urged by way of mi · 
tigation of damages, and not pleadcd in diſcharge of the bzeach alsigned. 
Yard of Councel with the Defendant, held the plea was god in bart of the 
Action, fox the Covenants of each part have relation one to the other, and 
there is a condition p2ecedent made by the wo2vs, to find ſhipping foz the 
Souldiers: ſo that the Defendant was not to find ſhipping , except the —_— 
Plaintit᷑ raiſed the Souldiers, neither is there any notice given us how ma- 
ny Souldiers he had raiſed. Roll chief luſtice held, that there was nocon- | 
dition pzecedent; but that they are diſtind and mutual covenants , and that 
there map be ſeveral actons b2ought fo; them: and it is not neceſſary to . HB 
give notice of the number of the men raiſed, fo2 the number is known to be *. 
500, and the time fo the Chipping to be ready, is alſo known by the Code. v3 
nants ; and you have pour remedy againſt him if he raiſe not the men, as he 

hath againſt pou foz not p2oviding the ſhipping. lerman and Nicholas Iuſti- 

ces, held againft Roll, that there is a pzecedent condition. Agsk luſtice was 

of Roll the Chief Tuſtices opinion, Nicholas changed his opinion, and fo judg 

ment was given for the Plaintif, except better matter were ſhewn, 


— — — 


— — 


—— 


was the 


Jenkinſon againſt Porter. 2 | 
Hill, 1649, Banc, ſup; ie“ 1 


ö Paſch. 1 649. rot. 2 37» 


Tee Erroꝛs in the Recozd were aſsigned, to reverſe a jadgement gi⸗ n 

ven in the Court at York in an Acton of debt. 1. That the time of the 77200 55. 
Judgement is in figures. 2. The ſum recovered is in figures. 3ly. Venire ment in debe, 
is not god, fo2 it is Venire facias duodecim, &c. which is not god with an 
&c. in an inferfour Court. Aly. It doth not appear that the cauſe of Acton 
is infra juriſditionem Curiæ. And for theſe errors the judgement was re- 
verſed, niſi, &c, l 


Weſton againſt Plowden, uh ö 


Hill. 1649+ Banc. ſup, 
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IJ Vis cafe fozmerly ſpoken to, was again moved, which was this in effect; Ples in »bace- 
Weſton b2ought an Action of debt againſt Plowden, upon an Obligatt⸗ en, alter 

on of 2000 |, foz the payment of 10001. The Defendant appears and im. V .- K. 

parls, and after tmpatlance. pleads in Abatement of the w2it, that he is 9 3 

Earl of Nova Albion in Ireland, and ought to be impleaded by that name 

and not by the name of Edmund Plowden Knight ; upon this piea the Plain: 

tit demutted; 1. Becauſe it came in after imparlance, whereas a plea in a⸗ 

batement of a watt, ought to be pleaded befoze impariance. 2ly. The plea is e. 

lrivolous; fo; he pleads that he was Earl of Nova Albion befoze he entted 

into the bond, which he cannot now plead, fo2 he is eſtopped to plead ſo bp Eſtoppel, 

his own ded, which teſtifies the contrary, ow chief Iuſtice ſafd, it is a di⸗ 


2 latozp 
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138 Hill. 1649. 
toy p plea, fo2 he is but a Knight here, though he be an Carl in Ireland; 
and his own Otligation tops him from pleading as he doth, And there- 
fore let him ſhew cauſe why he ſhall not plead in chief within a week , other- 
wiſc let ludgement be entred, vid. antes, 


VVats and Dix. 
. 
Hil. 1649 Banc, fup, 


2 Entred Trin. 24 Car, r07.15 29. 
Argument NejeRione fitmæ was b2ought fo2 certain lands in Lincolne Shire. and 
upon a ſpeci- upon not guflty pleaded, there was a ſpecial verdic found to this effec. 
. — in I. S. being ſeiſed of the Lands in queſtion in F& made a Feoffment there- 
6 mz. ol to A. B and C. D. and to their Heirs till they ſhould make a Leaſe ot the 

17 a 287 ſaid Lands foz divers pears to certain uſes, to begin at the Feaſt of Philip 

* 74 and Jacob next comming; The Feoffees enter, and make a leaſe foz 

pears of the Lands to begin from the Feaſt of Philip and lacob next. 

The queſtfon was whether the Feoffees have made ſuch a Leaſe as 

the deed ol Feoffment directs, and ſo the uſes are raiſed thereupon, oꝛ whe- 

ther it wal be intended another leaſe, and not warranted by the 'Feoff- 
ment, and ſo no uſes raiſed ; Latch held that the Leaſe is not warranted by 
the deed of Feoffment , and that there are no uſes raiſed, fo2 the wo2ds 
at the Feaſt, and the wozds from the Feaſt make ſeveral beginnings 
of the Leaſe, and ſo here is another Leaſe made than the deed intended. 
aly. It is not incffet and intention the leaſe of the parties, becauſe 
it is not made accozding to their directions, and ſo there are no uſes 
raiſed, ſoz the antho2ity is not purſued, no2 the p2ecedent condf- 
tion obſerved , and ſo the leaſe Hath another beginning, and another 
ending, and ſo it muſt be another Leaſe , Firzb, graunts 63, And here 
is not the ſame reverſion intended to the party, viz, his Son Watſon, 
becauſe it is upon another Leaſe, and ſo a different reverſion, And 
although the Jury might have fozrd the intent of the party, and ſo 


the ſame Leaſe, pet they have not found it, 2. rep. Crumwells caſe 26.4 


5- rep.,Earl of Rutlands caſe , and if the Jury find evidence only, and not 

matter ot᷑ tada, the Court can gibe no Judgement, 9. rep. Downham caſe, 

the meaning of the party ought to be found, Oxfords caſe 10, rep? 11. lac. 
47 44 u, Banc, Reg, Iſack and Clarkes caſe, 3 Ed. 6. Bendloes Reports. As to the ſe- 
cond point, v:z. whether the uſe ſhall reſult to the Feoffo2 oz remain in the 

Feoffees, he held that it doth reſult to the Feoffo2, and remains not in the 

Feoffees; Fo? firſt there was no other thing intended to be in the Feof- 

tees than to make the leaſe good. and that is not here done, and Dyer 

zocktited is not to this purpoſe, The intention of the parties is not pꝛevalent 

in directing of uſes , and Dyer 300. may be applyed to our caſe to deter» 
mine the uſe, 4. rep. $27 Barbers caſe, Mich. 2, & 3 Eliz, Bendloes Reports 
the uſe reverted; Dyer 16 Eliz, Humphreſtons caſe??” An eftate ought to be 
made in convenient time, otherwiſe the uſe fs to revert out of the Feoffees 

tothe Feoffoz, acco2ding to his firſt eſtate. 3ly. Foz the queſtion whe- 

ther a good eſtate paſſe to Elizabeth, and the others, he held that there did 

a good Eſtate paſſe eithet by bargain and ſale, oz otherwayes, But ft is 

good by bargain and ſale , notwithanding it be upon conſideration paſt, 

which is no conſideratton, and the other conſideration expzeſſed to raiſe the 

uſe hurts not, and here is a good confidcration,Mich, 8 Iac, Goſman and Ca- 

ringron, C. B. There was no good conſideration ; but a curteſie,1 — 

14 Eliz, 


— 
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14 Eliz, Horwoods taſe there was a good confideration,, although there be 
no monies paid, but land foz land, 2lp, It it doe not paſs by way of bar: 
gain and ſale, yet it ſhall paſs by way of Covenant to ſtand ſeiſed to uſes , fl 
and the conſideration expꝛeſſed is good to raiſe the uſes : Bedles caſe 7 Rep. 6 4 
theſe conſiderations cannot be ſilenced by the conſiderationgof bargain & ſale; 

no2 ſhall'the intent to paſs it by way of bargain 4 ſale hurt it, 4 if he take by 

wap of uſe, pet it makes not the joyntenancy operate as a tenancy in Coms 
mon, x ſo it is the ſame leaſe declared upon, and not divers, and there is no 
diſſeiſin by the entry of the Leſſee at elenion;fo2 though he be not Leſſee by 

the Leaſe intended, yet he is Leſſee by the one Leaſe oz the other; fo2 the 
Leaſe is made either by the Fcoffoz, oz by the Feoffee, and ſo he pꝛayed 
judgement foz the Plaintif. Pannell voz the Defendant put the caſe atlarge, 

and made theſe queſtions, 1, TWhether here be ſuch a Leaſe as the firſt 
Indenture doth dired. 2ly. It the aſe do not ariſe where the eſtate is. 3ly. 
Whether there be a god bargain and ſale, Aly. Whether there be a good 
conſiteration to make a bargain and ſale, 5 ly. It there be not a good bar: 

gain and ſale , whether it ſhall enure by way of Covenant to ſtand ſeiſed 

to a uſe; and he ſad, it all theſe points be not foz the Plaintit, all is againſt 

tim, and he held that the wo3ds ar and from are all one as to fignifie the 
intent of the parties. The wozds have here an extrao2vinary ſigniftication, 
act oꝛ ding to time and place, and at 02 in a place are all one, and the woꝛd 

at map be ſatisfied with time pꝛecedent oz ſubſequent, & quz incontinenter 

fiunt ine ſſe dicunt inſtans eſt indiviſibile, and he denied Berwick: caſe 

in the 5th, Repo? law. And here is no need of a fo2ccd confirucion ; 

fo2 the intent of the party appears by the caſe 8 rep. 91 © Foz the ſecond 
point, it the Leaſe be not good, and no uſe raiſed, then where the eſtate of 

the land is + And he held that it is in the Feoffees notwithſtanding; foz 

here the uſe is limited, bat not in the caſes pat on the other ſive, And here 

was a fee ſimple determinable ; but it being become impoſsible, it is a fee 
abſolute, Trin. 18 Cat. Roll and Bois, and Dyer 300. is miſtaken in put- 

ting ol the caſe on the other ſive; And it cannot reſult, fo2 there is no uſe 

here to reſult , but the party is in by rhe Common Law. To the; point it 

the uſe doth reſult , yet the eſtate of Hamond hinders the bargain and ſale ; 

fo2 he is a wꝛong doer, becau'e that the fee being determined by his hold- 

ing over he is a w2ong voer ; but if not, pet his Effate is para- 
mount. Foz the 4th, de held that the bargain and ſale is not good , 
upon the conſideration expzeſſed, becauſe it is not made foz mo. J 
nies pald noz ſecured to be patd. 37 N. VVard and Lamberts 475 z6o 394M 19 
caſe C. B. Foz the 5th, point de held that it doch not enure as a -Covenant a 
to ſtand ſeized , ſe here ate no woꝛds of Tovehant, ntons caſe, 

Plow. Coment. 301) aly. There are plain woꝛds to ſhe w the intent of the 

rty A pie {t , and alſo actions following thereupon, Foxes Caſe, l Jt Gant, Oo 

1 Rep4T5 Car. Pitfield and Pierce, Banc, reg, 17 Eliz, Gallards caſe. And 

whether the uſe ariſcth oꝛ not, it matters not, if the uſe ariſeth, Watſon hath Le. ſe. 

title, if not, Cumberland hath the eſtate, and ſo it is an ill feofment , and 

p2ays judgement fo2 the Defendant. Roll chief Iuſtice ſaid, there is a va: Variance, 

riance , and it cannot be the ſamy leaſe ; yet it is a godleaſe to raiſe a uſe, 

becauſe the feoffoz joyns in it. Terman luſtice to the ſame effec, and he, 

held that the woꝛds at and from are all one. Nicholas luſtice doubted, Roll — 

chief luſtice ſald, that it is a diſt ina leaſe ; but the party hath made ſuch a 
leaſe and moze , anda feofment made habendum a die datus , if the ſeifin 
be not made at the laſt inſtant of the dap it is not good, The Court orde- 


red it ſhould be argued again Tueſday ſevennight following. Poſteas {FF 204 2 


— 


Bb; Hill; 


_ : _ 1649. 


Hill. 1649, Banc, ſuper. 


4 Pon an Endiament p2eferred 22 Car. at the Aſsfzes in Kent againſt 
Arte ft if one fo2 engroſgfng Apples, Pears, and Cherries, framed upon the 
- ene Statuts made againlt engroſſers of Utauals, the Defendant pleaded and 


won. was found gufity, fozmerly judgement was arreſted, and the Conncel 
— any eh heard, Edward Iohnſon ot the Inner Temple p2aped oz Judgement foz 
we eheg Vn the Kgepers of the liberty, ac. notwithianding what had been objeced fo2» 
7 Pa (4 merlp.; and that upon theſe reaſons. 1, Becanſe that Apples, Pears and 
«+ Salt es Cherries are Uiguals within the Statute, and becanſe the Statnte 
is not to be abzidged. And the Statate ob Ed, concerning fruite- 
rers expounds this Statute , that Apples and Pears, . are Uicuals, foz 
the Frufterers are called ſellers of Uicuals; and fo Bois his caſe that is 
objcced that Apples are not Uicanal, it is not to be meant of all ſo2ts of vi- 
qual in a general acceptton, and without doubt engroſsing of them is en- 
grols ing at the Common Law, 26 Eliz, Salt is no Ufaual per ſe , noz is 
aſevas Uiaual in any Country; pet it is there ſaid to be Uſanual But 
Apples ate Uicual per ſe, and Coftermongers are called Atauallers by 
their Charters. Roll chief Iuſtice ſafd, That 4 lac. Apples were adjudged 
no Uiano!s ; and after rpon a w2it of Erro2 this Judgement was a\firm- 
ed in the Crchequer Chamber, and thercfo2e that judgement is not to be 
lichtiy paſſed over; and it the y ſhould be adjudged Miauals , the trade of 
the Coſtermongers would be deſtroyed: and fo Halt it is no Uicual, but 
a pzeſcrvative of Wiaual ; and Hops was adjudged to be no Uſual, 20 
Jac. upon a reference made to the Judges. Neither are Apples to be ac- 
compted Uicual within the Statute. Ierman Juſtice differed, and Nicho- 
las luſtice held, that Apples are Aidual within the Statute, becanſe they 
are better than Fiſh, Ask luſtice held, that Apples are Uicual , but 
not within the Statute, ſoz a Statute cannot alter by reaſon of time „ but 
the Common Law map. It was adjourned, 


Barnwell againſt Graunt. 


Hill, 1649. Banc. ſup. 
Entred Trin, 1649. rot. 7917 


d — was moved foz their opinion in this cauſe, whether the 
Error to te- wꝛit of Erroz did lie oz not. It was ſaid that a wʒit of Erroz is not 
— - = of like another wit; foz another w2it may be abated (02 one perſon , and 
Le arc | land good to another ; but if the w2it of Erro2 will not lie, it is abated in 
found guy, All . Hacker and Wotton Paſch. 24 Car. rot. 342. And Roll chief Iuſtice 
2nd © bc1% agked the Counſel t hat he could ſay to the Books ot 2 Ed. 3. and 3 Ed. 3. 
— - Pꝛit ies in Recozd map jopn in a wit of Crroz , ſo is it here, and an in- 
ke ftonventente may come to all the parties by this judgement , although but 
þ 2 db e ſome of the parties againſt whom the aftion was commenced are found 
guilty, and others are acquitted , and therefoze they may all well jopn in 
the w2tt. And therefore let the Iudgement be reverſed if cauſe be not ſhewa 

Wedneſday next to the contrary, 


* 


Roberts 


XUM 


1 Hill. 1649 e 2 Os 191 
Roberts againſt Tucker. 
Hill. 1649. Banc, ſup. 
Paſch, 18 Car. rot. 116. "ay 


A Writ of Crroz was bzought to reverſe a Judgement given in the -:-0+ co ce- 
Court at Bridgewater in an Action of the Caſe upon an Aſſumpſit to verſe a judge- 
pay ſuch a ſum of money at the Defendants return out of Ireland. The went given in 
Court held that Bridgewater hathno power to enquire of a thing done be- n — 
pond the it jurisdiction, and Ireland is out of their jurisdidion, whence the fumpſir. 
party upon the A ſſumpſit was to return. Latch of Councel with the Defen: jurilaiction. 
dant in the w2it of Crro2 ſata, that the wit of Crroz is returned by the 
Mayoz, and Deputy Recozder, and their Letters Patents give not power 
to have a Deputy Reco2der, and the wzit of Erroz is directed Maiori Al- 
dermannis et Recordatori, The Court ordered cauſe to be ſhewn why the quzſhed, 
Writ of Error ſhould not be quaſhed, Poſtca ApS 219 , 2 


Rerurn, 


P oynes and Francis. 


Hill, 1649. Banc, ſup. 


Mich. 24 Car. rot. 222, > 
A Writ of Erro was bꝛought to reverſe a Judgement given in the Error to re- 


Common Pleas, in an Action of Treſpaſs, and the Crroz aſgigned ce ludge- 
was, that in the poſtea there is no aſſociation to the Juſtice of „ Tie- 
Aſsize expꝛeſſed, as ought to be. Roll Chief Iuſtice anſwered, this is the wn 
fault of the Clark of the Alete: Therefore let him attend and ſhew cauſe 
why the Poſtea ſhall not be amended, Amendment, 


Fill. 1649: Banc. ſup. 


by 
I He Court was moved toqualſh an Endiament ſoꝛ a riotons entring into 7, quan an 


certain land, andcarrying away 4 loads of Bay. The exception ta- Endiftmene / 
ken was that the Cnditment ſaith aſporta vit duo Carucat. fceni, inſtead of for a rio. 
duo Charectar, ſœni. Roll chief Juſtice anſwered, It᷑ the party be culpable 
fo the entry into the land, although he carried away no Hay, yet the En- 
dia ment is good, therefo2e plead non cul, to all the Endi&ment, and it may 
be it it prove not good in all parts it will be naught in all, 


Hill. 1549. Banc. ſup. aer. / 


T He Caſe of the Uills of Newton and Tyd concerning the pzefentments ror quaſhing 
made to the Comiſsfoncrs of Sewers (oz the Hundzed of Wisbirch , y:<ſcnimencs, 
and the tr oꝛder made thereupon was again ſpoken to. Twiſden againſt —— 
pꝛeſentment ſatd, That it is not a pꝛeſentment by Jury, as it ought to — — 
be by the @tatute ; fo: the Jury have only power to enquire of things with: cc. 

in the Hund2ed of Wisbitch, and it doth not appear that Newton and Tyd 23 4 K 
are within that Hundꝛed. 21y. The ſubſtance of the p2efentment is not 

good; foz the Commiſsfoners cannot 0zder that Newton and Tyd which 


have 


(UM 


Mich: 1649. 
have no benefit by the repairing of the bank wall contribute to the repara- 
tions, 18 E. 3, f. 22+ 3ly. Theycannot ozder to make anew wall not- 
withſtanding Callice his opinion in his reading upon the Statute of @ew- 
ers. Aly. The Tax is not well laid, foz it is not laid upon all the Lands 
within Newton and Tyd, as ft ought to be charged, if any ought to be. 
Holbead anſwered to this laſt exception, that it does not appear there are 
moe Lands in Tyd oz Newton than ate charged, And Roll chief luſtice 

- ſaid, that is well enough, To the third exception, Holhead ſatd it is not 

wholly a new wozk, and therefo2e they may o2der to make it. To which 

Roll chief Iuſt 79 — , and ſaid it was ſo notwithſtanding the Cafe of 

the Ile of EY, 155 was fo2 the making of a new wozk totally, To the 

2d. Exception he read the wo2ds of the pꝛefentment, by which it appears, 

that becauſe the adventurers had no Lands to be charged, and it is found 

neceſſary to be repaired, that therefoze it is to be repatred by Newton and 

Tyd fo: the pꝛeſent neceſsfty. Maynard anſwered. that they are not bound 

to repatr fo: the Act of a Stranger, Roll chief luſtice anſwered, Newton 4 

T:xcs Tyd map take there remevyes againſt the frange adventurers, and it 
ſeems there was a pꝛeſent neceſsity to repair it foz publique ſafety, It 

one be bound by p2eſcription to repair a wall, pet to pꝛevent the p:eſent , 

and publique danger, the Commiſstoners may tax others to do it, and the 

Law is juſt that is here made by the Commiſstoners, But the 1, Excep⸗ 

tion is not anſwered, and ſo ths Commiſstoners have exceeded their au- 

tho:ity. Therefoze let their be anew Law made bp conſent , and quaſh 

the pꝛelentments, except better matter be ſhewed. But we cannot 02- 

der pou to have pour monyes again. But for that take your remedy at Law. 


192 


Garret againſt Bliſard. 


4 „ * 68 wl 1 Hil, 1 649. Banc. ſup. 
| T Hil, 24 Car. rot 983. 


6 

lame, V Pott a ſpecial vervic formd in an-ejedtone firmz, The Caſe was this, 
upon a caſe Gzandmother Tenant (oz life, the remainder to the Father foz life, 
upon a ſpeci- the remainder to the Don fo2 life, the Son le vyes a fine come ceo, &c, of 
l verdi&t in the Land, the queſtion was whether it be a fo2feiture of his eſtate oz not. 
1 Hales argued that it was a fo2fciture , but J could not here him well; He 
; cited theſe books 41 Ed. 3. 1. 24 E, 3 f. 70. Paſc. 11. Car, Banc.Reg. Hut. 
tens reports, Trin, 7 Car, Banc, 85 adjudged 11 Car. in King and Ed- 
Roy Go 320 wards caſe; Dyer 339. a And he ſatd that a fine ſur coniſance de droit come 
a ceo, &c. ag it is 112 caſe, is a Feoffment upon Reco3d, and doth imply a 
Liverp: And ſatd, that a remainder may be fozfeited by levying ſuch a fine, 
and concluded it was a fo feiture. Wadham Windham on the other ſive ar- 
gued that it was no fo2feiture; And cited Mich, 24 E. 3. and Dyer 139. 
and laid this fo2 a ground, that where a Feo? ment in Fee made by a Te. 
nant fo2 liſc, doth diſplace anp remainder, that ſuch a Feoffment ts a fo2« 
*. feiture, but it is not ſo in this Caſe, and therefoze it can be no foz- 
feiture, I Tenant fo? life of a rent ozjof an Advowſon le vy a fine, it ts 
a fo: feſtare, althongh that no remainder be diſplaced, this is the great ob- 
jecton, 15 E. 4. f. 15 by Littleton , and the fine fur coniſance de droit im- 
plyes a Fee ſimple, 40 Ed. 3. But there a Fee fimple really paſſed with 
the eſtate fo2 life; But here it paſſes by way of intereſt , and not by wap 
of eſtopel, and the Conuſee map confeſſe and avold , and therefoze here is 
no eſtopel, and ſo it differs from the Caſes obieded 6 Rich. 2 Eſtopel 211. 
Bat it is objected, that he bath taken upon him to paſſe all the eſtate , which 
is mo ze than he hath to paſſe , and this makes it a fo2feiture,q43 E. 3, f. 3 b 

[4 


Forſciuie. 


CUM 


„ 


3 Eil. 549. c (A KN 193 


It is good foz the poverſton in Fee, and not fo che other eſtate. 3 H. 6. 
t. 54 41 E. 3 f. 147 by Thorpe. It was anſwered that he hath not taken up- 
on him to palle all the eſtate, but only his own eſtate: It is obzeged, that 
tye fine joyns all the eſtates together, and parpoꝛts the paſeing of them 
whole and entire; It was anſwered, that the fine'/doth not purpozt the 
entire eſtate, 44. 3. f. 10. ſo much ſhall paſſe by the fine as map tight tully 
paſſe, and no moe, and ſo the eſtate paſſes by fradion, Cooks! Inſtit. 345.4 
The Law conftrues the eFec of the fine accozding to the intent of the par- 
ties, and that w2ong ſhall not be intended ſo is it here; And it there be 
Tenant foz lite, the remainder in tatl, the remainder in Fee to Tenant foz 
life, it Tenant toꝛ life levie a fine it {sno-fozfeiture, 10 H. 4 f. 2. Tenant 
foz life may p2ay in ayd of all in th,e remainder, and he ſatld, that in this 
caſe is no fozfeiture noꝛ eſtopel, no 7hathhe paſſed-ano2e than he hath , 4 
there is no wong by the fine; but it hall only paſſe what map be paſſed, and 
he ſaid, a fine is a Feoffment when the thing to paſſe:by it lyes in Livery , 
otherwiſe it is but a grant, and deveſts no eſtate as a ent.doth. And 
in Baker and Hackers Cale in this Court, B — Ca denyed foz IN" 
Law by Bramſton, lones. and Barkley, Hott”, „389. It is no diſcontinus ©: ». 4. 
ance, and ſuch cftate ſhall firſt paſſe, by which no wrong thall be done. 

The Judges ought to be Aſtuti to invent reaſons to ſuppo2t eſtates, and to 
deſend from injurtes, and where the Connſee of the fine hath an fateref 
to paſſe by it to ſatisfie the operation of it, ſuch a fine is good, and doth no 

w2onr, as it is in our Caſe. It is objected, that there is a Fe ſimple here, 

but it is of no value, ſoꝛ it is after an eſtate tap! , and ſhall not be aſſets in 

the Heir; It was anſwered, It is but of little value, but it hathmoze than 

a right in it, and ſo he p2ayed judgement ſoꝛ the Defendant, Roll chief Forſeiture. 
Juſtice held, it was a/fozfeiture although there be no diſplacings of eſtates , 

becauſe it puts an cſtate in a ſtranger, who onght not ta habe it, as Bredons 

Caſe ia, where one doth acknowledge another to have the inheritance by 

the fine, this is a fo2feicure :; By the fine here the Conuſo2 acknowledges 

moe to the Conuſee than he hath, and he might have exrp:eſſed in the fine 

tte eſtate that he hath in the Land, and no moze, and ſo there is an eſtate 

in poſſeſsion here, Ierman luſtice ſafd, the fine ſhall not be conſtrued to do 

w2ong ; bat the Caſe is ot conſequence, thereſoze he would adviſe, Ni- 

cholas held it was no fozfeiture. Ask was ot the opinion of the chief juſtice. 

Roll chicfluſtice ſaid eſtopels will make fozfeſtures in many Caſes. Q. 

what Iudgement was given. | 


„ 


Meers againſt French. 


Hil, 1649 Banc. ſup, 


Entred Hil. 24 Car, rot, 24. 5 
Ne jectione firme was bought fo2 ejeding the Plaintiff out ofa redo» Atreſt ot 

Arp, and declares of a leaſe thereof made unto him by Andenture. The ludgewent is 

Plaintiff had a ver dia, the Defendant moved in Arreſt of Judgement, that 2» Ejecione 

the Plaintiff had declared of a leaſc per Indemutam, and doth not ſap in fre . 

curia prolatam. The Court anſwered, it an Jndenture be pleaded but bv 

way of inducement, it is not neteſſar to ſap in curia prolatam, otherwiſe if 

tt be pleaded to entitle the party by it, aly. He declares, that the Defen-M (> +5 « 

dant did eject him out of ſuch a cloſe, and doth not ſay whether it was pa- 

ſtare oz arrable land, noz how many Acres it was, Roll chief Iuſtice 

ſad, it is not good if it be of a cloſe T if he donot give ft a name, noz 

C de⸗ 


194 : » Hill. 1649. | 
ed declate of what nature the land is, zly, He declares that the Defendant 
ejected him de uno Crofto, which is incertatn, But Roll chief luſtice ſald, 
That a-w2it of Dower and an Aſsiſe will lie de uno Croito, and ſo will an 
Ale. EjeRione firmæ, although a Fozmedon will not lie de uno Crofto. And 

therefore let the Plaintif take bis tor ment, except cauſe be ſhewed to the 
contrary Monday next, Poſtea. 202 A 2& 


Hill. 1649. Banc. ſup. 
D 7 
Prins N. 23 _ 1 
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Eatred Trin. 24 Car. C. B rot. 1010, 


Rr es te- Writ of Erroz was bꝛongbt to reverſe a judgement given in the 
— 2 Common Pleas in an Acton ot Trover and Converſion of divers 


ver & Con- gods, foz many imp2oper wozvs uſed in the Declaration to exp:eſs ſeveral 
veilion, of them, as 1, Argentum ſervicium is uſed to expzeſs a ſilver @alt-cellar, 
36 {3 ca if which is not god; fo2 ſervitium is Latin foz ſervice : And in Parker and 
4 «jel 26 Martyns caſe in this Court, Inſtrumentum ferreum, anglice a Yo2ſe-lock, 
43 was held not god, and 3 lac. Robotums cafe, Hama, anglice a Crow of Aton, 
6 486. e was adjudged naught; ly, He declares de duobus Caſtoribus, anglice ttro 
Hats. zly, De duobus Catenis pro patinis, anglice Diſhes, Aly, De duode- 
cem Crinalibus et plapvlis, anglice Coifs and Croſscloaths, Ed. Turner 
p2ayed fo2 Judgement notwithſtanding theſe exceptions : Becanſe as to 
the r. there is no pz oper woꝛd fo a ſilver @alt-cellar, and it is here well e- 
nough deſcribed by divers woꝛds. zly, There is no p2oper Latin wo2d foz 
Hats called Demp-Cafto2s, and therefoze it is lawfull to frame wo2ds,z ſo 
fo2 the reſt, being new things not known to the Romans, there are no Latin 
woꝛ ds foz them, «ſo wozvs may b: invented well enough to expzeſs them. 
and ſervitium argenteum is here with an anglice, and therefo2e it is a good 
deſcription of the thing: and de inſtrumento ligneo Compoſito, anglice a 
gkreen, hath been ad jndged good, becauſe there is not a pzoper wozd to ex» 
pꝛeſe it. But the Court doubted of the wozds uſed foz Coifs and Cloſe» 
clothes, becauſe they are divers things. Jerman luſtice ſafd, argenteum ſervi- 
tium, anglice, a ſilver Salt ce lat. cannot be god, fo2 ſervicium is Latine foz 
ſervice. But Roll chief Iuſſice ſaid, il ſervicium ſi gniſie nothing, then the 
Jury gave no damages foz that, and then the reſt may be god. But yet 
the ludgemer t was ordered to be reverſed, except cauſe ſhewed, and was then 
at the prayer of the Councel pronounced ; wbich if it be not pzayed, the 
Judge will not doe it, Quod nota, 


Peiſe againſt Mablye. 
Hill, x 649, Banc, ſup, 
3 Paſch, 1649, rot. 221. 
Error to re- Writ of Erro2 was b2ought to reverſe a judgement given at Launce⸗ 
— 3 ſton in an Action of treſpaſs upon the caſe, foz theſe wozds, Theſe 


action upon Town weights in Georges poſſeſſion (meaning the Platntif, who was the 
the calc for Common wciaker of the Town) are falſe and coſening weights. The L. er ⸗ 
words. ception was, that here was no Communication had of the Plaintit, but the 
Caſe. woꝛds are only ſpoken concerning the weights. 21y, The judgement is not 
Judgemenr. well entred ; fo it is ſatd to be given ad eandem Curiam, whereas it ought 

to be per eandem Curiam, Upon theſe exceptions the Indgement was re- 

verſed. Colſon 


UM 
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Colſon againſt Ree. 
Hill, 1645, Banc, ſup, 


Hill. 24 Car, rot. 561; /4 


Writ of Erroz was bzought to reverſe a Judgement given in the g rror to re-# 2 4458 
Court at Newcaſtle upon Tyne, in an A ſſi ſe of Novel diſſeifin, The verſe a Judge- 
Erroz aſsigned was, that the Plaintff doth declare that the De fendant — given in 
dilleiſe him de uno muro lapideo, and that the De fendant had ereced a houſe n, ef Nu 
in the place to his nuſance. The Court anſwered, The Plaimif ought to ance, 
have brought an Aſſiſe of Nuſance for this wrong, which becauſe he hath not 
done, let the judgement be reverſed. 


Batis ford againſt Yate. 
t ill, 1649. Banc, ſup, 


Paſc. 1649, rot. 289. * 
' A Writ of Erroz was bzonght to reverſe a judgement given in aun Adt- Prror to te- 

on of Trover and Converſton foz theſe errozs : 1. It is ſafd of the Ju · v<cſe a judge- 
ro29 in entring of thetr verdia, Dixerunt pro querente: and alp, In the a- al 
warding of the Venire it is ideo præteptum fuit, with an, &.. and fo it ts not ( 2057 2" 
certain whence the Venire iſaed, as it ought to be. The rule was, the judge: Veni. 
ment ſhould be reverſed, if cauſe were not ſhewn to the contrary, 


Cooke againſt More. 
Hill, 1 649. Banc, ſup. 


* 


‚ Trin. 1649. rot. 645. (6 


Cc bzought an Acton upon the caſe againſt More upon an Aſſumpſit, P<mvrrer rs 
to pap foz certain barrels of ber, ſold and delivered anto him fach A- Aon upon 
day, The Defendant pleads ſpectally, that he did not aſume as the Plain: n Adumpſic, 
tifhath declared, Mo this plea the Plaintif demurs, becauſe that by thus - g 
pleading the Plaintit᷑ is tied up to a particular dap: whereas he may give in 

evidence foz any other barrels of beer ſold at any time befoze the Action 

bꝛought. The Court ordered cauſe to be ſhewn why the Plaintif ſhould not 

have judgement upon this demurrer, 


Banbury againſt Baſely. 
Hill, 1649. Banc. ſup, 
Hill, 24. Car, rot. 1062. TR! YI IA So ul 
4 ud a . 4 * 


J Bis tate ariſing upon a ſpecial verdict found in an Ejectione firme, on the Caſe, M 
touching the title of the Panoz of Callidowne, being part of Sir Thomas — . 
Morgans eſtate that was given to Pr. Pym by ©2dinance of * Callidewn gi. 
and heretofoze argued on both parts, was 7288 : Firf by Twil"rea ro Mc, 
C3 enPym, 


_—_— ——  — — ERS 


44S OE AS ooo oe VO oe Rene. I 


— — 


Hill. 1649. 
den, who argued fo2 the Plaintit; who ſald, the Oueſtion is, Whether the 
eſtate ſetled by Sit Thomas Morgan befoze the pear 1541. be fozfeited by 
the Act of Parliament, and conſequently well given to Pr. Pym, 02 no - 
And he ſaid, the intent of the Parliament in making this Act is firſt to be in- 
terpꝛeted: and he held, that accozding to the Aa no eſtate paſſeth , but ſuch 
eſtate as Morgan had ia the pear 1641. and no moze ; fo2no man can foz- 
feit a thing that he hath not, but only that which he hath ; but Morgan then 
had not this eſlate: and thereſoze he could notfozfeit it, zly, There is a 
p2fo2ity of veſting the eſtate in the Parliament, and next from the 
Parliament to the Truftees, and the Truſtees can have no moze than ts 
fo2fcited to the Parliament, and the eſtate ſetled befo2e the year 1641. is 
not fo2feited to the Parliament. zly, The penning of the Act is conſidera - 
ble; The Ac ſaith all the ſaid lande, that is all the ſafd lands that Morgan had 
in the pear 1641. and not all the lands that Morgan ever had befoze that 
time, and had ſetlcd ; fo2 the p2eced nt wo2ds are teſtrained by the wozds 
ſubſequent, Al;hems caſe, 8 R. 9 er 369. and from the pꝛeamble of the 
Act to make a conſtruaton to puniſh innocent perſons, is againſt the Law 
of God, Pan, and Nature, Nichols caſe, f. 398, Df rewards and puntſh. 
ments conſiſt the eſſence of Common wealths, and it could not be the intent 
of the Parliament to puniſh innocent perſons, 3 Ed. 4. 2. The Parliament 
did not intend to give moꝛe of Morgans eſtate, than what he had 164 +. foz 
then they might give that which might be evided, which they intended not. 
And whereas ft is objected, that there is aclauſe ol Revocation in Morgans 
ſettlement . and ſo the eſtate was not abſolutely ſetled; At is anſwered, 
That notwithſtanding this power of Revocation, the eſtate is not given by 
this Act unto Pym ; fo2 it cannot give a power, 7 Rep. 139 and a power can- 
not be fozteited, and Mary Morgan bad an intereſt in the land, notwittftan- 
ding the power of Revocation. And notwithſtanding there is no ſaving 
foz Mary, vet the eſtate is not paſſed; fo2 Mary Morgan is not intended to 
be puniſhed, Nichols caſe, Com. f. 483. and ſo there needs no ſaving foz 
her, 14 H. 8. f. 24 and it cannot be intended becauſe there ts no ſaving «fo 
her, that therefo2e ſhe ſhall fo2feit her eſtate, and the ſaving is not there- 
fo2e idle; fo2 it hath an operation another way. The ſaving is not inten- 
ed of the eſtate of a Collateral Aunceſtoꝛ only, fo2 this is the begaing of the 
queſtton, fo the ſaving ſaves not any thing, and the penning of the woꝛds 
ate againſt this expoſition ; and ſo he concluded, that nothing was given by 
the Statute to Mr. P; m, but the eſlate of Morgan which he had in the pear 
3641, and pꝛaped judgement fo2 the Plaintit. Steel, the Reco2der of Lon- 
don, fo2 the Defendant, ſaid, he would only anſwer the argument of Twiſ⸗ 
den, becauſe he had heard no other arguments, And firſt he held, that the 
D2dinance reaches all the eſtates that Morgan had, as well befoze, as at the 
time 1541, and the eſtate ſetled by Morgan beſoze 1641. was the eſtate of 
Thoma«Morgan ta the pear 1641, ly. Che lands are expꝛeſly named which 
are given by the Statute, 4 it is not materfal who hath the eſtate in theme} 
certitudo nominis tollit demonſtrationem, Boni Dudingtons caſe And 
Mildmayes caſe, 1 Rep. interpꝛet how the wo2d others ſhall be tuter- 
p2cted, And here canfot be ſaid to be any in juſticẽ in the Parliament. 
The Queſtton here is, Whether the eſtate be ſetled by the Parliament - 
and il it be ſetled, it would be a ſuppoſition of injuſtice, to ſuppoſe it is not 
rightip done. The Law hath inveſted the Parliament with a power to dil⸗ 
poſe of all lands, and therefoze it cannot be intended injuſtice ; And the e- 
ſtate is not in Mary Morgan notwithſtanding the Convepance , becauſe 
there is a clauſe of Revocation in it; fo it is a voſd Conveyance as to her 
eſtate, by reaſon of the clauſe of Revocation, foz that makes it fraudulent, 
And the eſtate of Mary Morgan is not paſſed by the Statute, notwithſtand- 
ing 
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ing the clauſe of e vialon in the Oꝛdinance, an if 02 an an ate no ſaving 
of an eſtate, and here is no eviction in the caſe : and here is no ſaving, other- 
wiſe their eſtate cannot be ſaved, foz then the lands are all paſed, And the 
ſaving extends to the lands deſcended to the Childzen of Thomas Morgan, 
from Collateral Anceſtoꝛs, and not from ho. Morgan the Father; and as 
reaſonable a Conſtruction ought to be made of an Oꝛdinance of Parlia- 
ment as this is, as of an Ac of Parliament, and. ſo he pzatd Judgement 
fo2 the Defendant. Roll chiet luſtice ſatd He did not doubt of the power 
oft he Parliament in this caſe, but of theit meaning, whether they intended 
theſe lands ould be fozfeited, oz not: And the Oꝛdinance was made by 
the Houſe of Commons without any pꝛoviſo in it, and the pzoviſo was put 
in by the Youſe of Lozds, and he enclined that Mary Morgans eſtate was 
ſaved, But Jerman Iuſtice ſafd, he contefved that Maries e was not ſa- 
ved, but only the eſtate of ſtrangers. The Court was divided, and ſaid they 
would conſider till next Term, and then give judgement in this and the Caie 
of Garret and Blizard. 


—— 


Quærte, What Iudgement was given in both caſes, ſor 1 was not in Gourt at 
the day they were ſpoken to again. 


Vincent againſt VVallis. 
Hill, 1 649. Banc. ſup. 
Hill, 24 Car. rot. 966, rot, gos. T3 
| 85 a Replevin foz diſtraining of Cattel the Defendant emparled , and af- * Peuurtet 


wards pleaded that the lands ate antfent Demeſne whers the diſtreſs ks — 
was taken, and to this plea the Plaintit demurred. Serjeant Parker fo3 122 

the Plaintit, and againft the Demurrer held, that the plea is not to be ad- «A 1 13 
mitted, becanſe that the party hath made his defence, and cannot theteozse 
afterwards plead to the juriſdiaton of the Court, and cited 11H. 4. f. 4. 

2H. 7. f. 17 b. Chat freehold only is to be ſued foz in anttent Demetne. And 
alp, the plea is not faffictent , foꝛ it doth not appear that the lands are held 
of the Panoꝛ, but only are parcel of the Panoz , and ſuch lands are plead- 
able in other Courts, 20 H. Nat, Brev. 11 M. 41 Ed. Aflp, It is not ſaid 
that the lande are pleadable by Writ of Prot Cloſe, which ought to be 2 
H. 7. . 1773 Hl. 6. f. 144 Aly. He preſcribes that the lands ate not pleada- 
ble elſewherg,, which is not true, foz in ſome caſes they are pleavable here 
in this C Nat, Brev. 19 D. and ſo pꝛaped judgement foz the Plaintif, 
Roll chief Iuſtice demanded, why ts there not a ſpecial demurrer here? Al. Special De- 
ter (mparlance one map plead that the lands are antient demeſne, foz a murrer. 
plea oflands in antient Demeſne to the jurtiſdiaton of the Court differs 
from other pleas pleaded to the jurisdiction of the Court. It is true that 
parcel of a Panoz of antient demeſne is pleadable at the Common Law; 
but lands held of the Panoz are pleadable in the Court of the Loyd, Ad-. "y 
journed to be heard Tueſday following, Afterwards it was moved again , 
and Roll chief Iuſtice ſafd , that after imparlance this plea is not good; be- 
cauſe by ft he hath admitted the jurisdiction of the Court, And therefore l 
him ſhew cauſe why he ſhould not plead in chief, 


Cc 3 Paſs 
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Paſcall againſt Sparing. 


Hill 1 649, Banc. ſup, 


(9 Paſch. 1649, rot, 75. 


in Briſtow a Conce ſſit ſolvere by the Defendant, Roll chief Iuſtice 

verſe a Judge- laid, that an of Debt did well lie upon a Conceſſit folvere by the cu⸗ 
ment in Debr om of Briſtow, and ſo is it in London, 28 H. 6, 1 E. 4. f. 6, b Another Cr. 
ſolvere. roz aſsigned was, that it is ſafd that the party recovered the damages pet 
Declaration. juratores Compert. whereas it ought to be Aſſeſſ,fo2 this is the pꝛoper woꝛd; 
but this exception was alſo ober: ruled. Latch took anothcr exteptton, 

19 þ that there wants the wo2ds pro miſis et cuſtagiis in the afſeſsing the dama ; 
ges; and ſo it doth not appear foz what the damages are aſſeſſed, And 


Damages, for this the Judgement was reverſed except better matter ſhewn; 


2 
lennings againſt Lee. 


Pei 2g * 1866/44 8 Hill. 1649. Banc. ſup. 
—. _ Ennings bzonght an Aaion of Mreſpals of an aſſault and batterp a- 
— galnſt Lee and his wife ; fo2 an aſſault and battery made by the wile, 
joyne d. the Feme pleads a ſpecial plea of juſtiſication, that tt was in defence of het 
Husband : The Plaintit᷑ replies de injuria ſua propria, upon this there was 
an iſſue joyned, and a verdict fo2 the Plaintif ; it was moved in Arreſt of 
Judgement that the (ae was nor well joyned , becauſe the replication was 
not good, and ſo the verdict not good, and ſothere can be no Judgement. 
Serjeanc Parker pꝛays judgement foz the Plaintif, foz he held the replicati. 
on was good, and ſo a good Iſſue joyned, and if there be not, pet it is hel- 
Iſue. ped by the M erdid, 02 elſe by the Statute of Jeolails, oz it not, pet it is at 
72# 5.4 370 leatt good in part. And the ilſue here doth imply a negative, although 
there be not a direc negative, but an affirmative in the wozvs of it. And 
6 E. 4, 16 b. in a Replevin, and 9 H. 5. f. 1. b. there are good iſſues jopn-« 
ed in the affirmative , becauſe they imply a negative. Trin. 18 Jac, Bancs 
4 204 $7949 reg. Aldridge and Walthalls caſe : andhere wants onlp a Traverſez which 
is but only matter of fozm , and not material, 2lp. The Uerdic bath 
made the {ue good, although it be not well joyned, 5 H. 7. f. 15. 3lp. If 
the Verdi helps it not, yet the Statute of Jeofafls helps it, 3 Rept? is 
chols caſe, 19 Eliz. Dalliſons Repo2ts, 8 & 9 Eliz. Bendloes Repozts, 
and 14 Car. Banc, Reg. Aly. If the Statute help not, pet it is well enough. 
becauſe it is good in part, and foz part it is well found, and damages ſhall 
D mages. pe intented to be given fo2 that which is well found, 9 H. 7. f. 4 16 H. 5. 
. k. 1.0 leb ere and Os burns caſe, 3 lac. Banc. Reg. Bigrane and Sel» 
AP Do 16 , o ling, Mich. 1649. Deſmond i Orborn this caſe the Court denied.) Roll chief 
Idue. luftice ſatd , if there be 2 (Cues, and one iNue is not well joyned, and dama- 
; ges be given entire, this is not good, but will make all naught, 40 Ed. 3.f. 
40. 18 lac, Aldridges caſe. 16 lac, jones and Gates adjudged , and he ſaid 
that the matertal thing is not here put in iſſue, and ſo the iſſue is immaterial, 
Je fail. and there is a Jeofatl , and the damages being given enttre there can be no 
judgement given. lerman luſtice did differ in opinion, and ſaid, if the 
Defendant plead an {immaterial thing, and the Plaintff joyn iſſue, and it be 
found fo him, he ſhall have judgement ; otherwiſe where the plea is partly 


material, partly immaterial; foz there the {Mue ought to be upon the _ 
tla 


: A 'Writ of Erroz was 2ought to reverſe a Judgement given in anAdion 
rot to re- 
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rial thing, otherwiſe there can be no judgement, Ir was adjourned cill 
Thurſday following. 

The Caſe was this, An Acton of Allault and Battery and wound- 
ing was bzought ; the Defendant pleads non cul. to the wounding, and 
juſtifies the Aſſault and Battery in vefence of her Pusband, in keeping 
poſſeſsfon of certain lands, The Plaintif replied de injuria ſus propria, and 
doth not traverſe abſque tali cauſa, The Jury find entire damages foz all. 
whereas there is not a perfec tſue joyned as to the Aſsault and Battery foz 
want of the Traverſe, Poſte, {+9 210 jo 4- 


Hodges againſt Iane. 


271 
22485 


| #2 7 

Nan Arreſt of Judgement in this caſe, the queſtion was, Whether an . ergebe 
I Acton do lie againſt an Executoz upon a Conceſſit ſolvere of the Teſtatoz er cur 
upon a ſpecial cuſtom, Roll chief Juſtice held that it doth not, fo2 this conceflic (olv; 
would be to charge an Executoz in an Action of Debt, here he may by the ot che Tefta- 
Law wage his Law, and an Acton of Debt lies not againſt an Execatoz — 
upon a ſimple conttaa made by the Teſtatoz, And he ſaid that the reaſon Wager of 
foz Ley gager is, becauſe it is intended that as woll as the contra to pay Debc. 
money map be in pztvate , ſo may alſe che payment be made in p3tvate, Executor. 


Adjourned, 


Hill. 1649. Banc, ſup, 


Graves againſt Drake. 


Hill 1649, Banc, {ups 
22 


I Nan Acton of Trover and Converſion fo; divers parcels of Houthold eg .; 
ſtaff , an Exception was taken to the Declaration, becanſe the Plaintff ludgement in 
amonaſt — — — ſex —— plumbi cinerii Anglice 2 — and 
Pewter Po; : 2d parcellis is uncertain ; foz a par- gon. 
cel doth conſiſt of many things in number. and ſo ſex parcelli cannot 4— 273 8 
perly applyed to fix Poꝛtingers, but it it had been ſex peciis it had been bet · 
ter, though that be alſo intertain. Hales held it was all one as ff it had ben 
o lex peciis plumbi Cinerii, Roll chief Juſtice enclined it was well 
becauſe, though the wo2ds ate not ſo p2oper, yet the defcription is good e- Declaration; 
nough. ler man Iuſtice was of the ſame opinion, But Nicholas luſtice held Words. 
that the Latin is not god, foz it there be pꝛopet wozds foz a thing, thep 
ought to be uſed, otherwiſe Barbariſm will be induced; and cirtumlocu- 
tion ought not to be uſed where there is a pzoper Latin woꝛd to be had to ex- 
preſs a thing. Ask Iuſtice agreed with Roll the chief luttice : And the Plain. 
tif was bid take his ſudgement, except better matter were ſhewn to the con- 
erarys 


Hobſon againſt Hudſon. 


Hil. 1649 Banc. ſup, 23 
Hate: bzought an Aaion upon the caſe againſt Hudſon foz ſpeaking Arreſt e 
theſe woꝛds of her, viz. She went to the Wells to be cured of the French —— 
Pox, Wpon Not guilty pleaded, and a verdic found fo2 the Plaintif, the 54. 
Defendant moved in Arreſt of Judgement, that the wozds are not acio- 
nabls, 
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nable, bicauſe they are incertain wozds, and doe not expꝛeſs that the 
Plaintiff had the French Pox at the time of the ſpeaking of them, and the 
cauſa dicendi ſhall not make them acfonable. Shaftoe on the other ſide ſatd 
the woꝛds are adtonable; foz theſe woꝛds thou haſt been laid of the Pox, habe 
been adjudged actionable, which are not ſo ſcandalous as theſe, Mich. 7 Jac, 
Thou art a Pocky whore, and the Pox hath eaten out the bottom of thy bel- 
ly, were held actionable, Roll chief Iuſtice ſaid the woes required couſi- 
de ratton; but the woꝛds ſeem to imply that the party did belteve that ſhe 
had the French Pox, elſe ſhe would not habe gone to be cured, and ſo they 
are ſcandalous. lerman luſtice ſaid, intentions ſhall not make woꝛds agt- 
onable, and therefo2e he conceived they are not actionable, Nicholas lu- 
ſtice ſaid, he conceived them prima facie to be actfonable , foꝛ woꝛ ds ſhall be 
taken acco2ding to the common intendment, and an Action on the Caſe 
may ſometimes be bꝛought upon woꝛds ſpoken by implication and intetro⸗ 
cation, A k luſtice held they were adionable. gut the Court ſaid they would 
adviſe, Poſtea, 4% 219 ls 


* 


Hill. 1649. Banc. ſup. 


Z+ 

or duadang T He Court was moved fo: the quaſhing an Endiament, fo2 ſuffering 
n * * ü * one to eſcape that was taken foz Felonp ; But the Court would not 
ment. quath it though there was cauſe, but oꝛdered the De ſendant ſhould plead to 


it, becauſe they belle ved he had compounded with the Felon, 
| VVyat againſt Harbye. 
Hil. 1649. Banc, ſup. 


Mich, 1649 rot. 426. 


* CArit of Erro2 was b2ought to reverſe a Judgement given in t 
Errer to re- A Court at Barneſtable in an Acton of Debt upon an Obligatton. — 
le  Ju*E Erroz alsigned was, that the place alleged oz the payment of the mony. 
b 0. ſued fo2 is out of the juris dia ion of the Court. Jt was ant wered, that ic 
"— is ſaid to be at Cbitlehampton afozeſstd, and it doth not appear whether 
Chitlehampton be within the jurisdialon of the Court, oꝛ where it is, and 
therefoze it ſhall be intended to be within the jurisdiaton. Roll chief Iuſtice 
ſatd, the Declaration ts that the Obligation was at Barneſtable, and the 
plea is that it was at Chichley which is a ſoꝛein plea. and the plea is not 
ſwoꝛn, neither is there any demurrer upon the plea; kat the plea is recei⸗ 
ved, and day given to ſwear it, and fo2not ſwearing it actoꝛ dingly, a 
ludgement. judgement is given againſt the Plaintiff by default, whereas it -ourht to 
have been a Judgement upon a nibil dicit ſoʒ want ofa plea, and he. ſald 
Fere n p'ea- Alſo, that if one plead an inſuſficient plt a, although it be a foꝛein plea, it is 
not neceſſary it ſhould be won. The ludgement was ordered to be rever- 
ſed, except cauſe ſhewed to the contrary. | 


Jones 
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lones apainſt Blunden. 
Hil, 1649, Banc, ſup, 


Mich. 1649. ror, 24+ 0 26 


Writ of Erroꝛ was bꝛought to reverſe a Judgement given in the pas Error to te- 
Aux Court at Weſtminſter in an Action of Aſſault and Battery, The vera Judge- 
Cale was thfs, an Auton was tought fo an A lault and Battery in Surry; — _ 
The Defenvant pleads a plea of juffification in Middleſex : The Plaintiff ort at 
replyed that he beat him in Southwark, ( which is in Surry ) de injuria ſua Weſtminſter, 
propria abſque tali cauſa , and this iſſue was tryed by a Jury of Midleſex,7 val. 

The 25 was whether it were a good tryal. The Court would adviſe. 
pes 200 p34 


Poſtea. 


VVatſon againſt Norbury and others. 


Hil. 1649 Banc, ſup. ; 27 


> 22 22 
7 Atſon bzought an Action upon the Caſe againſt Norbury 6 tt — 
V milsioner upon the Statute of Bankrupt and others, foz the * — 1 

bꝛeaking ol his houſe, and taking awap his goods upon pꝛetence of the J d. Cr 
ſaid Commiſsion, whereas he was no Bankrupt, by reaſon whereof he 1 9 
was empaited in his credit, and hindz ed in his Trade, and declares to bis 3 
damage, &c. The Defendant pleads that the Plaintiff had heretofoze * 
bzougbt an Action of Treſpaſſe againſt him fox the ſame treſpaſſe., and 
goods taken, and had recovered damages againſt him. To plea 

the Plaintiff vemurred ; And upon the demurrer the queſtion was r 

this plea pleaded by the Defendant be a good plea in abatement of the Wait A 

of Treſpaſe, upon the Caſe now bzought, oz not + Shafto of Councel with 
the Plaintiff argued that the plea was not good, becauſe the mattcr in this 

Aaton upon the Caſe,and the matter of the fozmer Aaton of Treſpaſſe are 

not all one; but are ſeveral and various mat and therefoze ſeyerall 

Actions map be b2ought foz them 47. rep. f. 45 Sparie ie, Hob,1493- 

The Earl of Bedfords Caſe, 4. re tie caſe, Petty Brook Jos. 4. rep, f 43.4 

Hud ſons caſe, 11 Ed. 2. Fitzq; Treſpaſfe 107. 2 R. 3. f. 14918 E. 4. f. 23.4. 

20 H. 7. f. 9551 2 E. 4. f. 13. itzh. eſtope 57 H. 4+ f. 44. b And the vart- 

ances here between the Adton upon the Caſe, and the Acton of Treſpaſs 

move that they are not all one : And that there is a difference it is plain; 

fo2 in this Action upon the Caſe, it is ſatd that the Defendant did enter 

into the Plaintiffs houſe malitioſe; but in the fozmer Action of Treſ- 

paſs it was ſaid, that he did enter yi et armis, which is a plain difference and 

variance, 8 UH. 6. f. 27, Cooks Entries fol, Z9, And the matters pleaded 

upon Reco2d in theſe ſeveral Actions do not deſtroy one another; but map 

well ſtand together, Paſc, 2 Car. Laicon and Barnards caſe : And here this 8% / (bo 38pl's 
Acton of the Caſe is to repair the Plaintiffs credit; bat the fozmer Action 

was to recover damages, ſoꝛ tis goods taken from him. An abduxie of 

Cattel will maintain a chaſing, and one may therein recover fo2 the cha- 

ſing, and the value alſo, ſo here both Actions map ſtand together. And 

there is matter foz both Actions, and the matter pleaded in Bar is but to 

encreaſe the damages, and if the ſpecial matter alleged in the Icon of 

Lreſpaſſe alleged in the Acton upon the Caſe had been lee, yet it is well 

enough, and it is but ſurpluſage, and only * way of inducement to __ 
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the ſcandal , and the Defendant here is not at any miſchief, toꝛ the woꝛds 


here are only put fn agrravation of dammages, 7 H. 6. f. 34.and ſo pꝛapes 
judgement fo2 the Platntiff, Green of Councell with the Defendant 
pꝛaped the Writ might be abated, Becauſe 1. here is not any thing laid, 
that the Dcfendant bath poſitively affirmed the Plaintiff to be aBankrupt. 
aly. There are general woꝛds in the fozmer Acion,namely alia enormis, 
which wo2ds do compzehend the matter ſoz which this Action is now 
bzoucht, and he denyed the differences taken by the Councell on the other 
ſide, And it doth here appear to the Court, that the fozmer Action of {Treſ- 
paſſe was bꝛought fo2 the ſame things, and damages were therein given 
fo them, and it is unreaſonable to puniſh one twice foz one and the ſame 
offence,and the averment is good, and doth ſhew that both Actions are ſoz 
one and the ſamecauſe , and he bath recovered damages already fo2 all 
the wrong he ſuſtained , and here is no converſion alleged in the Caſe , 
no2 is it vi et armis, and the Law hates double vexation , 6, f. 54. 
Brook brev, 397 3 H. 7. 4. Brook brev, 77. and damages might well enough 
be recovered in the firſt Acton, fo all the damages ſuſtained , 19 H. 6. f. 
44. And it this Aaton now b2ought , had been bzought fo2 calling the 
Plaintiff Bankrupt, the Action would have lien; but not as it is here 
bꝛought, and one entire Action ſhall never be divided to put the party to a 
double vexation, as it is in our caſe? 41 Aſſ. pl. ! 6, Brook brev. —1 
Hudſons taſe, and in the firſt Adion the wo2ds alia enormia were purpoſely 
put in, that all matters touching that Treſpaſs might be bzought in queſtt⸗ 


' on, to encreaſe the damages, 9 E 4*Brook Treſp. f. 150. and ſo all the 
damages were recovercd in the fozmer Aafon, And he agreed Laicons 
* caſe put by Sbafto, that the Plaintiff might recover damages as well fo; 


the value of the Sheep, as fo2 the chaſing of them, and pꝛapes the Writ 
map be abated, Roll chief Juſtice ſafd, it is hard to maintain Laicons caſe; 
fo2 cepit er abduxit fntends that the owner hath not the Sheep again, other- 
uiſe it would be if the Aaion had been fo2 the dziting of them only, And 
Mr. Sha fto hath taken a good ground, viz. that the Adafons are fo ſeverall 
things, and the Declaration is in part but an inducement to increaſe the 
ſcandal, and to p2ove it, and the words alia enormia ſhall not be intend- 
ed of collateral motter , but of matter incident to the Act done; And one 
and the ſame thing may give ſeveral cauſes of Action , and one Action ts 
not to be confounded with another Action, Ierman Iuſtice ſafd, Laicons 


* Caſe was not like this Coſe fo2 the queſtion here is whethcr the Plaintiff 
can recover damages in this ſecond Acton, which he hath by intendment 


recovered in the fozmer Adion, and he inclined that it map be ſo here, 
and that there ts a recovering of the ſame damages in divers manners foz 
the ſame thing. Nicholas Iuſtice ſaid, he may bzing ſeverall Actions , 
although he might have joyned them both in one. Aſk luſtice ſatd, 
That one Ac map be dibided into divers Actions, and ſo it is here, 
and well exough, Roll chief luſtice ſafd, the Plaintiff in this Agt- 
on cannot recover damages fo2 his Goods, ſo that this Action is 
brought ſoz another matter. Therefore plead in chief if caule be not 
ſhewed co the contrary ,for the Action doth well lye. 


Meers againſt French. 


HIl. 1649, Banc, Reg. 


Nan ejectione firmæ, and a verdict fo2 the Plaintif, The Defendant 
moved in arreſt of Judgement, that there is nocertainty in the Declara- 
tion 


rep. 4-2 
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gad bzonght the Action alone, it might have been queſtfonable. Nicholas 
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tion neitdet of the place uon of the quantity, noz of the quality'vf 

the Land whence the MaintF was ejected, fo2 it fy e daobus Acris fandi,/ 
Anglice, a hopgronad, which is not warranted by the Latin, and fo if is et · 
tain and it is alſo dimiſit unum croftum , and a pefce of Land, and the 
quantity is not exp2eſſed, foz it is per eſtimationem ſive plus five minus; & 
medietatem ſive unam partem fs alſo incertaln. Twiſden anſwered , it was 

certain enough, becauſe it is expzeſſcd by a certain name, But Roll chief peclatstion. 
Iuſtice ſad, it is good in grants; but not in a Declaration: to? there is te -G 
qufred moꝛe certainty, and the Anglice here doth not help it, fo the Argli- 

ce is not to interp2et a Latin name by which it is called, And the five plus 

ſive minus is alſo i; but if it had been ſo many Acres per eſtimationetn, it 

had been good, © herefore adviſe better of it. Antea, 


— 


Vaux and Vaux againſt Draper. 


Hill. 1649. Banc. ſup. 


Entred Trin. 1649. rot, 1104, — des ef Mt wi; 
1 | 


Aux and V aux bzought an Action upon the Caſe againſt Draper, upon Arrett 
V a pꝛomiſe, and declared, that the Defendant in conſideration ot dgement in 
ten pounds paid by the Plaintiſs unto the Deſenvant, div afſume un bn up- — 
and pzomiſe unto the Plaintifs, to pzocure certain Cattel of the Plaintifs upon u pc. 
taken from them by a third perſon, to be revelivered anto them by ſuch a muſe. — 
time, and loz not perfozining this pzomile they bzought thetr anion. - Wpon” * 7; toe 
Non a ſſumpſit pleaded, there was an iſſue joyned, and a verdict found ſo: 
the Plaintifs, after this caſe dad dien twice unto, The Defendant 
moved in arreſt of Judgment, that this was not well bzought 
ly by the Plaintifs,but that they onght to have bꝛougdt two ſeveral f 
in regard that the pꝛomiſe upon which the Action was founded was not an 
erftire pzomiſe ,but was a ſeveral pꝛomiſe made to each of thePtaintifg.The 
Councel on the other fidvepzaped fo2 Judgement, any ſaiv the pzomiſe was 
intire, made to both, and not ſeveral, and ſo the Jury have found it, which 
wal be intended to be true : and if it ould not be ſo, it would be diſavvan · 
tagious foz the Defendant, Hales ſaid on the other ſive, that the aſſumpſit 
ts ſeveral, and the ads to be done by the Deſendant to the Plainttis are ſe- 
veral, although the aſſumpſir ſounds as a joynt aſſumpſit. Roll chief lus 
ſtice latd, That the Conſideration given is entire and cannot be 
there is no fnconvenſence in ſopning in the Aion in this caſe ; but if one 


joynt aCion. 


and A:k Tuſtices of the ſame opinion. But Jerman luſtice differed , and 
ſald, that they are ſeveral pzomiſes, viz. to deliver ſuch Cattel ſeverally to 
each of them, as did belong p2operlp to them, and ſo there muſt be two ſe- 
veral Actions. But Judgement was given for the Plaiorif, except better mat - 
cer ſhewed. Antes. | 


Spry againſt Mill. 
Hill. 1649, Banc. ſup, 30 
p. cb. 1649, rot. es. | yeh Sap ty Ee 


12 a Writ ot Erroz bzought to reverſe a Judgement given in a Ctotet 50, 2nd 4.002” 
and Converſion at Launceſton in _ upon a nidil dieit, Preſtwood 15/6. 
V3 „ moved 


— 
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; | moved that th reco2dis not — fozitls returned by one toho is not 
ba Judge there; fo2 it is returned Maloz, Aldermen, and Deputp⸗ re- 
— co2ner, whereas the w2it of Erroz was to return a recozd befoze the Patoz, 
„ Abermaen, and Reco2der, x E. 3. f. 3. Jordan and T ompkins caſe, 1648. 
Rp #> 131 jrte Upon this the writ of Error was abated. 


Wats againſt Dix, 


Hill, 1649. Banc, ſup. 


e dee #3 Trin, 24. Car, rot. 1529, 
(30) 
Argument T His caſe was again argued, by Hales fo; the Plaintif, and by Twiſden 
whecher a foz the Defendant, I could not hear Hales but fmperfedcly ; Wherefoze 
lcaſe well J omit his Argument. Twiſden, that argued foz the Defendant , put the 
ding co dale bteflp thus, A Feofment was made of lands to I. S. in fee, until he 
nett ion of > ſhould make a leaſe of 21 pears to A. B. from the feaſt of Philip and Iacob ; 
Decd in cruſt, I. S. makes a leaſe fo; 21 pears, to begin at the feaſt of Philip and Iacob , 
Bag a fbf And he held this was a god Leaſe, made acco2ving to the direction of the 
Weed, alp, If it be not a good Leaſe, pet the uſe hall not revert to the 
Feoffoz. zlp, He held that there is neither a god bargain and ſale, noz doth 
ft wozk by way of uſe. Foꝛ the firſt point he held, il it had been by wap of 
pleading, it had not been god in purſuance of the Agreement: othertwtſe it 
is being found by verdict ; but here the agreement and the intention of the 
parties is ſatisfied, and the varfance is not conſiderable, & de minimis non 
curat lex, 10 Iac. Hob. f. 120. 38 E. 3. f. 7 Waſte 35, 2p, In the Judge⸗ 
ment and eſtimation of men, at ech are accompted to be all one in ſig- 
1 In the Stat, of 32 H. 8. ſo taken, and in the Stat, of 27 
H. Set enrollments, and wozds ſhall be conſtrued accozding to common 
intendment. And tt there be a variance, pet the uſe reſts in the Feoffees, 
ny ene} Feoffoz : foz the wozd until, is an Adverbot 
time Boraſtons caff f, Ar Andrew Corbets caſe, #1 Reo, f. 85, Dyer 300.b 
3 Eſiz, Mbres Report: lac. Sit Guy Fairfax caſe ; if thep make not the e- 
ſtate, the eſtate remains in them. And it it do not remain in the Feoffecs, 
pet it cannot revert to the Feoffoz,fo2 he hath conveyed from himſelf all the 
eſtate that he had, and if it return to the Feoffoz, it is a diſſeiün, 2 Rep. 
Butlers caſe ; And foz the bargain and ſale, that cannot be god; foz here 
is no Conftderation, but that which is paſt, and not continuing, which is no 
good Conſideration, Plow, Com. 302. 15 Car. Burton and Sherly. alp, 
The Condideration, if there be any, is not meritozious, foz ought any thing 
appears, the monies may not be diſcharged which are laid out, and ſo the 
Defcmant remains unſatisfted,and ſo there can be no Conſideration, Allens 
caſe, 23 Car. zly, If the debt be diſcharged, yet it cannot raiſe a uſe, foz 
here is no montes, paid but a debt; And a uſe is not raiſed here, becauſe it 
was the eee NY parties to paſs the land by wap pf bargain and ſale, 
85% Maui go Ed, Foxes caſe, 43 Eliz, Plowd, 32. 11 Car, Whitfield and Pierce, rot, 438. 
And ff one fntend to paſs an eſtate out of himſelf, he map do it either by the 
Common law oꝛ by Statute law. Roll chief Juſtice ſat, it lands are paſſed 
ITY fo2 money only,the ded ought to be enrolled ; but if it be foz money and na- 
yo be tural affection, it is not needfull to enroll ft, but the lands will paſs with- 
1 out enrolment, And ſo here the land paſſes one way oꝛ other; and if the 
uſe \rill riſe all the other points are out of doꝛes. And there is here a con- 
tinuing conſideration to raiſe a uſe, But the main queſtion is whether the 


uſe riſeth to the Feoffoz , if not, all the other points are gone, And he w_ 
a 
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that here was only a meer matte r of truſt, x the intent is not that the #:of- 
fees ſhall have any thing by the not perfo2zming the truſt, but the uſe wall 
be to the Feoffoz, And there can be no diſſeiſin in the caſe. And here 
is a matertal difference in point oflaw, in the making of this lcaſe, foz it ig Leaſe. 
made fo2 one day moe then was agreed by the deed, foz that leaſe was to 
begin ſrom the feaſt of Philip and /acob;and this leaſe is made to be begin at 
the Feaſt of Philip and Iacob. lerman luſtice held, that the intent of the 
parties is perſoꝛ med. and that there is no material difference, and held 
fo2 the Defendant, Nicholas luſtice ſaid, here is no perfo2zmance of the a. 
greement , foz all the parties agreed not to this Leaſe, foz it is made ſoz 
longer time than was agreed; and he held that the uſe ſhall be to the othcr 
by contingency, and that dere is no dieifin. Ask Iuſtice ſaid, .. 
all the vifficulty is whether the leaſe be made 02 not; and he held it 
was a good leaſe acco2ding to the agreement, and ſaid that the intent is not 
that the Feoffees ſhall have any thing, but that it ſhall reſult to the Feof- 
toꝛ. Roll chief Iuſtice ſaid, the intent of the parties ſhall not be impiyed a: ;...... 
gainſt the direcrules of Law, Nil capiat per Billam niſi, &c. : 


— — —  — 


Pendarvig againſt Dawkes. 
Hill, 1645, Banc, reg. 32 


Endarvis bzought an Aafon of Accompt againſt Dawkes foz divers ſams acreft ot 

of mony as his receiver The Defendant pleads that as to all except ten ludgement is 
pounds ne unques receptor; upon this an iiur was joyned, and a verdict cpr. 
found foz the Plaintiff, The Defendant moved in arreſt of Judgement, 
that it doth not appear what ten pounds they are that are mentioned in the 
plea, and ſo it is incertain whether they be part of the montes, foz which 
the Acton is bzonght, Roll chief Juſtice ſafd, he onght to have expzeſſed 
what ten pounds it is, foz as it fs, it is intertain, and ſo not good,/ There: 
fore take a ventre facias de novo, for though the iſſue be not well joyned 
yet the Declaration is good: 


Venire de no- 
vo, 


Cowley againſt Locton. AE SD 
Hill, 1649. Banc reg. 
Trin, 24 Car, rot, 932. 


33 
* 1 Na wilt of Erroz to reverſe a judgement given in an Action of Debt up - w.;c oc EA. 
on an Obligation the caſe was this. One was bound in an Obligation cor to reverſe 

( coz the payment of certain ſums of p) toa Feme ſole, the Feme !«dgemeac, , 
takes Baron and dies I. S. takes out Letters of Adminiratfon of the _7 oa 
goods and Chattcls of the Feme, and haings an Action of Debt upon the © 8 1 
Obligation againſt the Obligoz, The Dbligoz pleads that by the enterma- 
riage of the Feme the Debt due upon the Obligation became vue to the 
Baron, and demands Judgement di Actio, To this Plea the Plaintiff de- 4 — in 
mars, The Court ſaid this Debt due upon the bond became not due to the 
Hasband, foz it is a thing in Actton , and therefoze the plea is not good. 
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lones againſt Blunden. 
Hilk 1649, Banc, ſup, 
Mich 1649. rot. 34. 


"T His Caſe fozmerly ſpoken to was again moved by Wild, who held, 

that in regard that the matter triable ariſeth frgm two places, and ſo 
the venire map be from both places ; pet it is well enough if it be from anp 
of them, and the Court hath jurſsdictfon in both places, and therefoze the 
tryal is well enough in this caſe. I wiſden on the other fide ſald, that here 
are two iſſues in tryal , and ſo it is not within the Statute of JAeofails ; foz 
that is of fo:ce only where one iſſue is tryed. Roll chief Juſtice anſwered , 
here are not two fues , ſoꝛ vou have made them one by pleading, and ſo 
it is within the Statute of Jeofails, and helped by it. Ierman Juſtice to the 
ſame intent: and ſo Nicholas and Ask luſtices. Roll chief Iuſtice ſafd , that 
the iſſue is joyned upon the matter ariſing places, and pet it is well 
enough; foz the pꝛincipal matter was in SZ Clements Danes, Therefore 
let the judgement be affirmed, except better matter be ſhewn, Antes. 


Adſtone againſt Hunter. 


Hill, 1 469, Banc. ſup. 


A Dſton bzought an Action upon the caſe againſt Hunter and his Wife foz 
theſe woꝛds ſpoken of the Plaintif by Hunters wife , viz, lane Adſtone 
did bewitch my good man, innuendo her Husband, Upon Not guilty plead- 
ed, and a Ucrdict founs foz the Plaintif, it was moved in Arreft of judge- 
ment that the woꝛds were too general, and uncertain, to raiſe any ſ 
and therefoze an Action could not be bzought foz ſpeaking of them, Shaftoe 
of Councel with the Plaintiff held that the wozds are actionable , becauſe 
thep de lare an Ac 02 thing done, and the party is ſcandaltzed by the woꝛds, 
4 repſtames bis caſe, and the wozds my good man are wozds well known 
to exp2eſs her Hugband by, as 7 lac. to ſap, Thou art a healer of Felons , 
was well underſtood to mean a Concealer of Felons ; and if the wozds 
ood man be intettain, pet thep are certain enough to ſhew that ſome body 
bewitch:d, fo2 the Ac done is certainly enough exp2eſſed, and the Plain- 
tif is there by ſcanvalized , and beſides it is after a Werdic , and by it they 
ar Pave certain, and damages are given fo2 ſpeaking them, Mich. 15 
of om. B inc. Stones caſe rot 3G. Roll chief Iuſtice ſald, Theſe woꝛds, T hou 
haſt bewirched a man are actfonable, i it is a ſcandal to ſap, One hath killed a 
man by Witchcraft, and he held the woꝛds actfonable. Ierman luſtice ſafo,they 
could not be acfonable, becauſe by them there is no ad of witchcraft expzel- 
ſed, Nicholas luſtice ſafd, the woꝛds are not acnfonablefoz thou haſt bewitched 
one map be ſpoken ina good ſence, 4 woꝛds are but wind, 4 ſpoken in paſ- 
fion ſometimes, and other times in Jeſt o2 merriment. Ask luſtice ſald, that 
the woꝛds tend to ſcandal as they are ſpoken, and ſhall be intended that ſhe 
hath bewſtched one by Diabolical Art, And Roll chief luſtice ſafd, It is not 
necefſarp to aver what Ad of Witch-craft was done. And theſe wozds , 
Thou haſt bewitched me and my Aunt have been adjudged Actſonable in 
this Court. It was adjourned to be argued again the next term, 


Hill, 
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Te Court was moved to quaſh an Onder of a pzivate Seſsions of the o d . 
p 


: , Order o 
eace, that was removed bither by Certiorari, The Ozder was , that — Senn 


one ſhould contribute to half the charge towaxps the keeping of a Baſtard ons of Peace. 
Child, becauſe he did ſuffer a Souldfer to gełthe Child upon the body of 

his 8 id ſervant, The Court ſaio this was not within the Statute of 18 

Eliz, and therefo2e let the Order be qu aſhed, 


Hill. 1649, Banc, ſuper. 37 


Þ2ohibition to the Court ot the Admiralty was pzayed fo2 Bicckes , b. f. 
A. Clark of this Court foz libelling againſt him there fo2 pzoſecuting a avwicalry, 
matter at the Common Law, which they pꝛetend to belong to their Court, 
and fo2 granting an in junaion againſt him to ſfop his pzoccedings. The 
Court anſwered there is no libel tere , this is but a citation to appear, and 
is no Anjunctfon againſt him; but becauſe upon the citation there appeared 


tobe matter of P3ohibition contained in it, A Prohibition was granted. 
Saunderſon againſt Raiſin. 


Hill, 1649. Banc. ſup. 3# 


V Pon a rule to ſhewcaufe why a Judgement ſhould not be teberted, 1 gage, 
the Court was moved that the Roll wherein the Erro2z alsigned was f ore . 
might be amended accoz>ing to the Oziginal which is right, though the figned. 

Niſi prius Roll be not ſo. Holhead on the other ſide pꝛaped there might be 

no amendment, but the Judgment reterſed,ſo2 ff Judgement be given upon 

an errontous Declaration, which is the ground of the Action, as it ts here, it is 

not good, no2 is amendable, The Court anſwered , this is the fault of the namen, 
Clark, who had the oz iginal befoze him, which is the ground of all, and 

by which he ought to fozm the Declaration. But the matter fs that here it 

is after a Uerdic , and it will be perillous to attaint the Jury, though it 

being the Clarks fault,it be amendable. But let icreſt till the next term, and 

inthe mean time we will adviſe, 


Williamſon againſt Mead. 


Hill. 1649+ Banc. ſup, 
Mich, 1649. ror. 428, 


V V Illiamſon bought an Acton upon the Caſe againſt Meade, and de. 1 
clared upon thzee Aſſumpſics made by the Defendant to the julgement i 

Plaintif, that the Defendants ſon ſhould pay ſuch a ſum of monep to the n aden ug 

Plaint#f foz bis boarding with tim, when he ſhould be therennto required; on en A- 

upon nonAſſumpſir pleaded, and a verdict foꝛ thePlaintif,theDefcnvant mo- fe. 

ved in Arreft of Judgement, That the Plaintit doth not ſhew that he did 

require the Son to pap the ſum of money, which the Defendant did allume 

ſhould be paid upon requeſt ; but only ſaith that the Defendant licet ſæpius 

requiſitus non ſolvit. The Judgement was arrefted till cauſe Could be 

ſhewn to the contrary. The ſame day it was moved again, and the Councel 


urged 
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urged that the requelt was not netellary to be made, and pꝛayed foz judge- 
ment. But Roll Chief Iuſtice anſwered, that this was a collateral pꝛo- 


en miſe , and therefo2e the requeſt muſt be averred to be made to the Son. 
Therefoze the Plaintif can have no judgement , and ſo ail capiat per billam 
was ruled to be entred, | 
Hudſon. 
Hill. 1649, Banc, ſup, 
40 49 p 


For time to 1 He Court was moved that there was a ſcire facigs iſſued ont to certific 

als gn Errors, T Erro2s , and time was deſired to aſsign them. But the Court anſwe- 
red, the bzinging of the wait of Exo; is delay enough; and theretoꝛe if 
you have not aſſigned the Errors according the rules of the Court, they ſhall 
not be now accepted. 


Dewick againſt Bamber. 


FY Hill, 1649. Banc. ſup, 

»* That an At- He Court was moved upon an Affidavit that the Defendant might 

torney might > plead and goe to trpal, becauſe his Attoꝛney hath appeared; and now 

be iorced to he faith he is not an Atto ne of this Court, and doth reſuſe to plead. Roll 

plead, chief Iuſtice anſwered , If he hath appeared, and yet will not plead , enter- 

fr _ ce. > Your judgement againſt this Clyent , and though he have not appeared, if he 
** did promiſe to appear we will force him to doe it 


VVhitchurch againſt Pagot. 


Hill, 1649. Banc, ſup, 
42 49. Banc, ſup 
To be reſto. He Court was moved in the behalf of Whicchurch aClerk of this Court, 
* te OR that he might be reſto ed to his Office in the Dffico of the Cuſtos brevis 
ile Cubes um, accozding to an O2der of this Court, othetwiſe that he may have liberty 
rcviuu Ot. to bzing his Acton againſt the Cuſtos brevium. The Court anſwerev,that 
ſice, the aſter of the Office is anſwerable foꝛ all his Clerks , and hath power 
3 over them, and they are not Officers but mer Servants, and therefoze 
Refticurion, there is no remedy to be had in Law againſt him, but in Conſcfence he 
ought to reſto2e him. Therefore let him ſhew cauſe next Term why he ſhould 
not be reſtored, 


In Michaelmas Term 1654- After divers motions and hearing what was 
objected on both ſides upon his ſubmiſſion in Court to Mr, Paget the Maſter 
of the Office he promiſed to reſtore him. 


171 2 Mich 1649. Banc ſup. 
Arreſt of 7 He Court was moved in Arreſt of Judgement that the Plaintit was 19 


— _ years old, and ſued per guardia num, which ought not to be; fo2 after he 
per Guzare,: 3 17 Pears pears old he ought to ſue per Attornatum ſuum. The Court an- 
1 um. we red, this is no good exception, foz it he be within the age of 21 years, he 
map ſue per guardianum, and he is admitted by the Court to doe ſo, And 

therefore jet the Plaintif cake his Judgement. 
.blg- 


* 
* 


Paſc. 168. + 6 


| Bigford againſt Topſam. | 


Palc, 1690. Banc, ſup. 
Mich.1649 rot. 8. ; 


Writ of Erroz was bzought to reverſe a Judgement given in an re,, © + 2 
Action of Debt upon an obligation with the condition fo; the payment nt in br 
of a certain ſum of money after the return of the Ship, to the Poꝛt of Ply- 
mouth, The Defendant pleaded a ſpecial plea, to which the Plaintiff ve- : 
murred, 4 upon this demurrer the Judgement was given foz the Plaintiff, 
upon dgement the wzit of Erro2 was bought. WadhaM Wind- 
bam aſsigned foz errd?, 1. That there iNued a pone out of the C t Ply⸗ 
mouth, teturnable the i of March , and the Defendant did not ap ar till 
the 8 of March, and ſo there is a diſcontinuante. Hales of Couhell on Gonne. 
the other ſide, anſwered, that the Plaintiff had accepted of a Declaration, zuce. : 
and ſo that fault is helped. The Court anſwered, the acceptance of the 
Derlaration doth not help it: But the Recozd is not ſo, therefo2e paſſes —_ 
ouſter. A 24d. Exception was, that there is no ball taken, foz it is errone.. **** 
ous bail, and ſo ſhall be actompted no bail. The Court anſwered,this is 
not material here. A 3d. Exception was, that it is ſafd that the plea was 
beld befo2e the then Pato2 , and doth not ſhew that he was clected, The 
Court anſwered it is well enough as it is, though it might have been other- 
wiſe. It was adjourned. | 


Cuſtodes Libertat. &c. againſt Mountain and Lyda!: 
Paſc, 1655. Banc, ſup, A 


A N infomation was erhibited by the Attoꝛnep generall againff the De. nemurrer to 
tendants foz engroſsing divers Acresof Cozn, They pleaded that they : ple t n 
had been heretofoze pꝛoſetuted in the Court of the Exchequer , and were min 
acquitted thereof, To this plea the nep general demurred, and theſe 2, 536-00508, * 
reaſons were ſhewed whp the plea was not good. 1. It is not pleaved the * 
they were acquitted by judgement, oꝛ upon a ver dia. 02 upon a fozmer-in- | 
fozmation exhibited againſt them. 2ly. It dothnot appear that the Ex- 
chequer had jurigdicion of the cauſe, 3ly, There could be no infozmati- 
on duly exhibited, fo? it is ſaid to be the 10. of September, which is out ofthe 
Term, and ſo the Court did not ſit, 21y. there is no iſſue joyned, fo2 the 
Plaintiff ſaith, ponit ſe,&c whereas it be ing by way of recital , ought to 
have been poſuit ſe, and the other ſaith. petut quod inquiratur per pairiam. _ 
3ly. There is no verdic in the Caſe, f65 the (ae is non culp. comra Statu - 
tum, and the verdict is non eſt culp. juxra Statutum. 4ly. There fs no judg- | 
ment, foꝛ it is eat ad prarſens, and it ought to be iret d tunc. ly. There is no 
averment, that the firſt info; mation was foz the ſame offence. 61y, The 
intoꝛ mation onght to be in the ſame County, by the Statute of 21 land 
the Barons of the Exchequer are not Judges bythe Sfatute. and ſo p2apes | 
Judgement againſt the Defendant, Zales of Councell with the Defen- . \- * 
dant anſwered to the third exception. That in the Exchequer thete ia a 
Court the 10. of September to receive infozmations, although it be out of 
the Term time. And he ſatd there is a good iſſue joyned , and a good ver- 
dia, foz the wo ds juxta et contra in this r have one and the ſame ſence. 
e And 
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And the Judgement is alſo good, And the fnfozmation- was well bzought 
in the Cxchequcr, notwithſtanding the Statute of 21 Jac, fo; the offence 
was in Midleſex where the Exchequer is. Allo it the Judgement be not 
good by re aſon of Erroz, pet it ſhall be act ompted good, till it be avoided by 
plea; And although it be erroneous, pet here is a diſcontinuance; foz 
Mich. 24 Car. St. John was chief Juſtice of the Commons Pleas, and not 
ſollicitcr, as the plea ſuppoſeth, The Court anſwered , that they cannot 
take notice of that: And here is no iſſue joyned, noꝛ any continuance to 
part of the plea pleaded by the Defendant , and the demurrer goes not to 
the plea, upon which the party puts himſelf upon the Conntry, and there is 
no demurrer to that. The demurrer is reſerred to theflaſt plea,and not to 

+ (06% a a ll, and ſo there is a diſcontfnuance to part, and the firſt Judgement is not 

| void, untill it be avoided by plea , and here the fac was done in the County 

+ cow ci here the Exchequer is, and ſo the Barons are Judges of tt by the Sta- 

Diſ.ominy., tute, and a fine that is voideablc ts not vold, untill it be made ſo by plead: 
on ce. ing. And if you cannot anſwer the diſcontinuance, all the reſt is to no pur- 
. Ccr:iorari, poſe, thercfo2e take time to anſwer that. It was ſaid alſo by the Court, 
that the Defendant may remove an intoꝛ mation exhibited againſt him, out 
of any County to the Courts at V Veſtminſter , notwithſkanding the Sta- 

tute, 


Hamond againſtKingſmill. 


by. [nin re (IR A1. 32 Paſc, 1 635, Banc. ſup, 
(3): | 


Arclt cf Amond a Juſlice of peace bzonght an Acton upon the Caſe againſt 
* 3 _- H Kingſmill, fo2 ſpeaking theſe ſeveral woꝛds of tim, viz, Þr Hamond 
did of his own head put into Mores confeſſion that he ſtole the Lambs, And 
aly. That he was a debauched man, and is not fit to be a Juſtice of peace. 
Upon not guilty pleaded, and a verdia.foz the Plaintiff, The Defendant 
moved in Arrcft of Judgement that none of the woꝛds were actfonable, oz 
at leaſt the laſt wo2ds are not, and ſo Judgement cannot be given. Foz the 
firſt woꝛds he ſaid, they onght to be taken in mitiori ſenſu, and they map 
have a goodconſtracton, viz. that he framed the confeſsion without being 
helped by any other body. And foz the ſecond woꝛds that he was a debanch- 
ed man they cannot touch his office at the pzeſent , Mich, 24, & 25, Eliz. C. 
Banc. 1-becauſe they are ſpoken in the pꝛeterpetfeatence. not inthe pꝛeſent 
tence, The Court ſaid that the woꝛds, was a debauched man, are incertain 
woꝛds. Therefore take ludgement for the firſt words, and nil capiat per 
billam for the ſecond, except cauſe ſhewed to the contrary. 


* lennings againſt Lee. 
8 2 — Bar 150 ＋ be «g8 pol 2.0 Paſc, 1655 Banc, ſup. 
; 702 replca- I Ennings bꝛonght an Action of Allault and Battery againſt Lee, The 


N 
- * 


der b-c2ulc - | Defendant pleaded non cul. to the Battery. and pleaded a ſpecial juſti. 


ide joyved, ted, betaute the iſup joyned is immaterial. The Councel on the other 
EEE 22 ſide pꝛaped fo2 Judgement. Wild held, that there is an Jfſue joyned, ſoꝛ 
e 3® the Recoꝛd faith lo, and the Jury have found the June, and if it be fll, tt 
: is not helped by the Statute, and ſo there can be no Judgement. All iſues 
are not joyned by an exp2eſſe affirmative, and an expꝛeſſe negative, foꝛ it 

tt be but by implication it is good enough, An immaterial Jae — not 

ped 


o immarerial geation as to the Aſſault» Jt was pꝛayed there might be a repleader gran- 
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helped by the Statute ; but an infozmallifſue is helped, and here the it- A 3 (+ 2 
ſue is immatertal, 32 Elz. Lovelace and Griffin, rot, 934. Trin. 21 Car. 1 I 
Coles caſe, rot, 93 2 Banc, Reg. 23 Car. More and Clipton, and p2ayes foz4% 70 pf 90 
a repleader. Ser jeant Parker on the other ſive ſatd, the caſes cited were not 

to the purpoſe as to the Caſe at the Bar, ſoꝛ here is a good ine jopned to 

one thing pleaded, if not to the reſt. Roll chief Iuflice held, that where there 

is an immaterial fue. there ought to be a Repleader, and it is not helped by — 
the Statute, and there can be no Judgment, oz the matter is not putin try» — 
al, and foz this cauſe, it would be unreaſonable to give Judgement, and n. 
this is an immaterial iſſue, Trin 9 Car, entred Mich. 8 Car. rot. 365, Tays (ue. © | 
ler and ii s, an affirmative and an implyed negative make a good iſſue, . (bo 36 g 2 
though it be not an expzeſs negative, Therefore replead. : | 


Hurd againſt Lenthall. 
86.1050 
kl +649. Banc, ſup. 


Entred Mi h. 1649, rot, 568. 7 


ueſt ion up- 


VPon à ſpecial verdia in an e je ctione firm. The Caſe upon the woꝛds of — the words 
a Will was this, Lands were deviſed to two daughters equally to be of a will whe- 

divided, and to the Surviver of them, and to the Hetrs of the Body of the cr 127 "*<- 

Surviver of them. Maynard held that here is a joyntenaney, becauſe o. en 

therwiſe the Will cannot take effec in all parts, Hales held that there is Common. 

a tenaiicy in Common, and not a joyntenancy, noꝛ any croſſe remainders. 

Roll Chief Juſtice ſafd, That the wo2ds cqually to be ditided in a Mill, do loyntenare. 

make a tenancy in Common by conftruction, but in a grant ft would be o. Lenant in 

therwiſe ; but here upon the entire Will it doth not appcar that the Nandds 

ſhould be divided; but that there Chonld be a Surviver., And the Land 

was intended fo2 a ſccurity foz a poztion , and that the deviſe ſhould ſtand 

till the monyes ſhould bepatd. And in a Will the lat wozeg of ft do ex- 

plain the firſt wozds ; but it is not ſo in a grant. / All the Judges a- — 

greed in opinten with the chie l Juſtice, and ludgement was given tor the = : 

Plaintiff niſi cauſa, & c- 


yo 
Paſc. 1644: Banc. (up. F; 
3 
1 He Court was moved foz a Certiorari, to the Lozd Maio2s Court of For a certio- 
the City of London to remove an info2mation exhibited in that Court , 115 the 
againſt a Woodmonger of London, grounded upon an Ac of Common — — 
Councell, The Court anſwered, we cannot do any thing in it, if it ſhould „ London. 
be removed hither, it it be gronnded upon an ad of Common Councel ; but Ceriiocari, 
if the Act of Common Councell be againſt Law, we may grant a Certiora» 
ri, Adjourned till Friday next to hear Councell on both ſides. 


Lamb againſt Duff. 


Paſc, 1646 Banc. ſup, - 
Von an Aſfidavit the Court was enfoꝛmed that Lamb had arreſted For fall 
Duſſ aſter a verdic found foz Lamb againſt bim, to the intent, that he ets / 
may have him in Cuſtody, when 2 Judgement is entred againſt him, = : 7 
e 2 03 


— —— 
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foz no other cauſe,as appears by his own confeſsfon,q it was therefoze pꝛay⸗ 
ed the party map be ſet at large, The Court made anſwer, that this was a 
ſtrange and an irregular courſe, and ought not tobe, It one take out a 
Caſe, latitat againſt one, and have no cauſe of Action againſt him, the party map 
Attat ch nt. habe an Action of the Caſe fo2 it. Take an attachment if he will not dif- 
charge the party, or elſe let him ſhew cauſe to morrow why he ſhould not 

diſcharge him. 


Hollingworth againſt VVhetſtone. 
Paſ, 1645, Banc, ſup. 


8 
Henne brought an Aaion of Debt upon a ſingle obligation a- 
—— be gainſt Whetſtone, The Defendant pleaded payment of part of the 
fon a egi. ſam, ſince the Action bzought, in Bar of the Aalon. To this Plea the 
Plaintit demutrred. The Court anſwered the plea was not gcod in Bar 


obligation, 


Bar. of the Acton; but in abatement of the Writ it had been good. Therefore let 
Abarement, the Defendant ſhew cauſe why ludgement ſhould not be againſt him upon 
the demurrer. 
Gibbon againſt Kent. 

Paſch.164s, Banc. ſup, 

, Paſch, 24 Car, rot. 60, 
Writ of Erro2 was bzonght to reverſe a Judgement giben in the 
— = = — Pleas, in an Aaton of Debt bzought upon the Statute of 
ju'e*"'z Ed. 6.02 the not ſetting fozth of Tithes. The Crrozs aſsigned were, 


ment in debt 3, 


upon the Sta- 1. That it doth not appear that the Lands ſowed do lye in the Pariſh that is 
ce of 2 Ed. s laid in the Declaration, 2ly. The Plaintiff hath not intitled bimſclf wen 
to his Action, fo2 the Statute of FF H. Ss taken away by the Statute of 
13 Eliz, zly. The Statute is not well pleaded, foz it is pleaded too gene- 
rally, and not in the ſeveral circumMances thereof, as it ought to be. The 
Court commanded the Reco2d to be read, and upon Oper of it, anſwered, 
That 2 Churches united by the Statute, are both of ſpiritual pzomotton. 
And the Statute of 12 Elz doth not repeal the Statute of & H. 8, Bur 
let the party ſhew cauſe why the ludgement ſhould not be reverſed , and let 


* us ſee a book, 
Burt on aga inſi Low, 
Paſc. 1649, Banc. ſup, 
0 Mich. 2649. rot. 27. 


D mutet to N Action of Debt was bꝛought upon a Bond taken by a Sheriff, foz 
s pica in debt the Defendant to appear in Chancery upon an Attatchment iſſued 


sd ont thence again jim. The Defendant pleads the Statute of 23 H. 6. 4 10 


That the Sheriff ought not to take Bonds of any, but in ſpecfall caſes, 
and that this Bond is void, becauſe it is taken againſt the Statute. To 
this plea the Plaintiff demurred. The queſtion was whether an A- 


tatchment out of the Chancery, be within the Statute of 23 15 — 
Ihe 


CUM 
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The Court ordered cauſe to be ſhewn why judgement ſhould not be given 
for the Plaintif upon this Demurrer, Poſtea, 234 , (0 


Edwards againſt Fallowes. 


Paſch. 1 635, Banc, ſup, Il 


Dwards bzonght an Action upon the Caſe againſt Fallowes foz ſpeak» Arrc@ of 

ing of theſe words of him, viz. Edwards hath ſtollen my Axe ludgemenc 
from my Wood Pen, and fo2 cauſing him to be bound over to the Quarter» * — 
Seſsfon. At was moved in Arreſt of Judgement that the words were noet 
Actionable, But the Court held they were actionable, and gave Iudgement 


for the Plaintif, Niſi caula, &c. 
Viccarye againſt Barns. 
Paſch. 1645. Banc. ſup. 


ft 1649 ror. I724, {2 


V Iccarye, being a erte r by his Trade, bzought an Action upon the Cate re! of 
againſt Barns fo2 ſpeaking theſe wozds of him, viz, Thou art a Cuckold, — a 
and a Cuckoldly Raſcall, and doſt owe more than thou art worth, and art (4s iba 2574 t 
not able to pay thy debt: Upon non culp. pleaded, and an iſae joyned, and #- woul 9 
a verdi found foz the Plainttf, it was moved in Arreſt of Judgement, F 

that the wo2vs are not actionable; foz, foz the firſt part of the wozds they 

are clearly not actionable , and foz the latter woꝛds they do not imply any 

ſhifting fraud oz falſhood , and ſo cannot imply him to be & Bankrupt ; foz 

though hs doe owe moze than he is wozth, and is not able to pay his vebts, 

pet he map be an honeſt man, and he may have credit and friends to i LA (a 3 
po2t him in his trade. Apes and More, Paſch. 15 Car. and Jones and lac 8 ol 

- 4 Car, The Court anſwered, here is no fraud oz deceipt implyed, which do 6 
make a Bankrupt within all the Statutes touching Bankrapts ; and if 
there be a ſpecial loſs alleged, the woꝛds will be actfonable , otherwiſe not, Banktupr. 
But let Tudgement ſtay till the other ſide move, and þring us a book, for the 

words are worthy conſideration. Pottea, 217 22 


Barneſtone againſt Gale. 


Paſch, 1639, Banc. ſup. \ ju 
A N Action of Treſpaſs was bꝛought fo2 chaſing of the Plaintifs Hogs ; 4rreft oe 

the Defendant by wap of juſtification plcads a ſpectal plea, viz. That ludeement 
he did hunt them with a Dog by the command of his Maſter , becauſe the Treſpaſs, 
Plaintifdid put them into his Maſters ground to eat the Acorns there. The ' 
Plaintit᷑ replyed that be had Common there: Upon this an Aue was joyn- 
ed, and a Uerdid found fo2 the Plaintif, The Defendant moved in Al.. 
reſt of Judgement upon this exception, that the Plaintif in his replication er cle. 
hath not anſwered the bar, foz he pꝛeſcribes only foz Common of Paſture , 
and pannage is no paſture, and ſo he hath no right to the Acozns. But 
Roll chief luſtice ſald, At they have cauſe to eat the Gzaſs, they may alſo 
eat the Acozns there, foz they may be on the grounds, and therefo2e it is 
a good juſtiſication. And therefore let che Plaintif have Indgement, except 
cauſe be ſhewn to che contrary, 

| Eez Bolton 


Paſch. 1649 


Bolton againſt VVills. 


14 Paſch. 1649, Banc, ſup. 


A N Action upon the Caſe was bzought upon an indebitatus Aſſumpſit ſoꝛ 
Arreſt of a hund2ed and ninety Weathers ſold by the Plaintit unto the De fend; 
—— '" ant at 186. a Shep, which in al amounts to 190 l. Upon an Iſſac jopned, 
on the Cee And a Uerdic fo2 the Plaintif, Jt was moved in Arrclt of Judge- 
upon an A ment that the Declaration is not good, but miſtakes the pꝛomile, fo; the 
ſum fir, Weathers pꝛomiſed to be paid foz, do not amount to the ſum fo2 which the 
Declaratton is laid. And alſo the iſſue is taken upon the immaterial part 
of the plea, and the matter well pleaded is watved. The Court anſwe- 
red , That miſtaking of a Judgement is a miſtake of the Clark, and is not 
Amendment. material; but here the Declaration it ſelf is miſtaken , and that is mate- 
rial; fo2 the Aaion is grounded upon the pzomile in Law, upon the ſale 
Declaration. of the Sh&p, and not upon any new Contrada, and by the ſale there wants 
2 5. in every Sheep to make up the ſum demanded, thereloꝛe the Declara- 
tion is repugnant, Nil capiat per billam, niſi, &c, 


More againſt the Earl Rivers. 


| f Paſch. 1649 Banc, ſup. 
Prim? Dur of 4 7 e 78 


4 $ VV Ilſon of Touncel with More the Plaintif, argued againſt the Plea 
— of Perage pleaded by the Catl Rivers, as it is pleaded, and took 
plea of Pe- theſe Exceptions. 1, It appears not here by the Retozn by what Mar- 
age. rant the Earl was committed, and bzought hither, and ſo he hath no day 
in Court, and ſo the Plea is not god. 2ly, It is not ſhewed by virtue 
of what Marttant he was taken. :ly, The Plea is, 1. Jn abatement of the 
wit. 2lp. In avoldance of the Ac of the Judge, and the latter onght not 
to be queſſioned by Plea. zly. There is no Plea, but bare wozds , foz he 
pleads the Common Law. 4ly. Be pleads his Patent as Earl, only by 
way of Argument. lp. Me ought to ſhew the wit under the Seal, teſti- 
lying the matter, 8 H. 6. f. 9. 6p. The in veſtiture of the Carldom is the li. 
verp and ſetſin of the Carivom, and he hath omitted the pleading the 
Ceremontes of the inveſting, and a 1 doth not ſhe w that he is an Earl, By 
C:pias, the Statute Law , viztof E. J. A Capias was given in debt, and befoze that 
a Summons was the pꝛoceſs. The Councel on the other ſive ſaid they had 
Summons, de murred to the Plea, and chewed the cauſe of their Demurrer ; but the 
Court rep2oved them, becauſe they had ruled the matter in Law ſhould be 
2 at the Bar to enfozm their own Judgements. Ad journatur Poſtea, 22 


L | 
Syms againſt VV lan: © 


Mich. 2549. rot. 588, 


Paſch, 1 658, Banc, ſup, 


10 Paſch. 23 Car, rot, 1 20. 


— bꝛonght an action upon the Caſe upon the Statute of Ponopoltes a. 
in an Action OOgainſt Wilſon. The Defendant pleaded the Statute of limitatfons of 
upon the calc, Actions 
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| V of Judgement, that the Plaintif declares that the Detendant ejected Arreſt of 
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Aations in Bar of tye Action to this Plea, the Platntif demurred. Hales 

held that this ation grounded the Statute is not within the Statute of 
limitations of Actions of 21 lac. ꝓecauſi it is not a meet Acton on the Caſe 

at the Common Law, but an Acton upon the Caſe grounded upon the Sta- ; 
tute of Ponopolies. But Twiſden on the other ſive ſafd that a qponopo- . 
ly is an offence at the Common Law, foz which an Action of the Caſe. did 
lic befoze the Statute , and that the Statute was made but to intlid 4 

greater puniſhment foz the vffence, and ſoft ts the Statute of Umti⸗ 

tations of Actions, And aly. the very wo2ds of the Statute lap, that alt Ad. . „ * 
ons ſhall be bzought within ſir years, and he that ſays all without Umttati. , 1. 
on, excludes none, and by conſcquence this Acton ts nat excluded. 2p: The 2 
end of the Statute of limitations was to quiet ſales, and therefoze the 
Statute ſhall be largely interpꝛeted, becauſe made foz ſo publique a good, 
Adjourned to the next term to be argued again, 4 


Paſch. 1645, Banc. ſup. N 


| | 2 * 
VPona verdi given againſt a Hundzed, 83 an Action luagement in 
upon the Statute of Wincheſter ol Hue and C mobed fog Action up- 
the Hund?ed in Arreſt of Judgement, that the Hundzed was ſned by Bill 50 — — 
whereas it ought to have been ſued by Oꝛiginal. But the Court ober- ru- .,. 
led the Exception, and ſaid that there are many Pꝛeũdents to pzove that am. 


ſuch Actions may be commenced as well by Bill as by Oziginal. Original. 
pay. 
P alch- 1 643. Banc: ſup. 


1 
Etchmore mo Inquiſitton taken againſt one upon the 
1 eee down of Encloſures, Bat the To quaſh of 
Court anſwered, that ft was not pꝛoper to move toquaſh the Jiiquiffition , d 
becauſe the Defendant came in upon p2oceſs and therefoze he muſt either 
traverſe 02 plead to the Inquiſition; Lerchmore that the Inquiſſtt. 
on was ſo uncertain, that the Defendant could not fell how to plead to ſt. Pes. | 
But the Court anſwered, he might plead to the Diſtringas, And that the Traverſe. | 
monies already levied for the offence ſhould reſt in the Sheri:i hand until the 


crya l. 


. 
* 
* 
1 


Hamond againſt Ireland. 


Paſch, 1647 Banc, fop, _ 


Hill, 169, 19 
Pon a Uerdi given in an Bjectione firme, Jt tas mo bed in Arreſt # Ae 

him ex uno Cottagio, whereas an Ejectione firmæ lies not of a Cottage, 1 45 Pet. 
no moꝛe than a præcipe quod reddat lies ofa Cottage, But the Court an nc Bm. 
{wered, that an ejeQment doth lie of a Cottage, becauſe the de of 4 
the thing by that name is ſufficient and certain enough to ſde w the @herif of . . 
what to delfver the poſſeſsion ot; pet it was ſaid that a recovery lies not of Recovery, 1 
a Cottage. Rethorick and Chapels caſe 10 lac. was cited that an EjeQione . . z Bubfhr 24. 
lies of a Cottage, and alſo a pcæcipe quod reddat. of pb F 


Wood 


© 


* 


* 


* 


1 


ly vdr 
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V Vood againſt Topham. 
20 | Palſch. 1645, Banc, ſup, 


Atreſt of Ood b2onght an Action upon the Caſe againſt Topham, quare filium 
ludgement in ſuum & hæredem rapuit et maritavit, and obteined a Uervic againſt 
»o'a&ion up- the Defendant.Jn Arreft of judgement moved foz the Defenvant, theſe ex- 
Let cepttons were taken againlt the Declaration. 1. That it dothnot ſay hzre- 
7 dem apparentem, but only filium & hzredem, zlp. It both not lay rapuit 
conrra voluntatem , but only rapuie. 3ly. It doth not ſet fo2th that the heir 
was within age. alp. Jt dothnot ſay Cujus maritagium ad ipſum pertinet. 
But the laſt Exception only was infiſted upon, Wilmot of Conncel with 
the Plaintif, to p2ove that that Exception was not material, cited one 
Grayes caſe Paſch. 29 Eliz, Banc, reg. and the Boks of 12 H. 4. f. 16, and 
23 E. 3. Brook Tit. Treſpaſs 43. But Hales urged that the laſt Exception 


. Caſe, + Wasnotanſwered. Roll chief Juſtice ſaid, That an Action quare filium 
& haredem ſuum rapuit will lie,slthoughb the heit be of fall age; foz the Fa- 
ther hath the martage ol his Son although he have no eſtate to leave unto 
dim. Adjourned to the next Term, Poſtea, 225 * 21 23880 14 gen 

Dawkes verſus Payton. 
Paſch, thes Banc. ſup. 
27 Paſch 1: 50. rot. 306. 


Error brought A N Infant bzought an Action in this Court, and had a Uerdic and a 
in the Uppe- Indgement, the Defenvant bzaugbt a w2it vt Erroz in the ſame 
Bench upon a Court to reverſe this judgement , and it was alsigned foz Erroz that the 
* —— Infant bꝛought his Aaton in propria per ſona, whereas he ought ts have ſu- 
b Len chere. ed per puardianum , and this is Erroz at the Common Law, and is not 

helped by the Statute of Jeofafls ; and it was argued that the wzit of Crroz 
may be well bzought in this Court to reverſe a judgement given here, if 
the Erro2 aſsioned be mattcr in fac, as it is in this caſe , fo2 by ſach a 
w2it of Crtoꝛ the judgement of the Court is not called in queſtion, as if 
would be if the Crro2 aſsigned were matterin Law; and theſe Boks were 


Error, 


fy . os (+135 cited, vize7 H. 6, 28: Dyer 196; Mich. 25, & 26, Eliz. Banc. reg, Hales 
p eo 


on the other ſive argued that the w2itfof Erroz did not lie. And he made 2 
gueſtfons, 1. Whether the wait of Erroz did lie at all, zly. It it did lie 
in an other Term; and he ſaid, that admitting the w2it ol Erroz doth lie, 
pet it ought to have been bꝛought the ſame Term wherein the judgement 
was given; but ſoit is not here, and there ſoʒe it is not well bzought : And 
21y., If the Crroz aſsigned be Erroz, vet it is helped by the Statute of 21 
Jac;bf Jeofails, But if it be not, pet the Erroz aſsigned here is not al- 
ſignable, fo2 it doth not appear whether the party appeared per guardianum 
o2 not, fo2 the party is a p2(vfileged perſon, The Court anſwered , we 
cannot know wheth:r the party be within age oꝛ of full age and therefo2e 
know not whether he ought to appear by Attoznp oz by Guardfan ; but foz 
Erro? in matter of fact, in a judgement given in this Court, a wzit of 
-- ., Erro2 will lie here well enough, and it is all one whether the w2tt be 
* bzought the ſame Term, oz in another Term. But bring us Books and we 

a will advile, Poſtea. 27 „ 2 


* Viccarye 
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Viccarye againſt Barnes. 


Paſch. 1650. Banc, ſup, * 


2 

Aton upon the caſe was bzonght by a Percer againſt the * Arreſifaf 
tendant , fo2 ſpeaking theſe wozds of him, Thou arc a Cuckold, and a ludgement in 

Cnckoldly Raſca), and art not able to pay thy debts „and art not worth a an Aion up- 

Groat. The Plaintit had a Merdid, and upon 4 motfon in Arreſt ot on the Caſe 

judgement, tecanſe the woꝛds were ſuppoſed not adtonable, the judge. t or d 

ment was fo:merly ſtayed till the Plaintit ſhould move. At this day Pepes 

fo2 the Platntif pzapys foz judgement , beranſe he held the wozds were a- 

dionable, and cited one ben Cafe, avjuvged and ſafd that the Plain A 2 (w 731 A 

tif had laid a ſpectal damage by the wozds. Windham on the other ſive ſaid, 

That the Plalntif had not latd any ſpecfal damage as Pepes ſuppoſcth , but 

only allegeth a general damage, namelp, that he by ſpeaking of the wo2ds 

loſt tis credit, and could not buy wares upon truſt᷑ as he aſed to do befoze , 

but only ſoꝛ ready money, and ſo there can be no iſſue jopned, Ierman lu- 

ſtice held the woꝛds actonable, and alſo Roll the chief Iuſtice, fo he ſald it 

was a hinderance to him in bis Trade to be. ſo ſpoken of, although they 4 

bing hi not within the Statute of Bankrupt , and he cited 11 Car, lack 14 * ; 

ſon and Hewes his caſe, where an Aaton was bzought by Iackſon being "5 

Ozaſiet, againft Hewes, ſoʒ ſaping of him Thou art a baſe begparly Rogue, 

and art not able to pay thy debrs, Nicholas Juſtice held the wo2vs — 

ble, but Ask luſtice donbted, foz ſuch wo2ds may peravventure bs true, if 

they be ſpoken of a young Tradeſman that begins with little, And ſaſ 

that the chicfqueſtion is whether the averment of the damage be well alle. 

ged ; and he held it was not, becauſe ft was ſo general that no ſue can be 

joyned upon it. Roll chef [aſtice ſafd, the woʒus are found by the Werdi> 

fo be ſpoke falſo et malicioſe, And therefoze let the Plaintif have his lodges 

ment except better matter el. 


Paſch. 16 50. Banc. ſup. 23 


AR Inſo2zmatfon was exhibited in this Court againſt one foz engrofslng For the De- 
of Hay, the Defendant appeared and pleaded to the infozmation , the f:n42n* to 
Plaintit moved that the Defenvant might , be o2dered to carry the ! _ 
cauſe down to be tryed at the Aſsizes at dis own charge. Buc the Court un charge 

anſwered that they could make no ſuch Order, becauſe the ſute was not up- denied. 
on an Endictment , which is at the ſate of the Cuſtodes , but upon an infoz- — —— 


mation, which is at the ſute of the partp. 


Cater againſt Startute. Bt 
146 
ir * 


Tria. 1650. Banc. ſup. 


Hill. 1649, rot. 1025, ſ 


# 
Te Plaintif dꝛought an Acton of Debt upon an Obligation to ſtans fo Demurrer to 
au award: The Defendant pleaded that there was no award made; 1 eb ten 
The Plaintif replies that there was an award made, and ſets fozth the ja- an 
ward, and aſstgns the bzeach ; Upon this the Defendant vemurs, and on 10 ſtand cs 
fo; — EI RENICN that one of the parties an award, 
make 


— — 
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make ſuch a general releaſe to the other as Councel ſhould adviſe , ſo that 
the Councel are made Arbitrato2s , fn regard that a judicial ac is referred 

to them , which ought not to be ; fo e Arbitratoꝛs cannot oclecate thetr 
Miniſte - autho2ity to others, and 8 E. 4. f. 1 s cited to this purpoſe. But wild 

A& rial, on the other ſive ſatd, that the referring of the making of the relcaſes to 
judicial. Councel was warrantable, becauſe it is but a miniſtetial ad, and not a ju- 
dicial, as is objected, Roll chief Juſtice ſafd , that there is no judicial 
thing left fo2 the Councel to do, but only a miniſterial au, and therefoze 
it is well enough; but it had been otherwiſe had it been a judicial ad, foz 
that had ben fo2 the Arbitrato2s to delegate their anthozity to others, 
which is not warrantable, becauſe it is contrary to the ſubmiſsion of the 
parties, but to delegate a miniſterial ac is not contrary; And with him the 
Court agreed, and ordered the Plaintif to take his Iudgement , except better 


— 


matter were ſhewn Saturday next. 


— — ——— - 


Dawkes againſt Payton. [ 0 7 ale ved 
Trin, 1650, Banc. ſup, 


2 
1 y : Paſch, 165 0, rot, 206. 
4 prove 2+ bag 27 
Error to re- N Action was oꝛdered out of the Chancery to be tryed in this Court; 
verſe a judge. Whereupon the cauſe was tryed, anda Judgement upon a Uerdic 
— — , was given fo2 the Plaintiff, The Defendant bzings a w2it of Erroz here 
volt aue to reverſe this judgement. The firſt queſtion was, whether it did ſuffict- 
diceted our ently appear by the Reco2d, whether the party did appear fn perſon oz by 
of the Chan- Guardian. Hales held that it did not appear, but that it belongs to the 
deri. other party to ſhe w it; foz he ought to have all the Recoꝛd upon which the 
Erroz ts alsigned. A ſecond queſtion was, Whether the Erroz aſsigned, 
if it be Erro2, be not helped after a Aerdia by the Statute of 21 Iac, Hales 
held, that however the party appeared, whether by Guardian, o2 in pꝛoper 
perſon, it is helped by the Statute of 21 15;And cannot be alsigned here 
fo2 Erro2 , and the w2it of Crroz that is bzought is as well to reverſe the 
judgement given here, as the fozmer judgement given in Chan⸗ 
cerp, which cannot be, fo2 this Court cannot reverſe, heir own Judges 
ment, except it be foz Erro2 in pꝛoceſs, 19 H. 6, 2.44 a H. 6-f. 28" noz 
can this Court re verſe theit own judgement fo2 Erro2 in fac , becauſe it ts 
to overthꝛow their own aa, pet the Chequer chamber map doe it; yet thera 
it is moꝛe p2oper tq appeal to the Parliament; and he ſaio, that the Caſes 
of 2 Rich, 3. f. 17 


*afid Dyer 195, Klted, to be reſolved, have been ſince dif. 
puted, and ſo pꝛayed the wit of Error might abate, Roll chief luſtice 
ſaid, that foz the firſt matter, whether it appears by the aſsfanment of 
the party, Uhether the appearance were per Gnardianum, oz otherwiſe, 
we will not imagin either Atto2ney 02 Guardian in the Caſe, but that he 
appeared in propria perſona , becauſe nothing to the contrary appears by the 
Recoꝛd, and it it be otherwiſe you ou ht to have ſhewn it. And foz the 
matter, whether it be Crro2 to appear by Attoznep, where the party ought 
to appear by his Gnardfan , he held it was Erroz , and that it is not help- 
ed by the Statute of 21 Iac, becauſe it is moze dangerous fo: an Intant to 
. = appear in propria perſona, 02 per Guardianum, than per Attornatum; fo 
againſt an Attoznep he may have remedy, but not againſt himſelf oz 
Cats emigus bis Guardian; and this is caſus omiſſus out of the Statute, And as to the 
; = queſtion, whether this Court may reverſe their own judgement, he held, 
| that they may foz Extoꝛ in matter of fac, as the caſe here is, though they 
Ry; . g5 (+1, tannot foz Crroz in matter in Law, as was adjudged, Mich, 25. 
90 J J, rot: 96, and Mich, 5 Jac, in Watkins and Gif fins caſe , and it it ſhould not be 


Appearance. 


Error. 


„ 


—— — — 
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A here, the party trould be without remedp , fo2 he can have no remedy in 
the Chequer Chamber, and there is no pꝛeſident in Parliament be to relfe- 
ved there, and it is neither againſt reaſon noz any Rule of Law fo2 this 
Court to do it. Upon this the Councel moved to quaſh the wit of Erroz 
upon an exception taken to it, as it was entred in the Recozd, but becauſe 8 
tt was but a mii - entry, the wit it ſclf be ing right, che Record was orde- 1 
red to be amended by the Writ, 


Roberrs and Tucker. 


Trin. 1650 Banc. ſup. 


— Yod 
Paſch 18, Car. rot. 1 16. 2 74 91 pt 6" 


| 3) 

IJ He Court was moved to quaſh a walt of Erroz, becauſe the w2it was f. u,. 
to rembbt à Recoꝛd coram Majori et Recordatori, whereas the R:£03d iv; 1c cc Er- 

certified was a Recozd coram Majori et Deputato recordatori, Roll chief or. ; 

Juſtice, the Recoꝛd is not well removed, why map you not habe a ncw 

Certificate upon the ſame w2it - But that cannot be, and therefoze pou 

muſt have a ſpecfal wit directed to remove the Recozd befoze the Pato; 

and the Deputy Reco2der ; fo2 if there be a ſpecial cauſe to alter the uſual Alter ation. 

foꝛm of a wit, the Curſitoꝛs ought not to hold themſelves to the old pꝛeſt- 

dents, but are compe lable to alter them ff the caſe require, Therefore let emen. 

the writ be abated, and take arother Writ, Vid, antes, 


Shertlife againſt Tymberlye. 
Trin. 1650+ Banc. (up, 
Hill, 1649 rot. 438. 4 


Hertlife bꝛought an Action of Debt againſt T ymberlye upon an DObliga: Dewurrer to 
tion, the condition wherco! was, that the Defendant ſhould ſave the Pl. a in debt 
Plaintifharmleſs from ſuch a perſon, 4 ſhould relcaſe unto ! im all his right”? hy no 
in certain goods:TheDefendant pleads that he had ſaved the Platntifharm: #0001. 
leſs, and had relcaſed unto him all t is right in the goods and to this plea the 
Plaintit demurred , and ſhews fo2 cauſe that the Defendant ought to have 
thewed how he had ſaved the Plaintit harmleſs, becauſe the condition was 
in the affirmative. To which the Court agreed, becauſe he might have 
pieaded generally in the negative. viz, non damnificatus , and that had ben N damaib- 


good, and therefore judgement was given againſt the Defendant. catus, 
Hobſon againſt Hudſon. | 
Trin. 1650, Banc, ſup, a. * 23 


Obſon bzounht an Action upon the Caſe againſt Hudſon fo2 theſe ren ff 
woꝛds, Thou wenteſt ta the Wells to be cured of the Pox: The Plain: judgement in 
tif had a Uerdic againſt the Defendant , v ho moved in Arrc> of Judge. Afton tog 
ment that the woꝛds were not actionable, becauſe they were to general and — *. 236 
uncertain, But Roll chief luſtice, and Nicholas and Ack luſtices held they 
were actionable, But lerman Iuſtice doubted, becauſe the party that 
went to the Wells to be cured or ſuſpect he had the Pox yy 
2 


— 


XUM 


_— — 


wy Trin. 1650. „ 
bee But ludgement was given for the Plaintiff, 


Elſy agginſt Mawdit. 
Trin. 1650, Banc. ſup. 


7 Paſc. 1650, rot. 409. 


Ex: bought an Action upon the caſe againſt Ma wdit fo2 (ſpeaking theſe 
Arreſt of woꝛds of him; Thou Sirrah art a rogue and a run-away rogue, and didſt 
Ju _— ia run away from Oxford, and art a rogue upon Record at Oxford. The Plain. 
an £5100 r tiff upon not guilty pleaded had a berdid, the Defendant moved in arreſt 
of Judgement that the wozds were general, and uncertain, and not aato - 
nable the Court thereupon ſtayed Judgement till the Plaintiff Could 

move, The Plaintiff at another day moves by, Hales of his Councel! foz 
Judgement, who ſafd that the (wo2ds are adtionable, o2 at leaſt ſome of 

them, for thou art a rogue upon Reco20 are adionable wo2ds , and that fs 


part of the M gur t enclined alſo that they were actonable, pet 
_ adviſe; Poſtea; e ame Term Indgement was given for the Plains 
tiff. 


Chaſe and Iones againſt Lovering. 


Trin. 1650. Banc, ſup, 


7 
Arreſt of i and Iones bzonght an Action upon the caſe againſt Lovering, upon 
judgment in n pzomiſe made by the Defendant to the Plaintiffs to pay unto them 
__ — . 84 J. out of the fraight of a Ship and fo2 not paping it the Plaintiffs bzfag 
von 2 Pic thetr Action, Upon non aſſumpſit pleaded there was an iſſue joyned, and a 
ni. ſe. verdig found fo2 the Plaintiſfs. The Deſendant moved in arreſt of Judges 
#4803 ment, a allegeth foꝛ cauſe, that the Plaintiffgaverment in their Declaration 
Averment, Of the non payment of the 84 J. is not good, fo? it doth not appear by the a. 
verment that there was anp frafght due foꝛ the Ship, out of which the mo⸗ 
nics were to be paid. Roll chief Iuftice anſwered, that the Platntiff ought to 
have averred that there were monies due fo? the fraight of the Ship, o- 
therwiſe how can it be known whether there be any monycs due to be 
patd out of them, therefoze the averment is very incertain, to whom Ierman 
Nicholas and Ack Juſtices agreed, Roll Chief Iuſtice added, that it is part 
of the pꝛomiſe that the monp ſhall be paid out of the fraight , and as the a- 
verment is; the matter cannot ſtand together, and here is no demand fo2 
the monyes to be paid out of the fraight. Therefore againſt the Plaintiff 
let there be a nil capiat per billam entted. 


Blackden againſt Harvye. 


cuto2s 


) Trin. 1650, Banc, ſup. 

4 
g Hill, 1649. rot, 928. 
Hon Lackdea bought an Acfon upon the Caſe, upon an indebitatus aſſump- 
— ſit to pap unto him 9 l upon delivery ol certain Cloath againſt Harvy 
"+ ia, As Exetutoz of I, S. The Defendant appeared and imparled, and after 
lance,  Amparlancepleavs in abatement of the Writ, that I. S. made other Cre- 


XUM 
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cutoꝛs together with the Defendant , who ought to have been named in the 
Writ, The Plaintiff demurs, and fo2 cauſe ſhews, 1. That the Plaintift 
doth not ſhew what goods the Defendant adminiſtred, noz at what time he 
adminiſtred any, as he oaght, and 6. lac Edwards and Foyes caſe was cited 
to p2ove it, A ſecond cauſe of the demurrer was, t plca in abate- 
ment of the Writ is after imparlance, which is not good, becauſe it fs 
touching a thing in the Defendants knowlege , and ſo he might have plea- 
ded it befo2e imparlance, as it is 35 H. 6. f. 365 lerman luſtice ablente Roll | 
anſwered, that the firſt exccption is not material but he held that the ſecony ****=*ne 
was a good cxception , aud that the Defendant cannot plead in abatement 
after imparlance , foz by bis {mparlance he bath admitted the Writ gad. 
Therefore'plead in chiefif cauſe be not ſhewed to the contrary on Friday next” 


VVinter againſt Barnard. 
Trin. 1650. Banc. up. : 7 * 


V \1nter bzought an Action upon the Cate agnintt Barnard, and becla, ff of 
red, that upon the rumoꝛ that a Baſtard Chtiy was d10wnved. The = FIion for > 

Defendant ſaid to the Plaintiff, J do verily believe the Baſtard Child was rd 

thine, nay it was thine; upon not guilty pleaded an ſue was joyned , and 274 *7 

a verdia found foz the Plaintiff:Jt was moved in arreſt of Judgment that 

the woꝛ ds are not acfonable,as they are laid foz that it doth not appear that 

there was a Baſtard Child dzowned, foz the Declaration is that there was 

only a tumoꝛ, that a Baſtard Child was dzowned, But all the Court a- 

greed, that by the conference ſet fozth in rhe Declaration, it is agreed that 

there was a Baſfard Child, and it is a ſcandal to the party, wheth:-r there 

were a Baſtard Child oz no, and if there were none, you onght to ſhew 

it un the Defendants part. Therefore let the Plaintiff have his Indge» 


mem. 
Elſy againſt Mavodit. 


1rin, 1650. Panc, ſup. 
. 1 
Paſc. 16 50. rot. 409. u- ue 
/0 


T He Caſe of Elſy and Maw dit was again moved , wherein the Plafntfff ret 
had a verdict againſt the Defendant, in an Acton upon the Caſe * nk * 
bꝛought againſt him, foz ſpeaking theſe wozds ol him; Thou Sirrab art a 1% 
rogue, and a run- a way rogue, and didſt run away at Oxford, and art a rogue / 

upon Record at Oxford: upon a motion in arreſt of Judgement, Judge- 

ment was ſkayed till the Plaintiff ſhould move. Hales now moved foz 
Judgement, becauſe the woꝛds are adtonable, fo2 they make the Plaintiff _ 

to be ſucha Rogue as may be endicted within the Statute, and recefve2g π = 4- 
to: poʒal puniſhment ; But Twiſden denped it. Roll chief luſtice held it 

was within the Statute, Pet the Court would adviſe, In this caſe lerman 

Iuſtice ſaid , That if one ſap that another is foz\wdzn in a Court of Re. 

coꝛd, the woꝛds are not acfonable;but if he ſap that he is foz\wozn upon Re- 

coꝛd, the wozds are actionable. But Roll chief Iuſtce held there was no 

— between the woꝛds, but that they are þoth Adionable. Antea 22 f 

et Poltea. 
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More againſt the Earl Rivers. 


/ Trin, x 650, Banc, ſup, fre pit 244 + 
nog) Tow 177 pl 4 186 ply 6214 pol 
1 A "ok 8 Mich. 1649, rot. 388. 
Earl Rivers Ore Arteſted the Earl[Rivers by a bill of Midleſex in a plea of Debt Che 


aſe — Carl was therupon bꝛought befoze Pr, luſtice Nicholas to put in bail, 
— and not being able to put in fuffictent bafl acco2ding to the conrſe of the 
277 1 Court, was committed to the cuſtody of the Pareſchal of theParſhalſea,the 
7 Carl being in cuſtody bꝛings himſelf into Court by a habeas corpus, and 

7 3 there pleads his pꝛivilege of his peerage , and ſapes, that he ought not to 
be arreſted, and demands Judgement of the Writ, and pꝛapes to be deli⸗ 

vered; to this the Plaintiff demurred. Hales of Councel with the Carl ar- 

gued to divers points, but J could not here him well. But the main que- 
— inſiſted upon was, whether that by taking away the houſe of Lozds 
in Parifament, whereby their volte and place in Parliament was gone, the 
. Privilege of his peerage not to be arreſted fo2 Debt, was alſo taken away, 

„ Coping... and he argued that it was not, fo2 he ſaid, that at tha, Common Law, no 
ca pias did lye againſt a Peer, and the Statute of,E, 3. h gave a capias 
fo2 Debt againſt others, did not give it againſt a Pect, and it doth ap⸗ 

pear here that the Defendant is really an Earl, and not in nomination 

only, and he cited 27 H. $, f. 22. b Thereaſons he ſaid why an Carl had 

the pzivflege not to be arreſted, are two. The firſt is in reſpec of the dig 

nity of his perſon, being called comes a comitando rege ( as ſome have 

thought , ) and he ts called by the King conſanguineus noſter. The ſecond 

is in reſpec of the pꝛeſumption of his ſufficiency of eſtate in lands to be 
ſummoned by, and not by reaſon of his place in Parliament, foz thep 

have the p;ivilexe not to be arreſted, as well in the vacancy of Parlta- 

ments, as when the Parliament doth ſit , and the pꝛivilege of Parliament 

is that he ſhall not be ſued; but the pꝛivilege of peerage is, that he ſhall 

not be arteſted in his perſon, and ſothey are diſtinct pꝛivileges, and by 

taking away the Lo2ds houſe, the fozmer pꝛivilege is taken away, but not 

the latter, and this pꝛivilege ( annexed to the perſon ) not to be atreſted, 

map belong to a perſon that hath not the p2tvilege of Parlfament, as foz 
example unto Widowes of Peers which could not be arreſted, and pet had 

no place in Parliament, ſo that the excluding them from the Parliament 

doth only take away their pꝛivilege of Parliament, and not their pꝛivi⸗ 

lege of peerage , and Nevlils caſe is, that the pꝛivilege not to be,arreſted 

belongs to them in reſpect of the dianity of their perſons, 9 Ref, :lops 

caſe, And it hath been a queſtion whether comes be ſo called a comitando 

rege, 02 in reſpec of thcir Counties whereof they were Earls, and J con- 

ccive the latter derivation is the truer , and then the taking away the King 

takes not awap their pꝛivilege, fo2 the Counties remain. 2ly. Carls 

have by intendment ſufficient fre hold to enfcoze them to come in, and an- 

ſwer at this day, and therefo2e are not to be arreſted, and impꝛiſonment of 

a mans perſon fo2 debt, was but a ſupp:iment to make him anſwer where 

he had not ſuſficient freehold, which we cannot intend here, Nat. brey. f. 3.4 

And an Carl ſhall be amerced higher than another man, in regard of the 
zeſumptton of his freeholo, and Earls arc called majores Barones in this 

reſpec, 7 F. 4 Nevils caſe, and the widow of an Carl had the p2ivilege not 


to be arreſted, fo2 the two very reaſons that her husband had it, ſo was = — a 
op 


— — 


— — 
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that had a Biſhop2ick out of England. And the late Statute that takes a- 
way the Kingly office, doth not take away thetr names, and dignities,no2 

the pꝛeſlumptton that they have freeholvg , and therefoze they are not to be 

arreſted , and their wil be ſince the Aa, no moze a failer of right than 

there was befoze, and ſo he pꝛayed the Writ might be abated, Roll chief Abatemeun 9 
Juſtice anſwered, pour Clyent ought to dave pꝛaped the Writ might have 

abated, beſoze he was turned over to the Marſhall of this 

Court-, foz then he was in Midleſex where he was arrefted; but 

now it is too late, foz now he is in cuſtodia Mareſcalli, and any body that Occlaration. 
hath cauſe of Aion againſt him may declare agataſt him, Ierman luſtice 

ſaid, that the Writ is now determined, which you pꝛay to have abatcd , ſo 

your pꝛayer is to no purpoſe. Roll chief Juſtice ſatd , that the dignity of 

the perſon of an Earl may relate to him es he is Peer of the Parifament, 

and the other pzeſumption that he hath ſufficient freeholy may alſo fafl ; 

but it doth not appear here by averment that he hath not freehold, there- 

fo:e it map be a queſtion whether there ſhall be intended a fafler of Juſtice, 

fo2 want oc frechold, if the party ſhould not have been arreſted, and he a- 

greed that an Carl as a Peer of Parliament had a double pꝛivilege, one of 

his perſon to be free from arreſts, the other of his Eſtate to be free from ea, 
ſutes , and he ſaid, if it had appeared by averment that the party had fre. 
hold, it ad been gaod without doubt to free him fromarreſts, Ierman 

Juſtice ſaid he is now in cuſtodia, and the Declaration agatuſt him is good, 

and now it is too late to claim his pꝛivilege. Nicholas in all points was a- 

gainſt the pꝛivilege. Roll chief Juſtice asked, what ſay pon to them that 

have Declarations on the by againſt the Earl, fo2 certainly they are good Declar:rion; 
whether he be rightly committed oz not, foz they are not to examine his 
commitment, and therefore ſurely it is now too late to ſpeak in abatement 


of the Weir, 
_ n 
Nayler againſt Aſb. 


Trin. 1050. Banc, ſup, 
% 
Hill. 23 Car. rot. 611, 
_—_— 2 

Ayler bzought an Aion upon the Statute of 5 Eliz, againff Aſh in dest ot 

this Court foz uſing the Trade of a Dꝛaper, and upon not guilty ! —_— 
pleaded there was an iſſue joyned, and a verdict found foz the Plaintiff, „ % $14. 
The Defendant moved in arreſt of Judgement, and took two erceptions wc cf 5 E! 
to the Plaintiffs Declaration, . That the @tatute doth not name the or ung che 
trade. 2. That it being a popular Aaion, it ought to have been bzought |? 2 a 
in the County where the offence was committed, and not in this Court, , F 2 a4 
To the 1. Exception the Councell on the Plaintiffs ſive anſwered, that the 
trade is comp2iſed in the meaning of the Statute, becauſe it was a trade u- 
ſed at the time ofthe making of the Statute. And to the ſecond he anſwe- 
red, that notwithſtanding that the oꝛ iginal pꝛoteſſe iſſued out of this Court, F 
pet the tryal thereupon was in the County where the offence was done, # 7 phe bond 4 
and the remedy that the Statute intends, is made uſe of by the tryal being + 
in the County where the offence was done, Roll chief luſtice anſwered, 
we direced pou to ſearch fo2 pꝛeſidents, but you have not done it. But J 
conceive the Statute is not ſatiefied, (oz it ſays that the party ſhall 
not be compelled to appear out ofthe County, and here he is compelled , P pearance. 


and this is not helped by the verdi, to which the Conrt agreed, Nena 
tnely. 
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Ernely againſt Allen, 
Trin. 1650, Banc. ſup, 
Mich, 164g, rot, 351, 


Rnely bꝛought an Aaion of Trover and converſion againſt Allen, foz ta- 

king away, and converting to his own uſe divers of his goods, and Chat- 
tels, and amongſt others he declates foz the Trover and Converſton de du- 
centis ponderibns, anꝑlice waſght, medicamenti, anglice dzugs; the Plaintſtt̃ 
had a verdict, and a Judgement, and entire damages gtren foz all the 
things laid in the Declaration, The Defendant bzought a Writ of crroz 
toreverſe this Judgement, and aſsigns foz Erroz, that the wozds de du- 
centis ponderibus, anglice waight,medicamenti, anglice d2ugs, mentioned in 
the Declaration are fncertain, and ſo the damages be ing given intire foz 
all, ft was not good, Wadham Windbam of Counce l with the Plaintiff in 
the Writ of Erro2, held the wo2ds fo be inccrtain, both in reſpect of quan- 
tity, as alſo in reſpec of the quality oz nature of the dꝛugs, foz2 the wo2d 
pondus may ſignifie a pound, an ounce, a dzam, a ſcruple, oz any other 
watght, ſo that the waight cannot be knoun. And the anglice waight is as 
incertain as the Latin woꝛd pound, fo2 waight map fgnifie as many diffe- 
rent waights as the Latin wozd pondus map; But it might have been o⸗ 
therwiſe, it it had been anglice a lone, oz a weigh, which were woꝛds ter ⸗ 
tainly known what they mean; but here a watght of dzugs ts not under. 
ſtood by the Dꝛugſters. And fo2 the wozds they ſhall not be ſaid to be void, 
fo that there are no damages given foz them, foz the wozds are not 
like to the woꝛds duodecem duodena fili, foz thep are adjective wozds; but 
the woꝛds here are ſubſtantive, and ſignifie by themſelves, And the woꝛd 
medicamenium alſo is as incertain as the other wozds, and the anglice 
d2ugs doty not make it mozecertain, foz a d2ug is of as an incertain figs 
nification as the wo2d medicamentum, foz all vegetable creatures, and ex- 
tracſons out of them, as alſo out of the living creatures, made uſe of in 
phyſick, either by themſclves, oz elſe compounded one with another, are cal- 
led dꝛugs, and ſo he pꝛayed the Judgement might be Everſed. Maynard 
on the other ſide (aid, that the woꝛds joyned with the anglice were certain 
enough, fo2 pondus ſianifies a waight, which woꝛd is well and commonly 
known amongſt the Dꝛugſters how much it contains, and he cited one 
Pennyes Caſe, where decem ponderijbus without an anglice was held good; 
and one Wardners Caſe 21 lac, fn this Court. Next fo2 the woꝛd medica · 
mentum being joyned with an anglice, it is a good 02D to expzeſs dꝛugs, 
fo2 of it ſelf it is no Latin woꝛd to ſigniſie any certain thing, and here is 
no incertaintY in the matter, fo2 it t map be brought to a certafn» 
ty to the Jurfes underſtanding , and ft is not neceſſary to expꝛeſs the mat- 
ter like a Scholar, oꝛ a Phſloſopher, but ontyas they are known by traveſ- 
men eccoꝛding to common underſtanding. And in an Aaton bzought - 
mongſt other things, fo2 a Libzary of Books, which is moe incertain, 
Judgement was given fo2 the Plaintiff, and Melhnis Caſe, where the De- 
claration inter alia was pro decem ponderibus ferti, ten tuns of Jron, was 


0 A 1 
A 44 e agrecd between the parties, and Laurence and Turners Cafe, Mich. 23. 


lac. in Lrover and Converſton, pro tribus ponderibus la ni, was naught, be- 
tauſe it was without an aoglice, Serjeant Glin argued to the ſame effect 
on the ſame ſide, Hales on the otherfive laid. that not withſtanding the an» 
glice the Declaration was incertatn. And ft is not like the caſes de tribus 

pons 
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ponderibus, Anglice, weights of Chæſe, oz Salt, oz ſtone weight of Cheeſe. 
And the wo20 medicamentum is as uncertain as fhe other woꝛd, fo2 tt figs 
nifies divers ſpecies of things, But Roll chief luſtice held, that the Dꝛugs 
were well expꝛeſled by the woꝛds in the Declaration in the vulgar and uſnal G. cation. 
acceptation of the wozds ; and fo the woꝛd weight it is alſo well known a- 
mongſt Traveſmen. Nicholas Juſtice ſaid, we mult not frame niceties to 
overthzow judgements, and here is certainty enough tu both the woꝛds to 
veſcribe the thing, and ft is impoſsible to expꝛeſs them aptly and particu⸗ 
larly. Roll chief Juſtice fatd, the Declaration is two hand2 ed weight, and 
every one knows the meaning of a Yundzed. lerman Juſticeheld the De- 
clatation certain enough, and cited a caſe where one declared pro decem 
doliis ſpirituum, Anglice, ten Yogſheads of Spirits, and adjudged gos. 
Ask of the ſame opinion, and ſo the judgement Was afficmed, niſi. 


Dudeny againſt Collyer. 


Trin. 1650, Banc, ſup, 
Hill, 33 Car, rot. 156. 4 


Udeny b2ought a wit of Erroz againſt Colly er to reverſe a judgement Gr re. 
upon a nibil dicit given againſt him at the Court of Barneſtable in an v«r(c s jucge- 
Acton of debt bꝛought upon an Obligation, and aſstans foz Erroz , that ment upon a 
the Condition of the Bond was foz the payment of money at Wotton Courts 1"! © — 
ney, which is not within the Jurisdiaton of the Court, and fo they cannot Oblgstion. 
hold plea fo2 it at Barneſtable, and the judgement was given upon a nihil 
dicit, becanſe the Plea being fozein the Defendant would not ſwear it, 
which in this caſe he is not bound to doe. Roll chief Iuſtice, If it appear 
by the Declaration that the money was to be paid out of the juriſdiction ot . ._... 
the Court, the Judgement is not good, and it is not neceary to ſwear : 
the Plea, if it appears upon the Obligation that the montes were to be paid 
out of the ſurisdiaton of the Court, and he plead payment acco2ding to the 
Condition; but if one will not ſwear a ſoꝛein Plea where he ought to doe 1,444. 
it, the Plaintif map enter judgement upon a nihil dicit; foz ſuch a fozein 
1 ſwozn, is no Plea upon the matter, The ludgement was reverſed 
nil), &c. 


Ley againlt Anderton. 


Trin. 165 0. Banc, ſup, 
Paſch. 1650, rot, 524-4 58 


L bꝛought a wit of Erroz to reverſe a juogement given in the Conf: Error to re- 
mon Pleas foz Anderton in an Acton of Debt upon an Obligation, and verſe a ju“ ge- 
Aſsigns foz Erroz that the Obligoz in the Obligation upon which the Aut. n '* — 
an was bzought made his wife his Cxecutrix, and dyed, and that the wife Min.. 
being Exetuttix dyed inteſtate; and that the Plaintif in the Action tok ad. 
miniſtration of the goods and Chattels ofthe teme, and bzoucht the action 

of Debt upon an Obligation, as Adminiſtratoꝛ to the wife; whereas the 

Plainttt ought firſt to have taken Letters of Adminiſtration de bonis non Aden iftrae! 
adminiſtratis of the Teſtatoꝛ, and ſo to have bzought his Action, To which on. 

the Court agreed; and ſafd it is a plain fault , and reverſed the Iudgement 


niſi, &c. 
O9 Elſy 


Trin. 16 50. 


Elſy againſt Mavvdit. 
1b Irin. 165 0, Banc, ſup. 


als7 Lſy bꝛought an acfon of Aſſault and Battery againſt Mawdit an A ttc: 

4 . the Eser this Court, and his wife. The Defendant Mawdit appear co 1: 
Hu-band propria perſona , and his wife was in cuſtodia, and ſo the Plaintiff declare 
wuſt put againſt them; the queſtfon here was whether Mawdir the Defendant ought 
— not to pat in bail fo2 his wife, Burrel of Councel with the Defendant ar⸗ 
and bairery, £ued, that the Declaration was not good, becauſe that the Bugband Maw: 
dit ought to have put in bail foz his Wife, and cited Smirh and Smiths caſe , 

and Mich, 17 Car, Simon Fanſhaws caſe, and Dyer 377 7 and Brook title 

Privilege, 353 8. and rep, Roll chief Tuftice ſatd , he ought to put in bail; 

Bail, thereloze che Plaintif nil capiat per billam, becauſe his Declaration is not good 


againſt het in Cuſtodia. | 
The City of London againſtDe roy. 


17 Trin. 1650. Bare, ſup. 

Cauſe why 2 Atch Chews fo2 cauſe why a procedendo ſhould not be granted to Lon- 
a procedenco F ,don againſt De roy, u ho upon a tryal againſt him was committed inLon- 
— be qon fo2 uſing the Trade of a woꝛking Gold mith, and a woꝛ king Jewel- 
1 ler, not having ſerved as an Appꝛentiſe to the Trade, and was b2ought hi⸗ 
ther by a Habcas Corpus. 1. Chat the Declaration is founded upon a By- 

law, and that Ey law is founded upon a Cuſtom, and ff cither the Cuſtom 
o2 By-law be not gad in all patts, the Declaration is naught ; and here the 
Cuſtom is certified in the negative, and this is oppoſitum in ſubjecto, and 
mcerly contradidoꝛy in it ſelf, 8 E. 3. 77. and the By-law alſo that is cer- 
tified is not certain . and it fs alſo unreaſonable , foz every ſtroke the De- 
fendant frfkes, is uſing of his Trade and it is unreaſonable he ſhould pay 
five pound fo2 every ſtroke, 21ly, The Declaration is not applied to the By: 
law upon whfch it is grounded, fo2 the doing of a thing one dap is not u⸗ 
ſing to doe it, and the wo2ds diverſis vicibus do not help it, fo2 they are 
not applyed to his woꝛking as a Jeweller but to his working as a Gold- 
ſmith only; alſo it doth not appcar who is to have the fo2feiture fo2 one 
third part of the fine ſet upon him; and it is not ſafd that he gained his li- 
ving by the Trade oz ſale of the commodity w2ought , and the wo2ds of us 

ſing it pro lucro et pre fit uo do not help it, foꝛ it map be he uſes it fo2 his 
p2tvate uſe, and that is to his p2ofit, thonch he ſell not the commoditp. 
Next it is unreaſonable that a ranger an Alten ſhall be reſtrained by a 
Non Bp⸗law made 40 ycars ago, whercof he had no notice, and that by reaſon 
— of ſuch a Law he ſhould be p:nfſhed fo2 doing a thing which the Common 
Law allows, namely to get his own living. It is alſo ſaid, Non exiſtens 
liber homo uſus eſt arte, gc. which are wo2ds very fncertain ; foz by the of- 
fence ſo expꝛeſſed every Appꝛentice map be puniſhed foz wozking, fo2 an 
Appꝛentice is not Liber homo, Maynard on the other ſive cited 5 E. 2, 
that a negative with an affirmative implied is god, and that it is excluſi ve 
of Strangers, and incluſive of the Citizens. And the offence is the matter, 

r not the time of the Defendants uſing the Trade, it is alſo well deſign- 

ed in all points to what uſe the fine is to be put; and if there be Crroz they 

ought to bꝛing a wꝛit of Extoz, and to except to the Declaration; And 

this caſe cannot be likened to an Appꝛentiſes wozking , ſoz he uſes the 
Trade 


By-law, 
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Trade not foz himſelf but bis Paſtcrs bencfit, The Court deſired books, 
and adjourned it till the next I erm. 


Cuſtodes libert. &c. againſt White. x 


V Hire was outlawed in an Action of Treſpaſs, It was moved to To reverſe an 

rever'e the Outlaw2p, becauſe in the exigent it was Ueleſt, be. Frm 62 
ing put foz an abbzeviation ot uclagarus eſt, and upon this exception it was 0 
reverſed, 


—_— — 


Diſae againſt Grigſon. 
Trin. 1650. Banc, ſup. 
Hill, 1649, rot. 98. 19 


ſne bꝛought an Action of Debt upon an Obligation againſt Grigſon , Demurrer af- 
the condition was foz t e payment of a certain ſum of monep upon the ** flac 
reſignation of a living, and a certain annual ſum at two payments, The 
Plaintifaſeigns a bzeach in not paping ſuch a ſum at ſuch a dap, upon this 
the iſue was entred, and aſter the Defendant demurs. Roll chief luſtice, 
Thc Defendant is a Mad man, and we cannot give Judgement againſt ludgement, 
him, ſtay therefo2e till he is recovered, Vet take your ludgement ,-nifl , Ecror, 
&c, for the other may bring his writ of Error if he will. Nota. 


Bernard againſt Levit. 


Trin. 1650, Banc. ſup, 20 


gtren againſt him in the Common Pleas in an action upon the caſe foz e hudge- 
ſpcaktng theſe woꝛds of bim, Thou Bernard art a baſe fellow, and act on upen 
didſt x thy firſt wite, The Erro aſsigned was. that it doth not appear c Ciſc. 
in the Declaration that the Plaintif u as maricd befoze. But the Court af- 
fitmed the judgement, and ſaid, the Defenvant hath confeſſed it by joyning 
iſſue non culp,upon the wo2ds, 


Þ Ernard bought a w2it of Crroz againſt Levit to reverſe a Judgement E cor to re- 


VVood againſt Topham. 2 2:6 pl 20 


Trin. 1650, Banc. ſup, 


a 21 

T His caſe being an Action upon the Caſe quare filium ſuum cepit et ab- to te- 
duxir, et maritavit, was again moted, and the exception inſiſted upon ere a judge- 

was, that the Plaintif doth not ſay Cujus maritagium ad ipſum pert inet. ent in an 

But Roll chief luſtice ſafd, that it could not be otherwiſc intended, but that Aon on 

the mariage belongs to him, and it doth not appear that his Son Wa * * 

ed befo2e, and the value of the marfage is not here matertal; fo2 the matt: 

age of his Son belongs unto him as a parent, in regard of his pꝛotedton Mariage. 


was then Pater Familias , and ts out of the pzoteaion 8 , But Protection 
icholas and Ask Juſtices agreed with Roll, and Roll ſatd, the matter herc 
is not the lo's of the mariage, foz that is but to increaſe the damages, but 
thc Action lies ws {11 et abduxit, Adjourned to be argued the 
next Term. Ant * oſteg. 234 1A 30 GO g 2 17 Oteſ⸗ 
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Oreſwick againſt Armery. 


Trin. 1650, Banc, ſup, 
2-2 N Mich. 1649. rot. 354+ 


Error to re- Reſwick bought a wit of Erroz againſt Armery to reverſe a 
verſe a judge judgement giben againſt him in Briſtow, in an adion of debt upon a 
SS” Conceſſit ſolvere, accozding to the cuſtom of the City; but the Iudgement 
— was affirmed, foz the Court ſafd, an adion of debt will lie by a cuſtom upon 
Debt. a Conceſſit ſolvere, but not if it be bꝛought againſt an Executoꝛ. 


Cuſtom, 
Cuſtodes Libertat. &c. againſt Valconbridge. 


Trin. 1650. Banc. ſup, 


43 

8 Court was moved to quaſh an Endia ment of Aſſault and Battery. 
— — TY Exception was, that the Endiament was taken befoze the Juſtt- 
ot Aflaule and ces of Aſsiʒe and Gaol delivery, and Oper and Terminer, and ſo ft voth 
Bauer). not appear by vertne of what Commiſston it was taken, Roll chief Iuſtice, 
He ought to ſhew by virtue of what Commiſston particularly it was taken, 
and therefo2e let it be quaſhed, and a fine of 40 8. ſet upon the Clark of the 
Aſſizes for his negligence. 


Fine, 
Bowles againſt Clark. 


Trin. 1650. Banc. ſup. 


24 


6G 


25 


] T was ſh? wed ſoꝛ cauſe upon a tule of Court, why a Pꝛohlbition ould 
Why a Prohi- not be granted to the Pꝛerogative Court, That in the will which the 
buion ſhould 2p, erogative Court endeavoured to repeal, there were lands given to the 
heed, — Executoz. The Court anſwered, It the P2erogative have power to 
rogarive, P20vea will, they map alſo repeal it by appeal; but if lands be deviſed, 
23 a together with goods, they have no power to repeal it as to the lands, but 
it they ſhould ha be no power to repeal it as to the goods ft would be mil⸗ 
thie vous. But they have no autho2ity to make the deviſe good oꝛ ill, as 
pt hibition. to the lands. And the Court was at firſt agreed to grant a Pꝛohibition as 
to the lands only. But after wards the Court held that there could be no 
uch diviſion made of the will by Prohibition, as to ſtand good in part and 
to be repealed foꝛ the reſt, and ſo would not grant the prohibition, Note, 


Keniſton againſt Crouch. 
Trin. 1650. Banc, ſup, 


r 
For s rule to T He-Court was moved that upon a Judgement given in the Common 
enter Judge» Pleas, ſince the Ac that a it of Erroꝛ ſhall be no ſuperſedeas, a walt 
— 8 of Erroꝛ was bꝛought in this Court, and the recoꝛd removed , but that de 
pia, denied ends undetermined, and that the party had moved fo2 execution in the 
Common Pleas ; but the Clarks refuſe to make ont execution, without 

= the rule of this Court, and therefoze a rule was pzayed to them to make 
2 out execution. But the Court anſwered, pꝛocæed as the Ac directs, we 


will make no rule ; But we conceive there is no writ of Error now depend- 
ing 


XU 


— 
LA 
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i and therefore you take- out exeenton of Conrie, Q, Famen, for it Excutioo, 
— doubted at the 13 8 


Denton againſt Hariſon. 
Trin. 1650. Banc. ſup. 26 


| Þ — b:onght an Aion upon the Caſe againſt Hariſon in London, For a Prœce- 
fo2 ſpeaking theſe wozds, Thou art a Whore, and my Husbands Whore, dende coLoa- 
and he doth maintain thee, Detendant removed the cauſe into this r 0 14 f 
Court by a Habeas Corpus , whereupon the laintif moved ſoꝛ a proceden- 
do, Roli chief luſtice was of that a procedendo oaght to be grant- 
ed; fo if it ſhoula.not, the party hath no.remevy to.p;aceed ; and i they no 
pzoceed in London, and the judgement be thereupan, erronfous,, the party 
grieved may bzing a wit of Erroz iu the Huſtinges , and reverſe. it. ler · 
man luſtice ſafd, here is a wꝛong done , and the is given accoz ding 
to the cuſtam of the City , and it is a good cuſtum. decauſe it — — 
fervation of the Peace of the City, and it is the cuſtom of the City 

to whip a Whozemonger, and to Cart a Whoze; and this may be the 
ground oz reaſon whp an adton . of a 

whoze there, thought it doe not lie in other places. 4545 - 244 


Trin. 16 50. Banc. ſup. 


27 

14 —— jopned, and a Tryat thereupon, à Uervi> was found Thar ludge- 
fo2 the „and the Poſtes was delivered to the Clark of the went might 

judgementsto enter th? judge ment; but thzough the Clarks neglect exo- Fry es F 
cation was taken out, the Judgement being not entred , upon this the 
Court was moved that the Judgement might not be entred, becanſy it 
ſhonld have ben entred befozc Execution iſſues forth, and therefoze it was 
ſuggt ſted that now it was to late, and p2ayed to ſuperſede the Execution , . 
bccauſe there was no judge ment to warrant it. But Roll the Chief luce rledes. 
anſwered , that this being but a neglea of the Clark, jindgement might be 
well enough entred, thoygh the Execution were iſſued fozth, and becauſe 
the tryal bet wen the parttes is right, therefore let it be encred, 


Cane againſt Pell. 
Trin. 2650+ Banc, ſup. i 


ca 13 
Ane bzought an Action of Debt upon the Statute of 2, Ed. 6. len ſub-,_. 
ſtraqton ot tithes, againſt bell, and hatha verdic againſt the Defen- 14 ement in 
dant: The Defendant moved in Arreſt of Judgement, and took an Ex- an ation up- 
ception to the Plainti's Declaration ; That it did not appear by it in what +» tbe Statut 
== ite , out of which the tithes grew due. On the other five f. ue. 


ludgement . 


it was ſaid, | appeared well enough by implication; but if it did not, it ia not 
now mat there being a verdict in the caſe by which it is helped. ler- 
man luſtice (aid, there is only an implication to ſbe w in what Partſh the 
lands lie, and that is not a violent implication neither, and therefo:e the 
Declaration cannot be good. But Roll Chief Ioſtice anſwered, What it 
the Pl / intit had only ſatd , that the tithes belonged unto him, And it is 
here aſter a verdict , and the Dcclaration fs helped by it; but if you had de» Declirarion, 
murred to the Declaration, it would have been ruled to be naught. And 
if the tithes do belong to the Plaintif , ay map it not be implyed that they Demurter. 
33 be- 


— — 
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belong to him as Parſon of the Pariſh, and are of lands lying within the 
Partſh : But let us jee a Book, and ſpeak to it again the next Term, 


Robinſon againſt VValker. 


Trin. 1650. Banc, ſup, 


29 | Paſc, 1650, rot, 251. 


Dewurrer for Alker bꝛought an Action upon the Caſe upon an indebitatus Aſ- 
— VV ſumpſit fo2 wares ſold. The Defenvant pleaded the Statute of li- 
2 1cpiic212": mitatfons of Actions in Bar. The Platntff replyed, that he is a Perchant, 
-_ ,4 nd was in Ireland, and did not return thence till ſuch a time, and ſhews 
af pꝛetiſely when, and that within ſix years after his tetuen he bꝛought this 
anton Upon this Replication, The Defendant demurred, and upon the 
Demurrer' Judgement was given foz the Plaintif, The Defendant 
bzought a w2it of Ez roꝛ to reverſe this Judgement, and aſsigned foz Erroz, 
1, That the replication of the Plaintit, upon which th? Demurrer was jopn- 
ed, is double; Fo? firſt he allegeth that he is a Perchant, 4ſo'is a perſon 
out of the Statute of limitations: And ſecondly he ſhe ws that he bzought 
his Action within 6 pears after his return, which is needleſs. alp. He 
ſaith, That he did not return into England, whereas the Statute is gene- 
ral, It he return, and he map return into Wales, But to that the Court 
anſwered, that to return into England, 02 into Wales, was all one as to the 
intent of the Statute. 3ly. The Acton was an Action upon the Caſe, 4 that 
Acton is not mentioned in the Statute, But Roll chief Juſtice ſaio-; this 
is no new Caſe; fo2 it hath been ruled that an Action upon the Caſes with- 
Caſe. in the Statute. Ierman luſtice ſafd, the Pꝛo viſo of the Statute is fntend- 
ed to be as large as the body of the Act, Nichola« Iuſtice to the ſame effec, 
and ſaid, that the woꝛd Treſpaſs mentioned in the Ac doth compꝛiſe in it 

an Action upon the Caſe, I he Iudgement was affirmed, niſi, 


Irin. 1650. Banc. ſup. 


* 1 A N Endictment was quaſhed, becauſe it was ſaid to be taken ad gene- 
97mg, £ Xralem Seffionem Pacis Cuſtodum libertatis Angliæ, where it ought to 


be Seſſionem Pacis publicæ, by Ierman luſtice, abſente Roll. 
Treton againſt Squire. 


30 Trin. 1650, Banc, ſup. 
To have a 1 He Court was moved that a Pꝛiſoner in the Parſhalſea might have 
P. iſomer to liberty by rule of Court to be at a tryal to gibe his teſlimony as a Wit: 
velkile t a nel in the tauſe lerman Juſtice, abſente Roll, anſwered, Byag him thi- 
ber 2 ( ther by a Habeas Corpus, but take a god guard with him, fo2 it ſhall be at 
Habeas Cor- Pour peril if he eſcape, and he ſhall be b2onght thither, and carried back a⸗ 
pus. gain at your own charge. 


UM 
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Gibs againſt Price. 


Trin 1650 Banc. ſup, 32 


be a Barrefter of Lincolns Inne b2ought an action upon the caſe a- Arreſt of 
gainſt Price fo2 ſpeaking theſe woꝛds of him, Wilkam Gibs hath dealt ludgement in 


falſely with me being bis Clyent, and hath joyned with mine Adverſary. “ Action fo 


Upon not gutity pleaded, there wos an iſue joyned, and a Uerdic given q + =- 124, 


fo2 the Plaintiff, The Defendant moved in Arreſt of Judgement that the 

woꝛds were not actfonable. But the Court held clearly the wo2ds were 
actionable, and were o2dering judgement to be entred fo2 the Plaintif, . . 

but becauſe another exception was taken, That the Plaintif doth not aver 
that he was a Pꝛadiſer at the time of the bʒinging of his Aaton; and becauſe 

it was alſo objc ce that the Plaintit was now ſequeſtred, Mherefote the . 
rule was, that the Reco2d 02 the Poſtea ſhould be bꝛought into the Court, 

and that Couucel ſhould again be heard. This was moved again, And 

Roll chief iuſticeſafd, That the Plalntif ought to aver he is a P2acifſer, foz 

he may be a-Barrefter and not pzaciſe, Bu: the Court would adviſe. 


Boomer againſt Cleve. 
Trin. 1650+ Banc. (up, 33 


i N this Caſe in Arreft of Judgement upon, yexn > given fo2 the Plaintif Arreſt of 
in an Aion upon the Stat. ol Wibch. 13 E.1, of Hue q Cryes,the queſtton ment in 
being, whether the Plaintif in his Declatatton had mil · recited the Statute 5 g 
o2 not, Roll chief Iuſtice tok this differente, that if one bzing an Adion uten 13 E 
upon a Statute, and in his Declaration miſ-recite it, in woꝛds which no ot Hue and F 
to the ground of the Acton , though there be a Uerdic in the caſe, yet it Cre. 

ts not helped; but it the miſ- recital be in woꝛds which doe not goe to the 
ground of the Aion , it is helped after Uerdic by the Statute of Je- . 


ofails. 18 hy ca 14 


Bynion againſt Trotter. .. 


Mich. 1650, Banc, ſup, 
(1 


Ynion bzought an Action upon the Caſe againſt Trotter fo? ſpeaking en or 
theſe woꝛds of him, He is a Thief, and hach ſtallen my Turnips and ludgement in 
my graſs, Upon a Ucrdic given foz the Plaintif , The Defendant mo- an Action tor 
ved in Arreſt of Judgement that the wozds are not adtonable, becauſe the 
graſs might be growing upon the ground, and the Turnips in the ground, .., .. 
and ſo part of the Freehold. But Roll chief Iuſtice held, the woꝛds are adi- 
onable , fo2 the Turnips ſhall be intended to be pulled up, and the Gzaſs 
mowed, a the laſt woꝛds are not cumulative,/ Therefore let the Defendant 


ſhew cauſe why the Plaintif ſhall not have his Judgement. 


Pinder 


- 4 
s 


_” Mich. 1650, 


—  — 
— 


Pinder againſt Dawkes. 


* Mich. 1650. Banc. ſup. 
— 195 — bzonght an Action of Treſpaſs againſt Dawkes , and declares, 
verſe a ludge- quare clauſum fregit contra pacem publicam, et poſtes et palos ſuos ibidem 
ment in nuper inventos cepit et aſportavit. The Plaintif hath a Uerdic and a 
Trelpals * judgement, the Defendant bzingsa wzit of Erro: to reverſe the judge: 
ſum{regir. ment, and aſsigns foz Erroz, 1. That the Treſpaſs was done in the late 
Kings time, and therefoze the Declaration ſhould have been contra pacem 
Domini Regis, and not publicam. alp. Chat the Declaration is incertain z 
fo2 it appears not whether the Poſts and Pales were fixed to the ground 03 
no, no2 how many ofthem there were, and ſo the nature of the offence 
cannot be certainly known. But the Court held that the firft exception 
was but a miſtake of the Clark, and ſo may be amended, and as it is there 
is no repugnancy in it. And as to the ſecond, the Court held that it hall 
Amcncwent. ye intended that the Poſts and Pales were not fixed to the ground; and 
there is no neceſsity to expꝛeſs how many Poſts and how many Pales the 


In'cndment. 
—— Defendant took, and it is not material whether they were fixed 03 not. 
But the Court would adviſe, and ordered Councel to ipake again to it, 
Popham againſt White 
4 
3 Mich. 1650. Banc, ſup, 
* 


Exception 00 Action of Trover an Coverſion was bought, wherein the Plaintff 
— — Aﬀaze pro Arboribus, Twiſden of Councel with the Defendant ar- 
and Conver- gued that the Declaration was not good, becauſe a Mrover cannot lie de 
fiop, A1boribus, Roll chief Juſtice , he may declare de Arboribus, if he ſay that 

be was poſſeſſed ſicut de Arboribus 7 But lerman luſtice doubted 


Therefore the Court would adviſe, 2 238 JC 12 


Martin againſt Hendlye. 


4 Mich, 1650. Banc. ſap. 
| . : M Artin bꝛought an Action of Debt againſt Hendiye a Sherif fo; an e- 
_ T ſcape, and had a Uerdic agatiſt him. The Defendant moved in 
an Gion of Atreſt of Judgement, and took theſe exceptions, 1, That the Action was 
Debt againſt bzought by the Platntif as an Adminiſratoz, foz the eſcape , which was 
2 oy :it tor made in the lite of the Inteſtate only. 2 . That there is no Capias ined ro 
* — the Sherif, The Court anſwered, That the Sheriff cannot take advan- 
tage ol anerronfous pzoceſs; but the firſt exception is good. fg the Aaton 
Decires, = ought to be bꝛought in the Detinet only, the Plaintif being tut an Admini- 
ſtrato2, who recovers not to his ownufe. Therefore ſtay Iudgement till 

the Plaintif move, 


Dethick 


— 
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Dethick againſt 
Mich, 165 o. Banc. ſup. 
(5 


* — moved foz a P2ohibittort to the Admiralty fo2 p2eferring an For « prohiz; 
Endia ment there, which is not within the Statute touctfag the Ad- on to the 44. 2 
mitalto, and ſo they have no ſurtsdicion of the tauſe The Conrt anſwe- gran 
red, that a Þ2ohibition lies not in caſes of Felony, but if there de Cauſe it Ce. 
may be removed by Certiorari, But we will advite, # (#rkoroes 17 ' 


Bennet and the Hundred of Hanford. 
Mich, 1650, Banc. ſup, 4 (6) 


1 Na tryal at Bar between the inhabitants ol Hartford and Bennet aCary- Evidence by 


er upon an Acton bzought againft them upon the Statute ot Wincheſter, — 


fo2 a robbery committed within that Hund ed upon his ſervant; It was vj - JP 
laid by the Court, that ff either of the parties to a tryall deſtre that a Juroz . #z 
may give evidence of fomething of his own knowledge, to the reſt of the neg. 
Juro2s, that the Court will cxamfne him openly in Court upon his oath , Where « hun- 
and he ought not to be ex amine in p3tbats by bis compan t. es ©'<* — 
alſo (i, that i; a robbery be done in crepuſcula, the Bundꝛed — 
charged; but if it be done by cleer zap light, whether it be befo2e Sun riſe „here not 4 ' 
02 after Son ſet, it — the Yundzen hot be charge th th ca- 4 
les 3: A. 270 - A .. 2 2 | . : 


Mich. 1649. Banc: ſup. 


Erjeant Earl, A Jurp being ready at tho Bar fa2 a fryal, challenged thc 

Atray foz want of Pundzeders, and delivered in the challenge in A challenge | 
w3iting to Woodward the Clark of the Court to be read; But the Court be array 
interrupted him, and ſaid to the er jeant, you ought firſt to read it your hn 
ſelf in French, which he accozdingly did, and afterwards Woodward read h manner 
ft in Latin. Twiſden of Conhcel on the otherſide ſaid that the challenge of ic, 5. , 
was taken to no purpoſe , foꝛ the Jury was returned by the Secondary by : 
rule of Court, and the Hund zedets were put out by the conſcnt of the par. ' 
ties; Bat the Court anfwered, that the conſent of the parties was to no A 
purpoſe to avoid the challenge, but that it was a good challenge, and there Conſent. * 
cannot be a tales granted upon a challenge fo2 default of Pitd2eders , and Challenge, 
therefo2e the panel was quaſhed, and a new Jury 02dered to be returney Ic. 
by the Sheriff. Jn this caſe it was faid, that after the firff man of a Jury 


is wo zn, the Array cannot be challenged. a 


7 


wo. 
* 
CY 


Cage againſt Dod. 
Mich. 2650. Banc, ſup, g 


Von a tryal bet wen Cage and Dod touching a Copyhold it ſras ſaid by wha copy- 
the Court, that a Copyhol der fo2 life cannot pꝛeſcribe againſt his Lo20z holder may * 

but a Copyholder in fee map, fo2 he hath the Copphold in the nature of y**!<ribe 

Land of inhcritancg/And alſo that it a Copyholder foz life cut down tym- 154 — 


ber trees, the Lozd map take them. Ny that if an under Leſſee to: years wha: nos, 
of 6 


———————_— 


234 Mich. 1650, ; 
E510, of a Coppboldet cut down tymber, it ſhall uot be a fozfeiture of the Copy- 
holders eſtate, 


The Counteſle Rivers. 
Mich, 165 0; Banc, ſup. 


e of He Counteſſe Rivers put in her plea of P2tvilege of Peerage into 

p- vilege of Court, and pꝛaped by Sejeant Glin of het Councel that it might be 

peerape by a read, and allowed. Wpon which it was read by Woodward Clark of the 

Counreſs, Court. After which Roll chief Juſtice ſafo, it is queſtionable whether a 

Privilege, Counteſs made ſo by patent onlp fo2 her life be p2tvileged 02 no, therefo2e 
let her remain in the Cuſtody of the Sheriff till Saturday, and not be tur- 
ned over to the Cuſtody of the Pateſchall, and then move it again, 
Poſtea, 242 pt 20 


Burton againſt Low. 


. of 
* er e Mich. 1650. Banc, ſup. 


Demurrer in D Urton bꝛeught an Acton of debt againſt Low, upon aheritfs bond given 
8 by Low to the Sheriff being atteſted by him by virtue of an Attatct- 
Sheriffs ment dtreded to him out of the Chancery, the condition of the Bon 8, 
long that the Defendant ſhould appear on fuch a dap in Cancellaria apud Weſl- 
= monaſtgripm ubicur que fuerit, The Defendant pleads in Bar the @tatute of 
2.3#H,%ghe Plaintiff domurred to thik Kea; Meſeley*of Comncetl with 
the Defendant argued that the Bond upon which the Action was bꝛought 
was void, and againſt the Statute. 1, Becauſe the party is bound to ap- 
pear in a Court, which is not a fixt Court, and ſo incertain, namely the 
Court of Chancery at Weſtminſter, whereas the Chancery is a moveable 
Court, and not fixt to Weſtminſter 02 any other place. alp. The conditt- 
on of the Obligation is impoſsible, foz it is that the Defendant ſhall ap- 
pear in the Chancery at VVeſtminſter whereſoever it ſhall be, and it is im- 
poſsible:fo2 him to appear at VVeſtminſter, and at another place at the ſame 
time. 3ly. The Bond varies from the Statute in ſome things, and en- 
ſoyns mo2e than the Statute requires in other things. VVilmot on the 
other ſide held that the Bond is not within the Statute, becauſe the Bing 
is not within the Statute, as was held 13 Car, &,7 H, 4. f. 44. 5 rep. 
V Vhelpdales caſe, Dyer 119.4 Roll chief Iuſtice held; that a Bond given 
to appear upon an Attatchment out ofthe Chancery is within the Statute ; 
but it hath been heretofo2e a queſffon whether a @erjeart at Arms of 
Wales were within the Statute ; but it hath been ſince ruled that he ts not, 
and here is a materfal variance in the Bond, which makes it void, and nei⸗ 
Oblig*1ion, ther the upper Bench no2 the Chancery are fixt Courts, and therefoze 
the Defendant ought not to be bound pꝛeciſely to appear at VVeſtminſter , 
and then to add vbicumque fuerit is a materfal variance, and makes the 
Bond naught, lerman Juſtice to the ſame effec, and ſaid, that the Chan» 
cery may ſit at any time out of the Term when they pleaſe , and their not 
ſitting in the Uacatfons, fs fo2 the eaſe and conbeniencp of the people. Nil 
cap'at per billam n ſi, & c. Antea. | 


Chrcery. 
V. I Ian: 


Paine 


UM 
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Paine againſt Preſtny, 
Mich. 1650. Panc, ſup. | | VE 1 


Aine bzought an Action upon the caſe againſt preſtny, foz ſpeaking theſe ,..c .; 
wozvs (to a Conſtable ) of bim; Take charge of him, and carry him as judgement in 
way, for I lay flat Felony to him, and foz (peaking theſe wo2ds to the Plain- a» action for 
tiff himſelf, I will make you hold up you hand at Ahe Bar: upon not guilty vd. 
pleaded an fue was jopned, and a verdic found fo the Plaintiff, Jt was 
moved in arreſt of Judgement that the wozds are not actionable ; but the 
Court held them clerlp adionabie und ruled the Plaintiff to take His ledge⸗ 
ment, except other cauſe were ihewed to the contrary Friday following, 


Popham againſt VVhite. 


* * 3 jel'4 
7 — 


Y Pon a verdict found fon the Plaintiff in a Trover x Converſion, the De. Acreſt of | 
fenvdant fnArreft of Judgment took exception to the Declaration becauſe /»og<ment — 

the Plaintiff had declared of a Trover « Converſion de decem arboribus, A, te 

wherasthe trees were Tymber trees that were felled,x ſo they are not we /. (2. Ao 

expzeſſed, fo; the woꝛd arbor pzoperly ſignifies a tree that grows, and not 

one cut down , accoꝛding to the old verſe, Arbor dum creſcic lignum dum 

creſcere neſcit, and ſo a Trover cannot be bzought pro arbore. Bur Roll chief, 

Iuſtice ſaid,that they were well enough expteſſed by the Declarition, and that Oe ſcr puion. 


they ought not to be too ſtrict in ſcanning ſome words where the thing is well 
deſcrided, 
= Gofts Cale. 


F 
Mich, 1650, Banc. ſup; (3 


Mich. 1650. Banc. ſup, 


Lement Goff of Greenwitch in Kent, arraigned of felony at M:idſtone 4 pardon for 
in Kent, and there condemned, was b2onght to this Bar, and there Py plea- 
it was demanded of him by the Clark on tbecrtminal ve, what he could |[** *? * 
ſay why he ſhould not ſuffer death accoꝛding to bis Judgement # whereup * 
on the P2iſoner pleaded he had a pardon, and pꝛoduted it, and ft was read 
openly, the Pꝛiſonet kneeling on his keees in the mean time; after reading 
of it he was asked what it was he demanded / beũdes of theCourt-he anſwe- 
red, that he pꝛaped his pardon might be allowed, which, after lerman Iuſtice 
had made a grave ſpeech to exhoꝛt him to a better carriage fo; the futyre, 
was done accozdingly. 


VVood againſt Topham. 255 x 25 - 


« | He caſe between VVood and Topham being an Acton of Treſpaſſe, e. 
quare filium et heredem ſuum rapuit et marita vit, was again fpoken un» reſfpak quare 
to, and in arreſt of Judgement (Green took theſe exceptions to the Decla- dem et he- 
ration. 1. That it is too ſhoꝛt, becauſe that after the woꝛdsquare filium tedem rapuit 
ſuum &heredem rapuit & maritavit,there ought to have been added cujvs mas e * 
ritagium ad ipſum pertinet , foz — = that the Plaintiff ol of 
cauſe of Action, laſtit, f. 20. & 35 El, Child and Towrs caſe Banc, Reg. 215 9 zo 
Adton, 35 Dh 2 Fug S 8 4 . 


Mich, x 650. Banc, ſup, 


— 
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The Declaration doth not ſay filium ſuum apparentem, which it ought to do, 
becauſe the Father is alive. zly. It doth not cxpꝛeſle the eit to be infra 
ætatem. Aly. It doth not ſay the Hefr is in cuſtodia ſua, 51y, It doth not 
ſhew that the eit was not married befoze, 61ly, Jt doth not ſhew that 
the Plaintiffs Father is dead, 12 H. 4. f. 7 Nr it. Treſpa ſſe, 101 
Nat. brev. 147. Reg. 163 Nat. Brev, 140. 20 H. 6. f. 44. And he ſaid, 
that a Declaration ought to be certain ; but that here was no cettainty, by 
reaſon of the foꝛmet exceptions. VVilmot on the other five ſaid the De- 


* e. Claration was certain enough, * co2ding to the pzeſivents , and cited 
* the Reoifeer, f. 88, 89. & J. r Miel, caſe, Roll chief Iuſtice ſaid, It is 
a Treſpaſſe to take away a mans Son and Heit, although he be not within 
age; but it it be another Son it is not ſo. Nicholas Iuſtice to the ſame effec; 
But becauſe the Court was not full. in regard that t he damages given by 
the Jury were exceſstve,the Coart deferred to give Judgemeat that time, 
and perſwaded the my councell to go to a new nmewtryall. An- 
tea et Poſtea. 7 Þ "7 343 


Marſhall againſt Ledſham. 
Mich, 165 0, Banc. ſup, 


* 5 ſt of Arſhall h ought an Acton of Debt as an Adminiftrato2 againſt Led. 

Jadgement if ſham, and obteins a verdiq agaiuſt the Defendant. Jt was moved 

gebt by an fo2 the Defenvant in arreſt. of Judgement, That the Plaintiff had not 

Acm:nilator. ſhewed in his Declaration by whom the Letters of AdminiCtration mere 
granted untq him, as he onght to do, acco2ding to the hooks of 26 H. 6, 29. 
& 35 H. 6 The Court anſwered that he ought to have ſet it foꝛth, and 
therefo2 e the Plaintiff might have demurred to the Declaration ; but it 

Demurter now being after a verdia, the queſtion is, Whether that fault be not helped 
by it? And therefore they would adviſc. Poſtca, 482 *7 pt 74 


V Vats und his wile againſt Lord. 


— 


6 Mich, 165 0+ Banc, ſup. 
— V VArs and his wife bzonght an Action of Treſpaſſe of an Aſſault and 


udgement in 
— Adsule Battery againſt Lord, and obtein a vet did. The Defendant moved 
aud bau.ry, in aàrreſt of Judgement, That the Declaration was bp the Baron and 
Feme, fo2 an Aſſault and Battery made to the Feme ,-and they alſo de- 
clare that the Defendant alia enormia eis intulit, which ought not to be, foz 
the w2ong be ing but a perſonal wong done to the perſon of the Feme only, 
could not be ſaid to be dont to the Pugband. lo which Roll chief luſtice 


agreed, 
Fairefax againſt Fairfax. 


9 Micb. 1650. Banc, ſup, 
Error to e. a wit of Crroz b2ought to reverſe a Judgement given in a wait of 
— - a 10s. Dow? theſe excepttons were taken; 1. That the oziginal was not 
" wel returned, fo2 their appears not to be any return of the P2ocla- 
mation of the ſummons , and though the party do appear, yet it was 
bs 7 ſatd that it is not helped thereby, 2ly, The demand is incertain, 
(48-34% 27 1toz the demand is de tertia parte decimarum garbarum in Colton, and by 
this 


— — 


Mich. 1656. 2 Ga + 237 


this demand the Kind of the Tithes demanded is not made certain, oz the #6 4 184-4 10 
wozd garba admits of divers conſtrugioas, and ſo Lynwood the Civilian 
ſhews. zly. It is not expꝛeſſed whether the Defendant be terr-Tenant , 
oz heit. ly. The demaund is ac etiam de rectoria de Acerſtall Malvis,which 
is incertain, foꝛ it ought to be de reftoria ecclefiz, Roll chief luſtice to 
| the 1. Exception ſaid, that the appearance of the party will help miſcontinu, Miſcoorinu- 
anco of proces, and ſo it dothhere, Hyles tothe 2d. exteptton ſaſd, that _ 

decimz garbarum ts certain enough to common underſtanding. To 
3d. Exception he held tt not neceſſary to fap de tectotis eccleſix, fo; ft muſt a4 
be ſo neceffarily intended. The Court veffred to ſee books, and ſo ſt was 
adfourned. At another day the cafe was again moved, and theſe ſpoken | 
to and anſivered, i. As befoze that decimr garbarum is certain enough fo bay 6s 
common intendment. 2ly, That it fs not neceffary to eyp2eſſe the. ſe 
fo:thofthe dow? in the tifhes by metes and bounds, fo; tithes cannot be ſ6 
ſet fozth, and it is not conſtant to uſe the expꝛeſsion per metas et bundas, 
Latch took another exception that it was impꝛopetly expzeſſed , foz one to 
enter into an Advowſon. And to the exception fozmerly taken, he held 
that the Pꝛoclamation of ſammons ought to have been returned, and that 
fault is not helped by the late Ad, becauſe it is matter of ſubſtance, and 
not meer matter of fozm , and he ſafd that appearance of the party doth 
ſalve a diſcontinuance of mean pꝛoceſſes; bat not of o2ifnall pꝛoceſſe as 
this is. which is the very foundation of the Action, and that though the 
want of a ſummons be helped by the partyes appearance, pet the want of 
returning the ſummons is not helped by the partyrs appearance, Next he 
held, as fo2merly, that decimz garbarum is incertain , and that the nature 
of the coꝛn ought to be ſhewed, Roll chief luſtice ſafd, that the not retur- Return. 
ning the pz oclamation of ſummons is not material, foz the ſummons fs on- 
ly to make the party appear, and he bath appeared in this caſe , and the late 
Aa extends to it it it were not good without it. And the demand of tertiam a 
partem gar barum is certain enough by common intendment, but it ſeems 
mo2e certain here than ſo, foz it is tertiam partem. garbarum granorym 
which fignifies coꝛn; And it is not neceſſary to expꝛeſs the ſetting fozth of 
the dow? per metas et bundas, but it is well as it is without tyat — — 
And laſtiy. It is well enough ſafd, ingreſſus eſt into the advowſon, although 
it be not ſo pꝛoper an exp2eſsion as might have been uſed, fo it is good e. © * 
nough to make the party tenant, Ierman luſtice to ths ſame effeg, and 
ſafd,that if there be two Tenants in Common, and one'vf them-dye, it is a 
great queſtion how the wife ſhall be endowed , viz. whether per metas & 
bundas 02 no. And he doubted whether the Writ of erroz here bzought # 
were good 02 not, foz it is reto2znable coram cuſty libertatis, & c. apud 
Weſtmonaſterium, whereas as ſt ought to be coram cuſtodibus ubicunque, 
fo2 they are not fixed to Weſtminſter, Nicholas luſtiae to the ſame effec, 
Roll chief luſtice ſaid it was a good e reception that Ierman took to the Writ Fr cor. 
of ertoꝛ But the Court was here at Weſtminſter at the return of the Writ, 
0 and the tit was made by the Cuſtodes themſelves, and the partyes did 
appear upon ft, and thercfoze he queſtioned whether it might not be made 
good fo2 theſe reaſons, lerman luſtice held it could not. Roll chief Juſtice 
ſaid that all the Latin pꝛedents are agreeable to this Writ, and it would 
be dangerous to alter them; But let the curſttozs attend, and give their dente. 
reaſons why they do not alter this fozm,and it the Writ be good, me thinks 
the Judgement ſhould be affirmed, Yet we will adviſe a little of the writ, 
and whether the demand 2 Tr gerbarum, without granorum, le 
good or not. Poſtea, 23A | 

Vh3 Lumley 


43. 


XUM 


8 1 Mich- 1550 


Lumley againſt Nevil. 


" 


(8 Mich. 1630. Banc, ſup. 


8880 | Na wit of ertoꝛ bzought upon a Judgement given in an ejectione ficmæ, 
2bere tacias 1 It was ſaid by Roll chief Iuſtice, That if the w2it of habere facias poſſe ſſi⸗ 
 __ , Po flionem. onem do conte in moze Acres of Land than are expꝛeſſed in the Declaration, 
; * E 2 that it is erroz. But it the Sheriff do give poſſeſsion of moꝛe Land than is 
contetned in the wꝛit of habere facias poſſeſſionem, an Acton of the caſe 

A tl lies againſt the Sheriff, 02 an Aſsiſe lpes fo2 the land. Jt was alſo ſaid, 
ed Ly rr. that ff a Judgement be affirmed upon a wit of erroz in the Exchequer 
Caſe. Chamber, yet they cannot grant out execution there; but it muſt be in this 


— | Court, 
xccution. 

Hunt againſt Popham. 
19 | Mich, 1650, Banc, ſup, 


The coutt not I T was moved fo the Defenvant to have the rule of Court fo2 the Plain- 
co be moyes Ititt to bzing in the poſtes, that the Defendant may move in Arreſt of 
where ir may Judgement, The Court anſwered they would make no rule, for the De- 
be gien in fendant may give rules in the office to force him to it, and if he will not bring 


the office. it in he is to be nonſuit. 
Nonſuit. | 


—— Fairefax againſt Faireſax. 
Pry 236 pl 15 Mich. 1670. Banc, ſup⸗ 
20 


n T He Caſe between Fairefax and Fairefax was moved again, and Hales 
mand in dowr held that the demand of dow; de decimis garbarum was certainenough, 
good ot not. though-it be not garbarum granorum, and he cited the Kegiſter 46. And Dyer. 
7 . 4 $4%andone Cavendiſhes caſe, 8, Iac. Roll chief luſtice took a difference be · 
tween a demand 2 d the ſuing fo2 a recompence foz Tithes, up⸗ 
on the Statute of Ed. 2 cited the Regiſt. 16 5b and he held the demand 
here to be good, whom concurred the other Judges. Ask luſtice ſafd, 

. that a garb is a french woꝛd, and ſignifies any thing bound up into a bun- 
+ * ple;but by Cowell the Civilian it ſignifies Cozn bound up, and ſo is the woꝛd 
commonly uſed at the Common Law. Roll chief luſtice ſafd, that a de» 
mand in a p æcipe ought to be moze certain, than it is neceCary fo2 a de- 
mand in dow? to be. Latch ſafd that the woꝛ ds coram nobis apud V Veſt: 
monaſterium ts part oc the ſtile of the Court, which Roll chief Inſtice deny» 
ed, yet he ſaid it was well enough, becauſe the Court was there at the re- 
tur n of the w2it of Erro2z, To which the other Judges agreed, and the 
rule was that the Iadgement ſhould be affirmed niſi, &c, antea, 


Mich. 1650. Banc. ſup, 


Me Court was moved that one was arreſted upon a day of thanks gf- 
Movcq to diſ- = ving appointed by the Parliament, and that he was fozced to put in 
_— ar hond to the Sheriff foꝛ his appearance, and therefoze it was pꝛayed that 


Demand, 


21 


the party arreſted might be diſcharged, and that the bond given to the _ 
r 


X 


XUM 


Mich. 1550 ,0« 2 2 23S: : | 


rif might be delivered up. Roll the chief Iuſtice anſwered, Endid the Ba. 
lies that made the Arreſt, or bring your Ationagainſt them if you pleaſe, for Dilcharge. 
we will not diſcharge che party arreſted. 


Bois againſt Cranfield. 
Mich. 1650. Banc, ſup, 
rot, Q. | 
Ro: as Executoꝛ to another bzought an Aaion of Debt upon divers cbr upon N F 


22 


Obligations made to his Teſtatoz, The Defendant pleaved that he 4i"<"3 O! 
did pay a leſſer ſum than is expzeſſed in the Obligations to the Teſta- e 
toz during His life, and that he did accspt thereof in full ſatisfaction of the . 
ſaſd Obligations, To this plea the Plaintff demurted. Roll Chief Iuſtice 
upon opening the matter ſato, that the queſtion here is, whether the pay- 
ment, oꝛ the acceptance of the money paid in ſatisfaction be to be traverſed. 
And he held it was indiferent to traverſe either of them; bat he ſaid it erg 
was moze p2oper to joyn iſſue upon the payment, but the Court would ad: : 
viſe, It was then alſo ſaid , that it one pap money in ſatisfaction of an 
Obligation and the party to whom tt is paid ſaith that he will receive it 
toꝛ another cauſe , pet it he receive it it ſhall be judged to be paid in ſatista- 5 bg dton. 
cfon of the Obligation; foz he mult receive it upon fuch terms as the other paymenc, 


Brian againſt Stone. 


Mich. 1650. Banc, ſup. 23 


Tone moves the Court foz an Attachment againſt Brian and others, foz For an At- 

that he was arteſted by a Latitat out of this Court in the County Of j cane £15 2 (mp 
Wilrs, and thence carried into the Town of Malborow , and there arreſtey-=-y 2 
by a Serjeant of that Town by a uzit out of that Co2pozation , and the 
Plaintif pzoc&ds there againſt him upon that mit, and not upon the lati- 
rar, by which he was rt arreſted , whichis a contempt to this Court, The A''2*bmenc. 
Court ruled the party ſhould have an Attachment, niſi, & c. and alſo ſhould pus cum cau- 

12. 


have a Habeas Corpus cum cauſa, 


Mich, 1650, Banc. ſup. 
R bit "0 

He Reco2der of London moved fo; the Jnhabitants of Biſhopsgate a- ; 
T gainft one Withringes; who foz refuſing to ſerve upon the W —— — — _ 
Enqueſt was indicted foz his refuſal in London, and convicted and fined 201, ate fine upon 
the Defendant being committed foz not paping his fine, removed himſelf one chat ſub- 
hither by a Habeas Corpus, but now hath ſubmitted himſelf to a fine, it was gtted © * 
— foze prayed he may be moderately fined here, The Court thereupon **** 

d him 20 l. 


Beal 


—— — —ﬀc 


Mich. 16 50. 


25 


Queſtion up- 
on words ct a 


Will. 


l a. 


Intention, 


Will, 


Beal againſt VVyman. 
Mich, 1650. Banc, ſup, 
Tria, 1 £49. rot. 849. 


Pon theſe wozds ofa will, viz, I give and bequeath one half of my 
V lands to my wife, & after her death I give all my lands to the heirs ma les 
of any of my Sons, or next of Kin, Latch made theſe queſtions in the Caſe , 
1. Whether thers were a good eſtate created by thefe nns of the will, 
ay. Whether the eftate were deſtroyed by the fine levied of the lands. Foz 
the 1. he held, that the heirs males of any of his ons, are wo2ds certain 
enough to create an eſtate; fo it is all one as ff he had ſaid to the heirs 
males of all his ſons, if they have heirs males, oz to thoſe who have heirs 
males, and the wo2ds , or to the next of Kin, are alto certain enough, be: 
ing joyned with the pzecedent wozds, and ſhall be meant to the next of 
Bin, and their hetrs males, ff his ſons have no hefrs males; oz tn a 
Min if there be wo2ds to exp2eſs the meaning of the Teftatoz it is ſuffict: 
ent enough, though the woꝛ ds be not apt. And he cited 21 Rich, 2. Deviſe 
27. and 8 Rep. 46, and ſatu, ihat the caſein 30 A. pl, 47. is the ſame with 
this in rerminis. And here is no contingent remainder , bat only a contin- 
gent deviſe, x there is no netelstty fo2 a particular cate to ſuppo2t it; ſoꝛ it 
ariſeth out of the cate of theDeviſoz; yet if there were nerd of a particular 
crate here to ſuppoꝛt the remainder, here is a particular eſtate in the wife , 
v ho by Irn of the wil doth take all the land during her life, as it is 
13 H. 7229 H. 8. Br. Deviſe . Trin. 3 Ed, 6, Bendloes, Pow. Com, 521, 
Wbelpdales caſe, Paſch, 25 Eliz Com Ban, To the 2 point he ſpake not, 
holding it not material. Hales of Conncel on the other ſive held, that the 
wife had not an eſlate fo2 liſe in all the land by implication of the will, but 
only an eſtate fo life in a mopc ty of the land, and ſo there is no particular 
eftate to ſuppo2t the contfngent rema(nder,which he held was in this caſe; 4 
that it is not a contingent De vile as Latch urged; foz, the remainder here 
depends by way of remainder, and not as a contingent Deviſe, And he 
held the De vile it ſclf to be voſd, admitting all the pꝛecedent matter alle- 
ged to be true, 1. Becauſe the de vile is uncertain; foz the intent of the 
de viſer doth not appear; fo2 it appears not what heir male ſhall have the 
land, whether the heir male of his ſon, o2 the heit male of bis next of Kin ; 
fo2 the woꝛ ds are disjundtve; 41 & 42 Eliz., Com. Banc, in the Caſe of 


Atop 3 Ge 742 plggT ayler x Sawyer land deviſed to a Pans Idue was adjudged a void deviſe 


fo2 the intertainty of it. And he held that the intent was that the heir male 
of his ſon ſhould inherit befoꝛe the heir male of the next of Bin, otherwiſe 
the further off of Kin ſhould have the land betoze the ncarer of Kin. And 
he ſaid that Hill. 2+ Car. Rot. 1288. Com, Banc. in Hunt and Fiſhers caſe , 
the caſe at the Bar was avjndged in point. Rol!chief Juſtice ſafd, That 
the intentton of the Teftatoz here is cœca & ſicca, and ſenceleſs, and cannot 
be known , and Ive ought not to frame a ſence upon the wo2vs of a Mil, 
where we cannot find out the Teſtatozs meaning. Terman luſtice held, 
that the deviſc was not void, but that the wozds are to be interpꝛeted ag 
the y may ffand with Law, and as the wo2ds will bear. Nicholas luſtice 
prima facie that the deviſe is void, but pet it is queſtionable, Ask Juſtice 
to the ſame intent. Roll chief luſtice ſaid, that there is too much wap u- 


 ſualiy given to ambiguous deviſes. But let ir be argued again the next 


Term. 
Parker 


XUN 


XUM 
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Parker againſt Cook. 


Mich. 1650, Banc. ſup, 
Hill, 23 Car. rot. 660, 26 


He Action was an Action of Treſpaſs quare Clauſum fregit: The Des upon De- 

>= fendant pleaded a ſpectal plea of juſtification, viz, That the Plaintff murrer the 
was a Copyholder to his Panoz , and that toz refuſing to appear and do his quiftion was , 
ſervice at his Court he had fo: feited his Copyhold , and that therefoze be whether a 
did enter. The Caſe was this, The Defendant being Lozd of the Pa. Cee nel, p 
no2, and holding of his Court , the Plaintif being Tenant, and being in the . — wy 
Court, and there being v queſtion whether the Court were legally then# 2 
held 02 no, and being asked if he did appear oz not, he anſwered, Jef it 
be a legal Court, J do appear, but if it be not a legal Court, J do not appear. 
The queſtion was. whether this be an appearance, oz ſuch a refuſal to ap- 
pear whereby the Copyholder ſhall fozfeit-his Copyhold, oz not, Latch 
held it was no appearance, and that therefoze the Copphold was fozfeited, 
and cited 43 Ed. 3. f. 25. And he ſaid, though it be not expꝛeſſed by the 
Delendant, that the Plaintif was legally ſummoned to appear in Court, it 
is not materfal , ſecing he was p2eſent in Court, and did refuſe, being ve- 
manded, to appear. And that this was a ſufficient contempt to make a 
fozfeiture, And he ſaid that the Rejoynder is ill; fo2 it is dixit compatuit, 
and he doth not anſwer to the led alleged, viz, That he dented to do his 
ſute and ſervice, Wild on the other ſide ſaid, that it is no ſo2feiture ; fo if 
the Court be well held, then he doth appcar, as his wo2ds do plainly mani⸗ 
fift, and ſothere is no contempt; and if the Court were not well held, his 


not appearing Wall not hurt him, fo2 he is not required to do it. 37 Eliz. a % (bo 498 jd 49 * 


Eſt and Hardinges caſe, and 4 rep, 277% Hobard and Hamonds caſe : And 
beſides, this cannot be a voluntary contempt , becauſe he did appear condt- 
tionally, and did not abſolutely refuſe, And the Replication hath not en- 
titled yon to a fo2fefture-. Beſides it appears not here that the Court was 
legally ſummoned, as it ought to do, no? that there was any p2oclamatt- 
on made fo2 the holding of the Court, noꝛ any notice given — 5 
of the holding of the Court, 38, 39 Eliz, Banc. Reg, Criſp an 
chief Juſtice , This caſe hath depended long, It is a hard thing to make a Fortekure. 
fo2feiture of the Copphold, if there was a real controverſie whether the 

Court was well held oz not; but if not, and that the wo2ds were uſed on« 

ly as a ſhift to avoid the Plaintifs ſute and ſervice, it is a fozfeiture ; 

fo; the woꝛds are like Jack in a Box, and no body knows what to make of 

them, lerman, Nicholas, and Ask enclined that it was no fozfeiture, Ad- 


journed to the next term. 4 


Ficlder againſt Tovy: Ae + 
4 


Hill, 1650, Banc, ſup, 


Paſch. 1650. rot. 430. ſ 


If lelder bzought an action of debt upon a bond given to the Sherif by To- nn. 
vy the Defendant, to appear to the Plaintif in the Upper Bench, to an — — 
Action there bꝛought againſt the De fendant, The Defendant appears, and u on a She- 
de murs to the Declaration, and ſhe wos 47 cauſe, that the Bond upon which 1 Bond. 

the 
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Declaration, 


Isterpretati- 
on. 


the Plaintif declares, and the Declaration do not agree, foz the Plaintif 
declares pro quadragints libris, and the Obligation mentions, that the De- 
fendant is bound in quadragent. libris. Divers caſcs were put to reſem- 
ble this, viz, Maſſam and lollies caſe, where ſexigint was put foz ſexagint. 
and yet held god, and Waters caſe, where ſeptuagint. was put foz ſeptingent. 
And Downes and Huſſies caſe , 12 Car. Banc, Reg. where quingint, duabus 
libris Was uſed inſtead of quinquagint. and pet held good, becauſe it might 
be an abꝛe viation of quinquagint, Ierman luſtice held the Declaration not 
good, becauſe the condition of the Dbligatfon is to doe a collateral thing, 
and ſo it cannot appear by it what the ſum is in which the party is bound, as 
it may where the condition is loꝛ the payment of monep. Roll chief Iuttice 
held the Declaration not good, becauſe the Bond upon which it is ground- 
ed doth not warrant ft, and the meaning of the woꝛd cannot here be known, 
and it the Condition were not collateral ft would not help it. Nicholas lu- 
ſtice differed, and ſafd, it would be hard to make it no Obligation fo2 the 
mil · wziting of a woꝛd, and therefoze it were good ta ſearch p2eſivents, ſoꝛ 
it as a conſiderable caſe. Ask Juſtice ſatd, the meaning is obſcure, and this 
makes the difficulty. Adjourned, Poſtes. 257 #7 = 


Wentworrh againſt Wentworth. 


Hill, 1650. Banc. ſup. 
Mich. 1650. rot. 531. ; 


V Entworth bʒought an Acton of Debt againſt Wentworth upon an 

Obligation; The Condition of it was this in effect, That whereas 
the Defendant had granted an annuity to the Plaintff, that the Defendant 
ſhonid make further aſſurance to the Plafntif fo2 the enjoying thcreof with- 
in one month, when he ſhould be the reunto regutred: Upon a ſpectal ver» 
dic the que i ton was from what time the month ſhould begin, whether from 
the date of the Obligation, oꝛ from the time of the requeſt to be made. Latch 
held it ſhould begin from the requeſt, and not from the date of the Obliga ; 
tion, becauſe a month from that time is too ſmall a time to vo the thing 
requtred , but it it ſhall be after the requeſt it will be a pꝛopoꝛtionable time 
fit !o2 the doing it. Roll chief Iuſtice, If there be an indifferent conftru- 
anion, which may be taken two ways, we bill take ft that wap which is 
moſt reaſonable to make the Obligation ſtand in foꝛce, and me ſeems the 
woꝛds here are plain, namelp, that the affurance Hall be made within a 
month altet requeſt, q not after the date of the Bond. Iermsn luſtice to the 
ſame effec , and ſafd , that although the requeſt fo2 further aſſurance were 
not v ichin one month after the date of the bond, pet the party may require 
it after the month is ended , and within a month after ſuch requeſt the aſſu ; 
rance is to be made, and the Obligation ſhall be intended foz the benefit of 
the Dbligoz. Nicholas and Ack Iuſtices to the ſame cect, ſo judgement 
fuled for the Plaintif, Niſi, &c. 
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Child againſt Guiat. 
Hill, x 650. Banc, ſup. . 


Hill. 1649. rot. 153- 4 
pete! A 
12 an Action upon the Caſe upon an Aſſumpſit made by the Defenvant to a O. „be- ü 
pap the Plaintitt᷑ a certain ſum of money, at a certain day, Upona (pe- her a vail 
call verdict, The queſtion was whether there were a variaace between the ance between 
pꝛomiſe, and the Declaration, which queſtion grew ſrom the doubt; wheth. t be — 7 
« the dap of payment in the Aſſumpficſhall be intended acco2ding to the old 9 e on 
tile, oꝛ acco2ding to the new, foz if it were intended one wap there was, ich ic was 
no variance, ff the other way there was a variance. Hales held that there gramed. 
was no varſai.ce, and though there ſhould be, yet he (aid the Plaintiff ouglt 
to have Judgement; becauſe the time in this caſe is not material, fo2 the 
debt foz the payment whercot the pzomiſe was made, appears to be due up- 
on an Accompt made between the parties, which time is paſt, and grows 
not due upon the Aſſumpſit, foz this is no new p2zomiſe in Law, and it is all 
one he re as if the pzomiſe had been ſet fo2th that he pꝛomiſed to pay, when 
he Could be thereunto required, And whereas it hath been objeced, that 
the debt upon the Accompt appears to be due by two, and that the Aion 
therefofe ought to have been b2ought againſt them both, and not againſt 
one of them as it is here, he anſwered, that the Action may be b20ught a- 
gainſt both, oz any one of them at the election of the party, and the cuſtom 
of Perchants makes no difference in the caſe, foz the Law creates the debt 
and makes both lyable, though the cuſtom give election to ſue. one oz both 
of them, and ſo one may here be ſued, ſoz the debt is by the cuſtom trans - | 
ferred upon one, although it be the debt of both. And here both the dapes, | 
viz. acco2ding to the old ſtile, and accozding to the new were paſt befozx 
the action bzought, Roll chief Ivſtice held, that the Plaintiff ought to Oste. 
have Judgement; but that day ſhall be taken accozding to the old Ale,(f 
there be not a ſpeciall averment to the contrary , and ſo there is variance 
between the pleading , and the verdi; but this Toth not hurt 7 
| here, foz the Acton doth not fall, although the day be limſted 
upon the evidence, otherwiſe than it fs in the Declaration, fo: 
ths debvis the duty ariſing upon the accompt made between the parties Tine. 
and the day upon the Aſſum; ſic fo2 the payment is not matcrial', foz the 
| Acton lies though no Aſſumpſit had been made, and hcre is no need ot A pro- 
an actual pzomiſe ; But ff an ANumpſic be made upon a contra , there is _ , 
no pꝛetedent duty, and ſo there is a difference between one caſe and the 
other, And it two be found in arrearages of accompt , by the cuſtom of cun 
Perchants one map be charged to pay all the debt as well as both, Terman 
| | Juſtice as Rol), and ſatd, that wtere the day is part of the contra, it ought 


Avermcnt. 


to be alleged to be paſt at the time of the Adion bought: but it is not ſo 

bere , and alſo both the dayes are here paſt, Nicholas to the ſame purpoſe , 

Roll chief Juſtice, It the Acton be ſpecially lafd, and the day made part of 

it, there if the Plaintiff tail in the day, his action alſo fafls, And if one 

veclare generally foz 100 l. upon an indebiratus , and it appears upon the e- 

vidence, that the Defendant did owe the Plaintiff but 10 , yet the Plaintit — 
ſhall recover ; But if the Plaintiff declare ſpecially, viz. foz a hozſe ſold — 
fo: ſo much, and by the evidence it appears he owed a leſſe ſum, there the 

Plaintiff ſhall not recover, fo2 it ſhall be intended another contra, and 

not that, upon which the Action is —_ ſo Indgement for the Plaintiff J 

2 niſi 2 
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5 niſi, &. Mayo ſhake Again to it; But Iudgement was given for the 
Plaintiff upon the former reaſons, 


Paul VVilliams and his wife againſt the Cuſtodes. &c. 


4 Hill 1650. Banc, ſup, 


Error wo res Dual Williams and his wife had a Judgement given againſt them at the 
Seſsfons at Hickes Hall, upon an endid ment fo2 ſpeatring wo2ds againſt 


veile a judg- 
ment at — the Lozd Fairefax, whereupon bzonght a Wrif of Erroz in this Court 
taken were theſe, 1. That the 


— for to reverſe the Judgement. The Exceptions 
ſpring. Juſtices there had not power to hold plea fo wozds ſpoken, To this the 
„Court anſwered that they have power to hold plea foz ſuch wozvs, becauſe 

2 they tend to bzeach of the peace, and the ſpeaking o them is a great miſve- 
menour. The ſecond exception was, that it fs ſad juracores jurati electi 

triatiad veritarem dicunt, & ad dicendum is left out. 3ly. There ifCued ont 

a capias pro fine againſt the parties, whereas there was no fine ſet upon 

them, ourt to that anſwered that a fine was ſet, Wild took another cx. 

1 ception , viz, that the endiament onght not to be joynt againſt two, foꝛ 
-1c-&mert, 1020s ſpoken by them both; but ſeverall endtaments, foz the wozds of 
one are not;the wo2ds of the other, though they be the ſame wozds z But 
the Court anſwered, that a jopnt envitment was good enough, although a 
jopnt Aaion of the Cafe cannot be zought againf two, foz wozds 
ſpoken by them both, He took alſo this Exception, that it doth not appear 
that tho parties were tryed in the Court, fo2 it is oniy laid that they were 
ducti ad barram,and then that they were removed from Hickes Hall to News 
cate, The Court anſwered, that the wo2ds dudi ad barram were ſuſfici- 
ent, and it is needleſs toſay they were tryed in Court. And therefoze the 
whole matter reſts upon the 2d, Exception, vhether the want of the woꝛds 
ad dicendum be Erro2, and fo2 that let the Clark ofthe peace be here on 
VVedneſday next, and then ſpeak again to it, and then by the whole Court 
the Exception was adjudged good. And the Clark of che peace wat fined 40 l. 


Caſe, 


Maſterman againſt Ruſholme. 


g Hill. 165 0, Banc. ſup, * WS 


by Paſc, 1650. rot, 594+ 


eel A Writ of Erro2 was bzought to reverſc a Judgement given in an A- 
ment *. — aton upon the Caſe upon an Aſſumpſir, to pay Pariners wages, the 
dcn vpor Exceptions taken were firſt, that the plaint was fo? 10 l. and the Declara- 
an Allumpl. tion is to the damages of 20 l. and ſo there is variance between the plaint , 
and the Declaration. Next the pꝛomiſe is lafd to be made the 1, of May, 
1641 to ſerve the Defendant foz a pear, and he ſaith that he ſerved him 
from the 1. of May fo2 a pear, whereas the 1. of May ought to be excluded, 
ſo that he ought to ſay that he ſerved foz a pear, from the making of the p20- 
miſe. Roll chief luſtice ſaid, that there is variance between the paint, and 
the Declaration; but it is helped by the-verdic, foz that finds that he bath 
ſerved a hole pear, But two other exceptions were taken at the Bar, 
1. That the Declaration was pro ſslore inſteed of Salario. And 21», It ts 
ſaid deſerviret fo2 deſervivit, And upon theſe the Court ordered the Defens 


. dant in the VVtit of error to ſhew cauſe why the ludgement ſhould not be 
| 
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' A NAdion upon the Caſe was bzought in London ſoz calling a woman For a Ploce- 
whoze, the Defendant removed the cauſe into this Court, whergupon nde e. 
the Plaintiff moved foz a procedendo to try it in London, 'where the adi ; 
on was firſt bought. Roll chief Juſtice held, that a procedendo was to be 
granted, foz we cannot determine the Cuſtom ; but if a Judgement be gi 
ven in London, ff it be erroneous , a w3tt of Errop may be (2ought in the 
Huſtings to try the cuſtom, therefoze take a procedendo niſi cauſa oſtiuia tx — 
crit in contrarium. Antes. n 


= ” 


Davis againſt Ockham. 
Hill. 1650, Banc, ſup, 
Mich, 1650. rot. 557. 7 


Avis bzought an Aaton upon the Caſe againſt Ockbam (oz ſpeaking pemurrer +4 
theſe wo2ds of him; The kurve the — — that married my ſiſter a plea in an 
hath poyſoned my Vnele , and I will have hi — to Aion for 
— — — had' —— ons Tcorpats ＋ 
reas done t | 
ſhould be let again the other. Lo this pie the 3 
and Twiſden ſaid the pie a was not „ and cited 16 Ed, 4. und 
pꝛayed Judgement foz the Latch of Counteii with 
dant ſaid that the Accozdtras on the Defendants part, ind there 
foze may be pleaded in Bar. To this Roll chief laſtice bow Br 
have you diſchargey the Accozd - foz vou do not ſhew it. Latch took Ex- 
ceptions fo the Plaintiffs Declaration. 1. That tte wozrsfet fozth are 
not adionabie, fo2 it voth not expꝛeis that the Plotntiff — 
ned the ant Uncle , 02 that he;viv dye of the poyſon, und 
Hob, rep; N. Miles and Jacobs caſe, 255. Fleetwood and Ca caſe. 
2ly, There is no Communication in the Declaration to be of 
the Uncle, ——— — — win 
becauſe he may have di ders wiſden an weren, that 
> = Uh the ſence of the woꝛds, that de popſoned him felonionfliy,and 
fo conſequently wittingiy. And zly. He ſaith that he will date him vig- 
ged up, and fo it muſt be intended that hedyed of the poyſon. Ro chief 
luſtice held that the wo2ds are actionable. And aly. That the Defenvants ©** 
plea in Bar is not good, lerman luſtice hel the plea in Bar not 1 
be donbted whether the Declaration was good, foz it doth not appear 
thereby, whether the party dyed of the poyſon , and the latter moos help 
it not. Nicholas luftice, and Ak Iuſtice agreed iii Roll i au, and 
thereapon we ride was Iudicium niſi, Lundi Suivaar, b 


Cuſtodes, &c aghinſt Maine and Seijeant. 


Hill, 16 50. Banc, ſup. 


9 
Arreſt of 


A Joynt Jnfozmation was exhibited againſt Maing Serjeant 2 Juſtices l. rng 
of Peace,foz not enqutring of 3 a verdict found againſt them, aeg found, 
3+ 


The# ; . 
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The Defendants move in Arreſt of Judgement, and by Hales ew foz 
cauſe that the fnfo2 mation ought not to have been joynt againſt them, but 
ſeveral, becauſe their offences are ſeveral and not jopnt , and here one of 
them is acquitted, and ſo judgement cannot be given againſt the other that 
is found gullty. Roll chief Iuſtice anſwered , That as an Attachment 
in a Pꝛohibitton is ſeveral, ſo the execation here map be ſeveral, and it ts 


— not material though one be acquitted, and the other found gullty. lerman, 
Nicholas, and Ask Iuftices to the ſame purpoſe, It was then ſatd, that it ts 
not neceſſary that the next Juſtices only ſhould remove a fo2ce , but all the 

"OR Juſtices of the County are bound to it: And theſe wozvs in the Statute, 


vir. That the 2 next Juſtices hall do it, are put but fo2 conventency , and 
7 the moze ſpeedy execution of Juſtice, Nicholas Iuſtice doubted of this, 
Judicium niſi, pro cuſtodibus. 


let againſt Watleſs. 
Hill. 1650, Banc, ſup, 
9 Trin 1649. rot. 200. 


Special ver J Nan Action of Treſpaſs and Cjecament , there was a ſpecial verdict 
dict in Treſ- ¶ tound, upon which the caſe fell out to be this. An Jnfant bargains and 
pas and E- ſells land, and is vout hed to warranty, and comes in upon the Uoacher , 
J-ament. and thereupon a common recovery is had, and upon this the queſtion was, 
-Ufa w this te ſuch a recovery, that the Infant cannot avoid by Entry, 
Hales held it could not be avoided , but did bind the Infant during his le | 
but Jxould not hear his reaſons. Wild of Councel on the other ſide argued, 
that the Infant was not bound by the recovery, becauſe as an Infant can- 
not alien his lands, ſo neither can he ſuffer a common recovery, and cited 
6 rep. a8. aly. No recozd made by an Infant can bind him, any fo2 this 
he cited 26 Ed. 3. Fitz. per que ſerv. 24. 41 E. 3. f. 3. 44 E. 3. 1099 Ed, 4, 
1 nd though it be breve Amicabile, and by conſent , pet it binds not, and 
2 e Newport: caſe, where a recovery ſuffered by a Guardian was ad. 
E judged godd, comes not to our caſe ; and fo2 the intended value in a reco- 
very, that is not material to make it bin ding, fo2 it is but a fiction, and 
not a real value. Roll chief Iuſtice demanded whether a fine be not breve 
Eine amicabile: and pet be ſaid that that binds an Jnfaat until ft be bu de age 
Error. wit of Erroz, And he laid that the Intant is not bound here , the que⸗ 
Kecovery, tion is whether he can avoid the recovery by Entry, oꝛ muſt bzing a wit 
of Erroz to avot> it. And he held that a recovery ſuffered by a Guardfan is 
not good, not wtthitanding the opinion in Newports caſe, Hales replyed , 
that the recovery here is binding till it be avotoed by a wit of Erro, and 
that the Infant cannot avoid it by his Entry, though an Infant may avold 
a deed by Entry, although it be enrolled, And here appears no conſent 
of the parties, and che party cannot ſhew it, and here is a fozmal judge- 
ment given, which binds till it be reverſed by a w2it of Ertoz, Roll chief 
En'ry. Iuſtice, An Jnfant map avoid a matter in paiis by Entry, but not a mat- 
terof Recoꝛd, and here is a p2oper way by the law to avoid it. namely by 
a wit of Erro2 , which is alſo matter of recozd, and of as high a nature. 
lermao, Nichols, and Ax Juſtices to the ſame eſtea, and fo judgement pro 
= Defendenre, niſi. | 


Powell 
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Powell againſt Hopkins. 
Hill, 1 650, Banc, ſap. 0 
Hi J. C . . 87. 2 
ill. 23 Car. rot. 787 ade 0 


] Udgement was given in an Action of Trover and Conderton foz the gor 0 f 
Plaintif : The Defendant bzought a wait of Erro, and the Exception verſe a judge- 
taken was to the Declaration , wherein the Platntit among other things wear given in 


: a Trover and 


declared of a Trover de ducentis ponderibus #ris , & ducentis ponderibus 247 
plumb i, Anglice of Bꝛaſs and Le ad, and there wants an Anglice foz the pon. 
dei ibus, fo it is untert⸗ in what the quantity of eiihet are. And upon this 


Exception the rule was, that the ludgement ſhould be reverſed, niſi, 5 e. "0-7 3 


Denton againſt Caket. 


Hill, 1630. Banc, ſup, 


. 
Trin. 1650+»rot. 150; > 


Enton bzought an Aion upon the Caſe againft Caket foz ſpeaking Demurrer to 
Do ſe woꝛds, He and his fellows have ſtollen her ( having of a* — — 
Cow of the Defendants ) and I do charge him with flac felony: By reaſon — — 
of which woꝛ ds he was taken and impziſoned, The Defendant 
award made (by Sir Jobn Rivers, and it Nicholas Miller two 
Peace) between the parties in Bar, Twiſden of Councel with | 
ſafd , that the award doth not bind the Plaintſf, foz the award concerns 
only the ſpeaking of the woꝛds, and ſpeaks nothing of the imp2iſoment : 
And 21p, the Award is not good, foz there is not ſatisfaction made by it on 
both parties. Wild of Touncel with the Defendant held, that the Decla- 
ratton was not good, and that therefoze he needs not to juſfifie the plea ; 
foz thouch it ſhould be fil, yet the Plaintit can have no judgement, and he 
ſaid the Declaration was naught, becauſe it alleged no day when, noꝛ place | 
where the Defendant charged the Plaintit with the felony, and made him \ 
to be impꝛiſoned. Twiſden answered that there is a place alleged, and 
that though there were none, pet it is well enough foz part, and judge- 
ment may be given fo2 that. To which Roll chief Iuſtice agred, Wild re- 
plyed, then the pleas good. But the Court answered, it is not, and 
what ſay you to the Arbitrement » Wild anſwered, it was good, to which 
lerman and Ask Iuſtices aſſented. Roll chief luſtice angwered , At is a be- 
nefit to the Pariſh ; and ſo to the Overſeersof the pooz. Nicholas Iuſtice 
to the ſame purpoſe, Roll chief luſtice ſafd, that the is fill, and : 
the Plea alſo , fo2 the Plea is entire, and yet goes not to all the ntatter al. —— 
leged fn the Declaratfon , but the plea is only to part of them, and there. *©* 
foze if any part of the Declaration be good, judgement onght to be gtven 
againf the Defendant foz that part, and the plea in Bar is naught, ſo 
judgement ought to be entirely tor the Plaiatif, But it is to be conſidered cons 
cerning the damages 


11 
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Roſyer againſt Langdale. 
Hill, 1650, Banc. ſup, 
Paſch, 1650. rot. x 00, 


» Oſyer an Exetutoꝛ bꝛought an Action upon the Caſe upon an Aſſump- 

verſe s judge · ſit againſt Langdale a Feme Admintſtratrix, and declares that the 

mont in n Delendant, in confideration that he would fozbear ſute until ſhe had ta- 

— 7 out Letters of Adminiſtration , did allume and pꝛomiſe to pay unto 

>eaivſt nad. him the Plaintif a certain ſum of money owing unto dim by the Jnteſtate. 
mint;atrix. Upon Iſſue jopned , anda Uetdi#and a Judgement foz the Plaintif, The - 

Fd etendant bzought a wztt of Erro? to reverſe the Judgement, And Ball 

. 399 7 win of his Councel took theſe Exceptions, 1. That the Plaintit had ſet 

4497 *fo2thnoconſiveration in his Declaration foz the Aſſumpſit; foz all that ts 

alleged is, that the Plaintif ſhould fo2bear ſute till the Defendant had ta⸗ 

ken ont Letters of Adminiftration , which is no conſideration at all , fo: 

the Defendant was not lpable to be ſued as Adminiſtratrix, until the had 

' takenout Letters of Adminiſtration get there were a cauſe depending, 

as here is not And he cited Hob, rep, Bidwell and Cotton caſe, That if 

there be a ſute commenced , though there be no cauſe foz it, pet fo2bear- 

Afumpfr, unte to ſue is a good cauſe to ground an Aſſumpſit upon, A ſecond Excep- 

tion was that the Venire facias is not awarded per Curiam , nec in Curia. 

Roll chief Iuſtice held the 1. a good Exception, foz the Defendant was 

not chargeable befoze Letters of Adminiſt ration taken fo2th, if ſhe do not 

intermedle with tbe goods of the Inteſtate, and it doth not appcar here that 

ſhe did, neither is the Defendant compellable to take fozth Letters of Ads 

miniſtration, foꝛ thep map be granted to the next of Kin if the Oꝛdinary 

picaſeth , acco2ding as the Statute o2dains, Ierman, Nicholas, and Ask 

Juſtices to the ſame intent, thereupon the rule was reverierur, niſi, c. But be- 

1 cauſe Day being of Councel on the other ſide took ſome Exceptions to the 

wꝛit of Erroz and the retozn thereof, It was adjourned, 


Staples. 
3 HN I. 1650, Banc, ſup. 


For a Super- He Court was moved to ſuperſede a ſcire facias brought by a pꝛiſoner 

ſede3s to 2 1 of the Parſhalſea, upon the late Ac fo? diſcharging vf pooꝛ pꝛiſoners, 

andi becauſe the Certificate of the cauſe foz which he was a pꝛiſoner was falſe , 
and ſo the pꝛoctedings erronfous , fo2 the party was in execution fo2 Tres 
paſs , which is not within the Statute made fo2 the pziſoners. aly. Be- 
cauſe there was no due notice given to the party, at whoſe ſute he lay in ex⸗ 
ccution, as the Statute doth direc there ſhould, The Court ordered to 

E rg, view the Certificate , and co file it, otherwiſe there ſhould be no proceedings 

Jo! upon the ſcire facizs , and directed the party to demur upon the ſcite factas, 
if ic be not good, becauſe the matter alleged cannot be pleaded to it. 


Cuſtodes. 


XUM 


XUM 
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Cuſtodes againſt Atskot. 
Hill. 165 0, Banc. ſup. 14- 


Aynard moved the Court fo; one Arskot that was outlawed ſo mur · For time to 
ther, and had leave to bzing bis Wit of Errs2 - that be map bave ton: di ng a Wrir 
ger time to bzing it, becauſe the King uſes to ſign the wit, andthe Pari 
ament had not 03dercd who ſhall do it now , and therefoze the Atttozney ; 
General muſt adviſs with the Parliament about it, which cannot i pedily 
be done, Thereupon time was granted till the Attorney could conveniently 
do ir, } 


Newcomin againſt Leigh: 


5 


Hill. 1650. Banc, ſup, * 
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Eigh did aſſume and pꝛomiſe unto Newcomir, that if Newcomia would Whether a 
take one Loe foz his Debtoꝛ, in the room of one Cooper, and would c Aluwp- 
ſpare Lge until ſuch a time foz the money , that then de would pay the mo- 
ney to Newcomin, if he did not, and apon this Aſſumpfit Newcomio bzought 
his Action againft Leigh, The queſtion was whether this were 4 govd Af 
ſumpſit. And the Court helv it was not, becauſe if is u collateral thing, 
and he doth not ſap that he will diſcharge Cooper, and ſo Newcomin may 
ſae Cooper notwithſtanding the Aſſumpſit ; Foz thorigh tt map be it was 
the intention of the parties to diſcharge Cooper, yet it appears not fo by the 
woꝛ bs of the Aſſampfic ſet fo2th ; And it was then ſaid by Roll, That if J 
pꝛomiſe to pay to Tobn a Down a Debt which lohn a Stiſe oweth to Iohn a Nuνdſya. 
Down; this is nudum pactum. 2 Qum, 


Bawly and Low dall. 
Hill. 3650, Banc, ſup, 


Paſch, 1650. rot. 275, 74 


Y Pon a ſpecfal verdict in an Acton of Treſpaſſe and Ejectment , the caſe Special Ve. 
in effect was this. A man le iſed of Copyhold lands in fœ, deviſable upon che 
by Cuſtom, deviſeth them in tlis manner, I give and bequeath my OY dancer 
&c, to my ſon Richard, during his natural life, and after to the heir of his bo- — ey 4 

dy for ever./ Hales of Councel with the Plaintif made theſe queſtions, 1. 

whether bythe woꝛds of the Will a Fee-fimplc at the Common Law pat. 

ſeth becanſe there is an eſtate to Richard foz life , and after to his heir 

in the ſingular number, And he argaed that the wozd heir includes heirs, 

becauſe it is Nomen Collectivum - Next , Whether the deviſing the 

land to Richard foz his natural life , and after to his heir foz ever, 

makes any difference in the Caſe, and he held it did not, and ſaiv, 

that Archers caſe that is objected by the other ſide differs much from 

this, foz there the wozos are reftrained; foz it fs Proximo He. 

redi, and not Hzredi generally, as it is in our Caſe; and there <þ 

the w02ds next heir are not wozds — » but of purchaſe, and to | 
de- 


- 
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73 jt; 


decipher the perſon , but not to limit the cſfate ; and in our caſe if 

there ſhoulyv not be a limitation, Richard ſhould only take 

fo life, which is not the intent of the Mill, as may appear by the paſſages, 

and clauſes of it. And Thomas and Kemiſhes caſe, in; Car, in this Court 
makes an end of our Caſe, Neither doth the adding of the woꝛd in perpe⸗ 
tuum make a difference in the Caſe, fo2 if the wozds had been omitted, the 
ſame eſtate had paſſed to the Tenant, Richard and his Eſtate is not enlar- 
ged by them. aly. The woꝛds in perpetuum relate to all the Eftate, and 
not to any particular Eſtate, and ſo the ſurrender made by R. Hunt is god. 
Next of all, ſuppoſing that it be a limited Eſtate, and a contingent rematn- 
der, the qucſtfon will then be whether this contingent remainder be de 
ftroyed 02 no, and J toncetve it is,becauſe the particulat Copyhold eſtate, 
which muſt ſuppo2t this contingent remainder is deſtroyed, and the Law is 
the ſame in that point in Copyhold caſes, as it is in other caſcs at the Com⸗ 
mon Law, fo2 Coppholds are dfreced by the rules of the Common Law, 

13 lac. Banc. Reg. It is alſo held, that there is the ſame rule to ſuppozt a 

contingent remainder of g Copyhold as there is of Land at the Common 
Law. Next it is to be conſidered whether the particular Copphold eſtate 
bo extinguiſhed oꝛ not. And it is clœr that it is, fo2 the cuſtomary Eſtate 
fs in the Loꝛd who hath the Fer ſimple, which cannot both ſtand together, 
and ſo there is no eſtate to ſuppoꝛt the contingent remainder Copphold, and 

conſequently all objectfons are by this anſwered. x, That the ſurrender 

ſhall not do wong. 2ly, That the ſurrender deſtrops not the Cuſtom. 

Turner on the other ſide argued, that only an eſtate paſſeth to RichTrd foz 

lite, and that the wozv.Yetr ia not a wo2d of limitation, to make the An- 

ceſtoʒ take a Fee ſimple, neither ſhall the wozd Heir be taken Collective 

here but ſingulariter, and ſo acco2ding to the common ſence, number, and 

matter ouqht it to be conſtrued. And Nowns Collective in the ſingular num- 

ber do not fignifie the ſame thing, that they do ia the plurall number, as 

map be pꝛobed by other examples, and there is no p2oper name to fgnifie 

one particular eit in Law, if the woꝛd Heit in the ſingular number ſhall 

not do it, Shellyes caſe, 1. Rep. f. 101. & ookshnſtitut. f. 8Y 1. Rep, Ar⸗ 

chers caſe? And there are two Judgements in the Common pleas in the 

verp point, as am infozmed by the Attozney on our ſide, In a Min 

the woꝛd Hefr ſhall not be taken Coliective bat fn the natural grammati- 

call ſence, and not as a woꝛd of art; but it is otherwiſe taken perchance 
in con ve yantes, which are made by men of Art, and learned in the Laws, 
whereas wills are made commonly by lay gents, and unakiifull in the Law; 

And the rule is. that wozds ſhall be interpreted to make all the parts of a 

ded in which they are to land together, and to bear ſence and to be in eſſe, 

and effectual,which cannot be here it the wozq heit ſhall be taken Collective; 

but may be if it be taken ſiagulariter. Hob, rep.ukely and Butlers caſe, ext 
it the woꝛd heit ſhould be taken Collective, then the Eſtate fo: life would 
metge. zo El. C. B. Hill. 3 Iac. C. B. E iller and Lewis his taſe.3 ly. Rich. bath on- 

ly an Eſtate fo? lite. it it were otherwiſe the Teſtatoꝛ would have otherwiſe 
expꝛeſſed it and he hath well expꝛeſſed an eſtate fo? lite. and no other Cate 
in hum. It one grant 4. parts of his mannoꝛ, it all paſſe 4. parts of c. and 
not all, Foꝛ the other poynt the contingent remainder is not here deſtroy· 
ed by the deſtruction of the Copyhold Eſtate, foz Copyhold Cates do not 
depend one upon another, as Eſtates of the Common Law do, and here is 
one in eſſe to take the Eſtate. Another queſtfon he ſpoke to, viz. whether 
a Leſſee at will being ouſted by a ſtranger ca nter and he held he can · 
not, fo2 he bath but a meer right, 38 H. 6. f. 35 orteſcue and Yelverton, 3. 
Jac, Banc, Reg, rot, 501. Carpenter and Collins, But to this Roll chief 
Iuſtice, and Nicholas Iuſtice anſwered, that he may enter not wit hſtanding it 
bath 


CUM 


— eee er eee —— —— — 


Hill. 16 50. * 36 251 


bath been hcretofoze controverted, and the reaſon is, becauſe he hath the 
P:tmcr poſſefgton, Roll chief luſtice enclined that the contingent remainder 
is not deſtroyed, becauſe it doth not here depend upon the particular Eſtate; 
but it ought to t xpea till the remainder deppen; and he conceived that the 
woꝛd heir, and heirs,were all one here by the intent of the partyes, and the 
frame of the convepance, Ask luſtice ſaid, that it is a good Cfate of Fee 
ſimple condittonall exccufed in Richard. Ierman luſtice, tc intent in a 
Will, it it be not contrary to Law, ought to be taken, and there muff be 
woꝛds to make the intent appear, and theſe woꝛ ds muſt ſtand together, and 
mall not be made vold, and he conceived the contingent remainder not de · 
ſtroyed. Adjourned{rill che next Term. Poſtea. 273 # n 29 


Port againſt Midleton. 
Hill, 1650, Banc, ſup. [7 


Vrit of Erro2 was b2onoht to reverſe a Judgement given in an Error to re- 
L A Action of debt upon an obligation, and the Erroz inſiſted upon was . 
in the entring of the Judgement, which was quod recuperet De bitum ſuum, — 
and doth not ſap prædictum. Roll chief Juſtice anſwered, that the debt penlvery. 
is confef{cd by the party, and the queũi ion is. whether the deed was delive- Elcrow. 
ted as an eſcrow 02 not; but it was delivered to the party himſelf, and. 
thetefo2e could not be delfvercd as an efcrow, lerman Juſtice ſaid, that 
debitum fuum Without pa did um is not good, fo2 the woꝛd prædictum is ver: 
bum operativum, Ask Juſtice as Roll, and there is but one debt, and the Implication, 
woꝛd ideo in the reco2d implpes it to be the ſame debt. Nicholas to the 
ſame eſfed. The rule was affirmecur niſi cauſa die lunz ſequenti. 


| Banc. ſup. 
Hill 1650, Banc. ſup 4 
A N adminilfrato2 had a Judgement againſt one to recover a debt due por a ſcire fa⸗ 

to the Inteſtate, and then the Adminiftratoz dyed Inteſtate, and ano - ct revive 

ther took out new letters of adminiſtration de bonis non of the firſt Inte- »<g<ment 
tate, and after moved the Court that he might have a ſcire ſacias to revive — 
the Judgment obtefned by the oz mer Adminiũ ratoꝛ. But the Court anſwe 
red, that he could not have it; but muſt begin a new / Rion, for the debt a- 


gainſt the party. 
Hill. 1650. Banc. ſup. 17 


' Ne was endiced fo2 ſpeaking theſe woꝛ ds againſt a Paſoz ofa City ; r quaſh an 
,. you are a forſworn man, and have broken your oath. Hales mo- cndi&ment, 

ved to quath the endia ment, becauſe the wo2vs habe no reference to the | 

Patoz in reſpec of his office. Ilerman Juſtice anſwered, that the ſpeaking 

of the woꝛds is a bzeach of tHe good behaviour , and thought it fit the De: 

fendant ſhould plead to the endiament, to which the Court at firſt encli- 

ned. But afterwards ruled the other party to ſhew cauſe on Monday follows 

ing why it ſhould not be quaſhed, 
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7.— * The Counteſſe Rivers caſe. 
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T He Counteſſe Rivers was arreſten by a bill of Midleſex, and pꝛapes in 
Court by her Councell that the Writ map abate, and the Pꝛecept, and 
pleads her patent, whereby ſhe was created a Counteſſe, and ſo plc ads that 
ſhe ought not to be arreſted, Latch of Councell againſt the Counteſſe ar- 
gued that her patent was not good, becauſe it wants the wo2vs of inveſtt- 
ture, which are materfall wo2ds in the making of an Earl oz Counteſle , 
fo; although the Aa of inveſtiture map be omitted, becauſe ſhe is a woman 
and the cannot be girt with a ſwo2d, pet ſhe may be cloathed with a mantle, 
as it is in the Inſt:cutes, f. 1c. and ſo was it in the caſe of Ann Bullein that 
was made Parchioneſs of Wincheſter by Bing Henry the 8. and ofthe La- 
dy Finch, made Counteſſe of Wincheliea by King lames, 6 lac. Paſch. 1. 
but in this Caſe there was a non obſtante, to di pence with the clauſe of in. 
veſtiture, and in the viſcount Barkleys caſe, the patent whereby he was 
made Carl of Nottingham was adjudged naught, foz want of this clauſe. 
Ap. It doth not appear by the patent, that ſhe fs made an Engliſh Coun: 
tels, and then ſhe hath no p2tvilege, 8 Rich, 2, Banc. Reg. 204. 11 k. 3. 
Banc, re. 473. Neither is there any relation to the patent to any place, of 
which ſhe is made a Counteſs, Fo? although the patent be ſealed with 
the Englich bꝛoad Seal, this is not materiall, fo2 outlandiſh honours may 
be granted by the bzoadS@cal of England, 3ly.ZMhe cauſe that ſhe ſhall have 
pꝛibilege of an Engliſh Counteſſe ts not material, becauſe ſhe is not made 
an Englich Counteſs, and ſhe is no Counteſs to have pꝛivilege againſt the 
Common Law, although ſhe map (it map be) have her pꝛivilege in point 
of honour in the Parſhalls Court and Yeralds office, becauſe there is no 
publique good and ſervice in making her a Countcſs, 43 E 3. 4, fo being a 
woman ſhe cannot be imploped in Arms, oz otherwiſe fo2 the publique. 
And an Embaſſadoꝛ cannot have pꝛivilegſggranted him, which do not con⸗ 
cern him as an Embaſſadoꝛ, Dyer 60. and. LI H. 7. rot. 24 C. Banc, The 
neben BY t one to be exempted (rom arreſting,as it is fa CooksMag, 
Chat. Paic, 5 H. Trot. 66 C.8.fo2 the reaſon of that clauſe of Magna char- 
ta nulſi negabimus Iuſticiam. Tie Bing cannot grant a @ancyary to p20- 
tea men from the arreſts of his ſubſeas, 29 A, 34. Keiw, 190. And there 
is no inſtance to be given of a woman made a Counteſs, that was ever free 
and p2otected fro in, In the Statute of 20 H. 6, Cag. ſoꝛ Carls 
wives, and 21 H. 8 cb quaiifie Chaplains, there is no notice taken of Conn⸗ 
teſſcs by creatjon , but only of Counte ſſes dow age rs, oz Counteſſes by de- 
ſcent, 6 rep. C de Rutlands caſe, and Ann Bullein was tryed per pores 
as ſhe was Queen, and not as ſhe was Parchioneſs of Wincheſter, And 
farther the pꝛivileges of Carls and Counteſſes are now extina. foꝛ the cauſe 
of thole pꝛivileges, viz. the King and houſe of Lozds are extint , and 
gone, and the pꝛivilege of being free from arreſts is a pʒivilege exccuto2y, 
and not executed, either doth the ſufficiency of their poſſeſsfons only 
give them the pꝛivilege not to be arreſted; but their publique ſcrvices to 
the State, which is the final cauſe of the p2irilege, and the other was but a 
partfall cauſe , and not the ſo!e cauſe, Relfefs we re payed by Barons and 
Earls, when Caridoms and Barontes were created; but they are not now 
payed as they were then, but act oꝛ ding to the value of the poſſeſsfons now, 
and Amercements of Carls and Barons were equall, The privileges 
of Carls and Barons was derived oꝛiginally from Soldiers, after it was 
derived to Biſhops, and great Counſellozs , and ſo ft appears that they 
wcre 
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Were pꝛivileged tn reſpect of publique imployments, and not by reaſon of © 


their revenucs. All the Abbots and P2to2s had the pzivilege not to be ar- 
reſted, pet all were not Lozvs of the Parliament, 21 E. 3. Mich. 59.Tref. 


Mich. 7 H. 7. ple 7+ 31 E. 3 procels, 54- 27 H. 8. 7. 7 H. 6. 11. 29 E. 3. f. 


zo Dyer 315 A And a Judgement without a Capiatur was in Treſpaſs a» 
gainſt a Biſhop, becauſe the King was to have no fine, 14 H. 7. 21. But 
it is not ſo in a tempozall peer, where the King is to have a fine, 
The p2tvilegcs have ſeverall exp2eſsions, and the reaſons fo2 the p2t- 
vileges of the lap peerage is fully expꝛeſſed in the TUrits direaed to 


them, Regiſt. 2$79 247. Raſt. Exigent. Britton 88.410 H. 4. 15. per 
per 


Hull, 14 H. 6. 2» ewton, 39 E. 3, f. 35% Hill. 14 Eliz. Dyer 3144 
3H 6. f. 38. 48 E. 3. f. 3035 H. 6. 46. oz other pꝛivileges they are 
not allowable : And now alſo all tenures as well as the Youſe 
of Loꝛds is taken away by the late A ; and though her pꝛitilege do contf- 
nue, yet the hath not taken the right way to have it allowed; fo2 ſhe ought 
to have bought a wit out of the Chancery to have it allowed. and not to 
have done it dp a dilatozy plea, 8 H. 6. 9 & 0 and the Patent caynot 
try whether ſhe be a Counteſs oꝛ not, 9 rep. 31 Aaſt. 16 b. 6 rep. nd 
laſtly miſchief and miſcry will enſue to many, if tt is p2ivilege ſhould be 
allowed and the very matter ſpeaks fo2 it ſelt, and ſo he p2ayed judge- 
ment fo2 the Plaintif, Hales of Councel on the other ſide pꝛaped the p2f« 
vilege might be allowed, and he followed Latch in the points of this Argu- 
ment: And firſt he ſaid, that the thing grounded by the Patent is only in 
creation of the dignity , and there is no need here ol inbelliture, fo2 if th: re 
were, then a recital of it ſhould be alſo neceſary, but becauſe it needs not , 
thcrefo2e it needs no recital of it in the Patent. Seldens Tit. of honour, f. 
876. 21 R. 2. There is a recital of an Inveſtiture , but there was no An- 
reſiitute, and ſo it was not material, and a non obſtante is to no purpoſe to 
diſpence with the want ol Inveſtiture, if it were necearp, and the rea- 
ſon of the making the new Patent of the Lo2d Barkeley was not fo2 the 
want of the Clauſe of Inveſtitute, fo2 the Inveſtiture is a ceremony of 
the Heraulds, and not eſſenttal to the Yonour, And although there be no 
certain place of denomfnation of the place of the Carldom, pet is the Pa- 
tent good, foz it map be out of England, and pet ſhe may be an Engliſh 
Counteſs notwithſtanding, Although J acrce that fozein honours map 
be granted by the Bꝛoad Seal of England ; but here be ſuffictert wo2ds to 
expꝛeſs her to be an Engliſh Counteſs, a the moſt p2oper that can be, viz. the 
Patent, Creations of ſuch honours have been frequent, q ſhe hath alſo a ſuf- 
ficient eſtate to ſuppo2t her dignity: A confeſs that it is true that no petſom 
can be pzivileged from Arrc@ by grant; but here the p2ivilecc enſues the 
Patent of her Counteſhip by Cuſtom and K aw, as incident to it. The King 
cannot grant a pꝛivilege to fmp2iſon, but if he grant a Court, the power to 
{mp2iſon follows neceſſarily upon it; And the pzivilege which the Law 
gives to the perſon of a Counteſs , is that which exempts her from Arriſt , 
as ft appears in the Caſe of a Counteſs by Pariage, and a Counteſs by 
Creation is mo2e honourable than a Counteſs by Partage; and therefoze 
ought to have as high p2ivileges as the other ; and the Statute made con 
cerning Counteſſes, the wives of Carls and Barons do appcrtatn to a 
Counteſscreated; foz thoſe Statutes were but an affirmance of the Com- 
mon Law, and did introduce no new Law. Ttis pztvilege is not taken 
away, fo2 it aroſe by Cuſtom and by the Common Law, and not from 
Fo?einers, as Latch conceives, and ſo the reaſon of that cannot be as he 
urgeth, but by the pꝛivilege of the perſon which indures as well when there 
fs no Parltament, as when there is, and this pꝛivilege is during lie, and 
net like to a pzivilege granted by reaſon of employment. Foz a Counteſs 
Kkz TDowa- 
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Dowager hathno moꝛe reaſon to be pꝛivileged, in relation to military em⸗ 
ployment than a Counteſs by Creation, and by the late Ag no emplop- 
ment is taken away; And foz the Clergy they were pzivileged from Ar⸗ 
- rcfts, not becauſe of employment, but by reaſon of the eminency of their 
perſons, There map be an Earl 02 a Baron by w?ft o2 by p2eſcription , and 
there it ought to be certified by wzſt ; but here the honour being by Creatt- 
on, the Patent may be pleaded to certifie it, as well as ff it were certt- | 


fied by w2it , and to plead it thus is the moꝛe oper wap. A Baton ought 
not to be ſliled Dominus fn a wit, but by his Chꝛiſtian name, and addition 
of Knight, it he be one it he have no ſpetial name of Barony in his Creation. 
Roll chief Iuſtice demanded, it one be made a Baron, and be not called to 
the Parliament by wꝛit, oꝛ comes thither by virtue of ſome clauſe in his Pa⸗ 
tent, ſhall he be exempted from Arreſt » quaſi diceret non. And it one 

Privilege. Heretofo2e had had twenty Knfghts fees, could he have come to the Parlia- 
ment by reaſon of them And held that the pꝛivile ge is not allowable, foz 
ſhe never had reference to the Parliament, 02 to do anp other publique ſer- 
vice, lerman, Nicholas, and Ask Juſtices agreed with Roll in all. Roll 
ſaſd, If the Bing grant a Town to be a Burrongh , the grant gives it not 
pꝛivilege toſend a Burgeſs to the Parliament, except there be ſpectal 
woꝛds in the Patent to warrant it; but it he make a County it is other- 
\wiſc by Statute, Adjourned, 126. bar e 
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Hayward againſt VVilliams 
Hill 1650. Banc, ſup, 


27 Hill. 1649. rot. 824. 

W T He Caſe was this, A Feme was ſued as a Feme ſole, but by the ſur- 

Writ of Error name of her Yugband, ſhe being Covert Baron, and Judgement 

well brought. was given againſt her, and the Baron bꝛought a wit of Erroz. The que« 
lion was, whether the wit of Erroz was well bzought by the Baron. It 
was then ſaid, That if a Feme Covert levy a fine as a Feme ſole , if her 
Baron die ſhe ſhall not defeat it, but the Baron map vefeat it during her 

18 E. 4. 49.7. life, Roll chief Tuſtice to the caſe at the Bar ſaid, how can the Baron 
bzing a wit of Erroz here, who is no party to the Reco2d , neither is 
chargeable by the judgement» But let us ſee books, (or the caſe is conſidera» 
ble, Poſtea, 12 2.80 of 10 


Needler and Gueſt. 
Hill, 1 650, Banc. ſup, 
a. i of > OY up 
90 * 1649. cot. . 
Whether Ex- Writ of Erro was bzought in the Chequer Chamber to reverſe a 
ecurion may judge ment given in this Court. The queſtion was, whether now, 


= —— ſince the late Ad, that a Writ of Ertoꝛ ſhall be no ſuperſedeas of Erecutt. 
deo, on, this Court may grant execution. Roll chief Juſtice ſald, it map, foz 
breuzhrin Otherwiſe the Act ts to no purpoſe, Latch ſaid, the Reco2dis not now in 
the Chequer this Court, and therefd:e there can be no Execution granted here, Roll 
Chamber. chief Taſtice anſwered , pou have confeſſed by pour pleading, namely by 
Execu::01. pour Demurrer , that the Reco2d is here ſo far as to grant Execution. 

Thercfoze let there be Execution, except cauſe be ſhewed tothe contrary the 


Saturday 


XUM 


—— 


—k· ͤ— ee OR, 


Hill. 1550, 63 (a x 25 


— — — —— 
— 


4 ay the next term. But aſterwards the Court ſaid, they would not grant it, 
bur laid the party might take execution at his peril, 


and Alleyn. 
23 
Hill, 1650. Banc, ſup, 


A Certiorari was dfreced to the County Palatine of Cheſter to remove ky —_ — 


cauſc into this Court. They make a ſpectal retoꝛm, viz, that they * at 
ha ve jurisdia ton of the cauſe , and that thetetoze they ate not to certifie Ceumy Pals 
it, Ser jeant Glyn argued, that this retozn was not good, foz this Court tine ct Che- 
hath jartsdic{pn over all the Courts in England in wits mandatozy, 34 Aft. *<r. # 4 
7. 19 H. 6. 129 And an Ac of Plarliament doth not take away the power of 
this Court. it it run not in the negative; but in mits remedial it is not ſo 
general as it is in this caſe, x the cauſe may be well enough trygd here, not- 
withſtanding it be concerning a — which ariſeth in the County Pala- 
tine, as the Statute 9 Ed. J. C + alp. It appears that the Pafoz and 
Citizens of Cheſter are parties, And ſo they will try their own cauſe, and 
this appears by the Recozd , and this they ought not{to do, 21 H. 7. f. 33.b 
lib, Al, 332. 37 E. 3. f. 7. 6 lac. C. Banc. and Smith and Hancocks caſe, 3% 9. 132 pl 
Car. Banc. Reg, Roll chief Juſtice answered, If the cauſe were come to | 
tryal this were good cauſe to remove it , but it is not ſo here. and it ap- * 
pears not by the retozn that the matter of the ſute did ariſe within the jus tucicaiaion; 
risdicion of the City, what ſay yon to that » ſoꝛ they give not -ſhewn any 
canſe why they ſhould have jurisdidion. Mhcrefozc let them ſhew cauſe be. — 
foze the end of the Term, upon notice, why they ſhould not make a Tryal. 
better retozn, Roll ſaid, the Action may be well brought there, although 


they cannot try it there, for the Original! is good. 


Shurlye againſt Semaign. 


Hill. 1650. Banc, ſup, 24 


T He Court was moved upon an Af davit that tino waits of Execution por ſuper- 
were executed upon one Judgement, therefoze it was pꝛaped that the @dcas to an 
laſt execution might be ſuperſeded , becanſe there ought not to be two exe- E xccurion, 
cutfons foz one matter, but where the party is pejudiced by death, oz Act 

of Law, that the party cannot take benefit of the fo2mer execution, 28 U. 

8. Dyer, and 13 Eliz. Dyer, Roll chief Iuſtice, Af the firſt wait of Execu- 

tion be returned and filed, there cannot be a ſecond Execution, otherwiſe k wecutien. 
it is ff it be not retoʒned and filed, Therefore take your Courſe, - .. 


Coleman againſt Blunden. 


Hill, 1650. Banc, ſup. 


Mich, 1650. rot, 447» 20 


jadgement in 


Blunden, and had a verdic againſt him; In Arreft of Judgement it -_ 
was moved that it voth not appear by the Declaration to whom the Aſſumps on the Care. 
ſir was made, but it only ſays ſuper ſe aſſumpſir, and upon this Exception s 
The Court ruled a nil capiat per billam, 


# bzought an Action upon the caſe upon an Aſampſic againſt ret of 


Warry 


4 — 


—— > 


Arreſt of 
Iludgement 
in debr upon 
a Bond to 
Hand ro an 
Award 


— — — — 


Paſch. 16 51. 


VVarry againſt Bond. 
Paſch, 1651, Banc. ſup, 


T was moved in Arreſt of Judgement in an Aaion of Debt bꝛot ight up 

on an Obligation to ſtand to an Award, that the ſubmiſston to tand to 
the Award was conditional , viz, ſo that the Award were delfverev up the 
27 dap ofſuch a Ponth : And it appears that the Action b2onght is toz not 
perfozming an Award made the 24 day of the ſame Month; -ſo it appears 


not whether the Award were velfvered upon the 27 dap, oz no, and ſo 


Award. 


2s 


SO. 70 
104 Acre ſt of 


Judgement 
upon an En- 
dictmenr, 


A ien. 


3 


1 
Arreſt cf 


ludge ment in 


De 
Rent. 


4 


Arreſt of 


it map be that the condition is not noken. Roll chief luſtice answer ed, the 
queſtion is whether it be an Award befoze the delivering it up 02 no. There. 
tore let the Iudgement ſtay till the Plaintif move, for it is worthy of Conſi- 
deration. 


Harman againff lacob. 
Paſch. 165 1, Banc, ſup. 


——— Judgement upon a verdid given againſt an Alien in an 
Envdfctment upon the Statute of 22 H. 8. C. 16. foz uſing a Trade, ex- 
ception was firſt taken, that the Endiament doth not ſap that the Defen- 
dant was bozn out of the power of the Common wealth, but only that he 
was bozn out of England. To this Roll chief luſtice answered, if it ſay 
that he is Alienigenus , that emplyes all, zly. The Endidment doth not 
ſap that he is Alienatus extra Angliam, and this was held a good Ex⸗ 
ception. 


Sir Humphiy Tracye againſt Bloom. 
Paſch, 165 f. Banc, ſup, 


12 Arref of Judgement upon a Uerdic given in an Adion of Debt fo: 
rent upon two leaſes, one (oz pears, and the other at mill. The Exception 
taken was that the Plaintif declares upon a demiſe made to the Defendant 
the 7th. of October 1646. at will, and ſets fo2th that the Defendant held the 

nds let fo2 2 years , ending at Michaelmas 1648. and fo foz two years 
rent behind he b2zings his Aaion, whereas there cannot be ſuch a rent due 
fo: ſuch a Term; fo although the rent be due foz the whole pear at Mi- 
chaclmas, pet the term of 2 pears is not ended at Michselmas, foz that is 
upon the 29 day of deptember, whereas the 2 pears end not till the 6 of Oo: 
ber following. Roll chief luſtice answered, the rent fo2 the 2 pears was 
due at Michaclmas , and take all the wo2ds together the Declaration fs 
god enough, although the exp:eſgton be not ſo p2oper as it might have ben, 
Nicholas and Ask as Roll, and ſo the rule was judicium niſi. 


Shann and Shann. 


Paſch, 165 1. Banc, ſup, 


ludgement in CHann brought an Action upon the Caſe upon an Aſfumpſit againſt Shann, 


an Acton up 


on an Allump- 


lic, 


and declares, That in Conſideration that the Platntif would ſurrender 
to 
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to the Defendant , and bis he its, a Copyhold accoz ding ta the cuſtom oi the fe de ſO 23 
mano», the Defendant did aſſume and pꝛomtiſe untq the Plaintiff ta pay 
unto him 500 |. and toz bʒe / ch of this pzomiſe he bzought dis Action, any 
obteins a derdia againſt the Defendant» The Defendant moved in arri if 
of Judgement, and took this exception, viz. that the confideration on the 
Plaintiffs part was not perfozmed, (oz the conſideration was, that 
he ſhould ſurrender the Copphold to the Defendant, and tis Heirs, and he 
bath ſet fo2th the ſurrender to be into the hands of a Copyholy Tenant of 
the mano? to the uſe of the Defendant, which is no ſurrender . untill it be 5... 
p2eſented at the nc xt Court, and ſo ft is ſucertain , whether it ſhall take ; 
effect 02 no, Roll chief luſtice ſaid, It is expꝛeſſed to be ſecundum conlues 
tudinem manerii, yet this is not ſufficient, foz it is not an effectual ſurrende t 
untill it be W onth's . I let Iudgement ſtay till the 


Plaintiff move. £ 
Lord Mont-Eagle. 


Paſc, 195 x. Banc, (up, 2 
1 He Lo2d Mont-Eagle was arrefted by a bill of Midleſex, and foz want W 

of bail was turned over to the Mart ichal of this Court, and be ing in g ©." 
Cuſtodia Mareſchalli, the Plaintiff detlares againſt him in Debt upon plead in 
an obligation, The Defendant pleads his peerage, and pꝛapes to be diſs chic. 
charged. The Court was mo ved that he might be o2dered to plead in chief, *'** try. 
and not this dilatozy plea; The Court thereupon ordered that he ſhould 
ſhew caule, why he ſhould not plead in chief, and ſaid his plea was gilatory , 
and ſo it had been tuled lately in the caſe of the Earl Rivers, . Pow 222 ACy ot 


Fielder and Tovye. 
Hilj, 1650. Banc. ſup, 


Paſc, 1651. rot. 430, 6 


Telder bzonoht an Acton of debMpon an obligation, the Defendant p2ap, Dewurrer — 
Ft ed Oper of the Bond, and upon view thereof demurs to the Plaintiffs * Declaration/#*# 
Declaration, and oz cauſe ſhews that the Plaintiff declares foz quadra- — —— 
ꝑint. libris, and the Bond is quadragent libris, and ſo there is a variance. To 6 
this it was anſwered bp Green, that this is no materia! difference, foz the 
wo: ds ſound altke, and there is moe difference between dra and drin than 
between ginta and genta, | between draqdrin hath been held no material 
variance , and quadragent. is not utterly intertain here, foꝛ cither it muff 
be 40+ 02 400, and the condition of the obligation erpiains the ſum , and the 
Plaintiff hege, declares but foz 40 |, and ſo it appears in the Reco2d, Jn 
O+bognes täte, &ckogenta was foz octogint. and yet held good, and Hob. 18. 

Logards caſe Trigint at inſteed of triginii, and in Walter and Pigors caſe g's 360 £96 pt iy 

tingent. is uſed fo2 ſeptuagent. and ary, and Dayes caſe quinquegent. fo; 8p 2 (w 146 pls 

quir.quagire,and theſe held no materiall variances, Latch on the other ſide 

ſaid the woꝛd jn the Bond is uncertain, and the condition hath nothing 

in it. to reduce it to a certain ſignification, and if it make anpcertatnty tn it 

it muſt make it ſignific 400 l. and then the Plaintiff hath tatled in his De- 

clara\fon, and Hobarrs caſe differs from this, and as foz Osboras caſe it is 

variouſly tepoꝛted and ſo not to be relyed on, Roll chie* Iuſtice, What 

ſap pon to (eſſanta © But the queſtion ue what ſhall be meant by the „ — 

wozd whether 40, 02 400, And 3 Ty caſe, Judgement was gi- 4 «es! 1g + 
ven 


— 


* ben upon a dematrer, that gent loꝛ pint was a material variance, and out 
„— ſe ts all one wiih that. Ft the doubt be whether it ſhould de 40. ot 400. 
bow fi we know the intent of the partyes = and it tt be certain it muſt te 
* underſtood 300. and the Action is bzonght but foz 40. 1, 44 Eliz. Mich. tot. 
1301. Gray and Davis caſe, Sexpint. was avjudged to be a Bond of 60 l. 
and not of 600 l. And it is the gent. and gint. in all the caſes that makes the 
difference. And the caſe of ſeſſanta comes not to our caſe, and fs concludes 
Judgement to be againſt the Plaintfff. lerman Nicholas, and Ask luſtices 
of the ſame opinion, Nicholas Iuſtice ſatd, that falſe Latin in a Bond doth 
not make it naught ; but he held this Bond was fo 400 l. and not 40 l. and 
it is not incertain fo2 the grammar tale, ginta notat decem, (ed genta numero 


centum, doth hold h re, Antea. 24 
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Gay againſt Gay. 
Paſc, 165 , Banc, ſup, 


> Trin. 1650, rot. 1350. 
Whether an V ber a ſpecfall verdia fourtd in a roplevin ; The caſe was this, A man 
— aer W ſeſſed of a Copphold Bozough Engliich, deviſed it to H. his grandchild. 
nal. And to dis Metrs, and it he dye vuring the life ol his mother, the remainder 
H See of 44 0 H. his pounger bꝛother, and to his heirs. The queſtion here was whe- 
ther here be an Eſtate tail in H, oz a Fee Ample cxecnto2y. If it be an 
Eſtate tafl, then the deviſe was ſaid not good, becauſe it is of -a Copphold, 
Lim/ration, but il it be a Fecfimple, then it is a good deviſe. ' Roll chief luſtice ſatd, 
that a limitation of an inhetitance aftcr an abſolute Fee ſimple is not a 
6 limitation, foz this would be to make a perpetuity, which the Law 
Petang. will not admit, but ff it be upon acontingent Fee ſimple it is otherwiſe. 


Adj.urnatur. Poſtea. 2-4 7 pt 2 
Heale againſt Greene. 
Paſc, 1651, BY, ſup. 
Hill, 649 rot. 370, 


90 | 
1 N an Ation of Tre ſpaſs. and eſcament, upon a ſpecfalf vetdia ſound, tic 
— caſe pzoved to be this. A man ſei ed o a mano? that dad vivers Te- 
dict in te. Pants that Held ſo2 lives by old rents devilſeth it to his wife, during her lite, 
pete and e- with powrr to let and ſet, and make t ſtates out of them. in as ample ma- 
jeawenr, ner as the Teſtatoz might. it he were living. The gut ſſons wete made 
by Latch. 1. Whether this power given her to fet, and let, &c. doth not 
z alter her Eſtate fo2 life in the Lands 'devifed to her. zy. Whether 
this power given her by the Min, adds any potter to her eſlate 0; lie, to 
make eſtates. and he beld foꝛ the firſt, that tie powet given her dio not al. 
tet her Eſtate And ly. that ſt ads no power unto her Efate, becanſe the 
clauſe in the Mill, is one entire clauſe, and not double and accumula- 
tive , and ſo ſhe can make no greater Cſtates, than her eſtate oi lite will 
bear. And foꝛ the objection that is made. dat tden the words that limit 
the power to her are vold, and ſolc, Me anſwered, that it is not net ellary 
that all the woꝛ ds in a Mill (ould give ſomething; dut ſome woꝛds may 


be explanatozp of other woꝛds, und ſo are theſe woz vs here , and pet the 
- words 


— ——— 
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wo3ds here may add ſomething to her Cate, viz. to enable her to make 
Eſtates without impe achment of waſte. And the woꝛds ſhall not be intend⸗ 

ed of the time of Executton of the Eſtates made by the Feme „ foz then 

they ate idle, Hill. 1 Car, Banc. Reg, Danyel and Vplins caſe, One may tip. 6ab-f 9 thy 
diſpoſe an eſtate by Will fox life, with power to make Eſtates to continue 

alter the death of the party that made them. But here the eſtate is madeonly 0 
out of the intereſt of the weite, whichcannot endure after her life , Paſc. 4% e. bas 
Eliz, Bible and Dringhouſe, and ſo pꝛapes Judgement fo2 the Plaintiff, . 
Hales fo2 theDefendant made theſe queſtions, i , What power was given by 
the Will; zlp. TUhether it were well executed; and he held the feme being 

t xecutrix hath but an Eſtate foz lite; But (ec hath a power to mate eſtates, 

as ſhe hath done. There is no queſtion but ſuch a power may be added. 
The queſtion only fs ik this power be added here in our caſc, and he laid it 
was added by the expzeſs woꝛds of the will fog elſe thoſe woꝛds are frivo: 
lous, and operate nothing. In Danyel and Vplins caſe cited, which was 
entred, 20 Jac. Hill. 720, there is no expzeſs Eſtate given to the party, but 

a meer power only, and it was not by reaſon of the wo2ds added, foz they 
are only conjunctive woꝛds. And luſtice Wh clock held there that the firſf 
woꝛds gave the power; Though luſtice Iones diffcred in opinion, and that 
caſe is the very ſame with ours; The reaſon in our caſe, That the words 
give power to the le me, map appear by the comparing this part of the Mill 
with the other parts of it. In other parts of the Will where things are 
deviſed to his wife, theſe woꝛds here uſed are not added, and that argues 
that the Teſtatoꝛ intended the Feme moe power, than in other things 
deviſed to her, and the wo2ds themſelves being a deviſe of a mano2,p;oves 

by the nature of the thing, that the Teſtatoꝛ intended to give power to the 
Feme, to make Eſtates ont of the manoz, And it cannot de intended, 
that the woꝛds In as ample maner , &c, do only give the feme power to af: 
fign over her term, Vaughan and Longs caſe,24 C. the woꝛds were adjndged 

to be wo2ds to enlarge the power of the Legat, and ſo are they here. And 
the ſubſequent clauſe during the term of her life, veſtrains not the power. 
fo2 theſe wo2ds map be either referred to the Eſtates to be made, oꝛ to the 
time of making them and hereghep are referred to the execution of thepoine 
er, and this is more ſuitable to the intention ofthe party in c:dinarp reaſon. 
and they are adde d to expound the intent, viz. that the remainder limited o- 
ver Wall not hinder the feme, fo2 he hathnot barred her out, and hath impo⸗ 
ſed ti ia truſt in her as Cxecntrir, and as Legatee. And fo2 the 24. point 
here is a good Execution of the pomer, foz it ariſcth partly oat of her inte⸗ 
reſt, and partly out of her Authoʒity, and both may well ſtand together, and 
the Cſtate made out of both is a good Cate , oꝛ if net. the Eſtate mar bc 
intended to ariſe out of the power given her to make ſuch an Eſtate, and 
not out of her intereſt, and the joyning of her daughter ts not materiall, 
though no good eſtate be derived trom her, and ſo he pꝛared Judgement 
fo2 the Defendant, Roll chief Juſtice, It is uſual in the Weſt of England 

to make Cſtates ſoꝛ lives upon the old rent; but it is not here exyꝛeſſed of 
what nature this mano? ts, oz whether it uſed to be let, and here ts no limi⸗ 
tation to let foꝛ lives, But here eſther the latter woꝛds are idle oꝛ elſe the 
Feme hath ſuch a power, that ſhe may deſtroy the remainder, And ith all 
not be intended that he truſted his Crecutrir, with moꝛe than he gave ter 
und the woꝛds of the Will do not expꝛeſs that, and the queſtion is how it , 
ſhall be interpꝛeted. The woꝛds may be fnterpzeted Cumuls ive other. retpretatl- 
wiſe the feme hath power to deſtroy the remainder, which won'd be a tary © 
conſtruction. To which Nicholas alſ:nted. Roll chieifluſlie, The intention of 
the Te ſtatoꝛ ts not cleer to give this power to the Feme; but if it did appear 

to be his meaning, it might be otherwiſe ; and here it is in a Till, And 
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© the Werdicis not well dzawn up, fo2 the Caſe might have been made bet 
ter; foz all the land map be in Demeſne fo; ought appears by the Uervig, 
Adjourned to be argued again, Poſtea, 49-255 ede , 


VVebb againſt Wilmer. 


F | Paſch, 165 1, Banc, ſup, 


Hill, 165 0. rot, 309, 


J 


Arreſt of | V Ve bzoucht an Action of Debt foz rent reſerved by him upon a 

Ludgemne ia leaſe foz pears made to Wilmer , and obtains a Uerdid. The 

Oe oben Defendant moved in Arreſt of Judgement, and alleged foz cauſe that the 

2 Leaſe for Plaintit had abated his wit. The caſe was this, Webb leaſeth certain 

cars, lands to Wilmer fo2 pears, reſerving a rent, with a clauſe of re-cntrp foz 

* - A. 3 not payment , the rent being behind, the Leſſoz bzings an Action of 

Debt foz the tent, and pending the ſute re-enters into the land, and aſter 

the Leſſee te enters. The queſtion here was, whether the w2it once aba- 

Reviver. ted by the Plaintiffs entry , pendiag the wit, were revived by the Defen- 

Avacement. dants re-entry, Roll chief Iuftice held it was not. Twiſden argued, that 

the wzit is not abated , but only abatable by plea, and ſo this matter is 

not to be offered to ſtap the Judgement, 5 H. 7, f. 4f-and he hath pleaded 

nothing in abatement , but to the Action only, and he ſaid that it now being 

after a verdia , it is helped bp the Statute. Hales on the other ſide ſaid, 

that it doth here appear that the Plaintit᷑ hath no cauſe of Acton, fo2 he was 

in poſſeſsfon when he bꝛought the Ejeament. - Roll answered, If one de⸗ 

Deelararion, clare having no cauſe of Aaton, it there be cauſe afterward, it is well e. 

Departure, nough. But here is a departure, and the 1. Cjeament is not revived , foz 
it is purged by the re entry, The rule was nil capiat per billam, niſi. 


The Cuſtodes Libenaris, &c. againſt Hall. 


* 
Paſch, 165 1. Banc, ſup. 


ſo 
— All was endiced fo2 fozeſtalling of Butter, and pleaded , and had 
verle a judg- judgement given againſt him; whereupon he bꝛought his wit of Er⸗ 
mew; upon roz, and took theſe exceptions, 1. That it doth not appear that the Endic· 
ene ment wes at the Quarter @eſsfons, as it ought to be by the Statute of 5 
leg. Ed. 6. foꝛ it is only ſaid to be ad generalem Seſſionem. Roll chief Iuſtice 
anſwered, it it be ad generalem Seſſionem it map be intended the Quarter 
— Seſgfons. aly It was objeced that there ts no Capiatur awarded in the 
gs judgement, as there ought to be, The Court anſwered they would adviſe. 


V Vilis againſt Bond. 
Paſch, 165 1. Banc, ſup, 


Mich. 1650. rot, $5. 


Ond an Aamintſtratoz bzought an Action of Debt in Briſtow againſt 

_ to 2 Willis upon an indebitatus aſſumpſit, and had a judgement: The De- 
nn:  fendane b2ought a unit of Crroz, and took theſe Exceptions. 1. That 
the Plaintif declares fo2 a thiug, the conuſance whercof lyes ont of the ju⸗ 
luriſdiction. riadidion of the Court, fo2-it is ſ02 wages to be paid upon the perfoꝛmance 
of a Aoyage to be made in locis cranſmarinis, Roll chief luſtice ſaid, this 

was 


XUN 


— 
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was a good Exception , foz they cannot enquſre at Briſtow whether the par: 

ty hath perfozmev dis topage 62 not, The 2d, Exeeption was, that the 

Plaint if declares that the Defendant was indebted to him in ſeach a ſum bf 

monep , to render him an accompt, The Court anſwered, this tis not gov, 4ccompr. 

oz in ſuch caſe an Anton of accompt lies, and not an indebitatus aſſumpſit, Debt. 

And for theſe cauſes the lud gement was reverſed, niſi; and pzonounced by ler- 

man luſtice ( at the pzayer of the Plaintifs Counſel ) in Engliſh, being the 

firſt that was p2onounced ſo in this Court, accozding to the late Ad fo; 

pzoceedings in Law to be in Englith, Quod nora, * 


4 — 


Gowvr againſt 


Paſch, 165 1, Banc, ſup, I. 


N Arreft of Judgement upon a Uerdic found foz the Plaintif, fn a reſt of | 
Trover and Converſion bzonght by Baron and Feme, foz goods of the —— la 
Feme dum ipla (ola fuit. The Exception wos, that it is not expzeſſed that rg an 
the goods were de manded by the Feme. Roll chief Juſtice ſaid, the De» Demand. 
mand of the Feme is good to found the Action and it was then alſo ſafd . Trover, 
that a rover and Converſion lies fo2 goods found and converted, although 
they come a'terwards to the hands of the party that loſt them, The Rule 
was judicium, niſi. 


Paſch. 165 i. Panc. ſup. 


Emorandum , The firſt rule of this Court made in Engliſh was between 3 
4 V3 White and Keblewhite, Paſch, 1651. 


— 


Peaſe againſt Shrimpton. 


Paſc. 165 1. Barc, ſup. 
Hill. 24 Car. rot. 191. 


'] Be Court was into ꝛmed by Conncel that the Habeas Corpus and Ball- 
piece were loft, and therefo:e it was pꝛaped that there might be a new 
Habeas Corpus, and that the old Bafl put in may be allowed by the rule ot 
Court, Roll chief Iuſtice anfwered, make a new Habeas Corpus, and a Habeas Core 
new Hail · piet e; but frſt let Tutt the Attoznep that was Clark of the Batis 3. 
attend here to be examined whether the Habeas Corpus 4 Batl-piece be loſtt 
as is ſuggeſted, 


2 


— 


Ritch againſt Sanders. 
Paſch, 165 1. Banc. ſup, 
Hill. 1649, rot, 758. Is 


R tech bzought an Action of Treſpaſs againff Sanders fo2 taking away opeciar de * ary 
his Cozn ſet fozth fo tithes; npon ſſſue joyned a ſpecial Uerdicn was #8 in Tref- 
found , wherenpon the caſe fell out to bs apon the conftruction of the ?2\ for rithes 
woꝛds of a will, which were hop, givs a} my free lands whereſoever nds ©; 

. $ to Will, 


2 
N 
4 


2 


75 (40 «be ot 


(Cor. Gition, 


— — — — — — — — — 


— 


8 sz. 


on — — rem En 
— — 


— 


to! my Brother John Sanders and his heirs, upon condition that he ſuffer 


my wife to enjoy all my Free lands in Holſoꝛd for life, the Teſtatoꝛ having 
only a poꝛtion oftithes of inherftance tn Holford, and no lands. The que- 
fffon here was, whether tis poꝛtion of tithes ſhall be accompted free lands 
within the intent of the will, and ſo the wife be to have them during her life. 
Twiſden held, the titties we te not deviſed by the will to the Feme; fo2 if 
IJ vetiſe my fee-ſimple lands to Iohn a Stile and his hefrs, tithes do not 
paſs by this deviſe , foz tithes are a collateral thing ariſing out of land, and 


2 ( 361 A not part of the land it ſelf , 42 Ed. 3. f. 13710 lac, Moyle and Ewers caſe, 
£2331 Eliz, Perkins and Hyndes caſe, In the will here they paſs not, foz there 


arc no woꝛds fn th? will to deviſe them, no2 can the woꝛds he ſo expound- 
cd, and here are other lands deviſed to ſatisfic the wo2ds of the will. A 
term fo2 pears bath moꝛe telation to land than tithes; and a term coulo 
not have paſſed by the woꝛ ds of the will. Next, the ſecond Clanſe doth not 
paſs the tithes , fo2 there is no ſuch thing as is expꝛeſſed fn it; but if it 
ſhonld paſs to the wife by implication, pet it cannot paſs to lohn Sanders 
the Bꝛother; fo2 there are neither expzeſſe wozvs no2 any implicatton to 
deviſe this po: tion of tithes to him, but the confrarp rather is to be collecey 
from the Will, Wadham Windbam on the other ſive anſwered, that the 
Teftato? calls the tithes fn Holford his free lands. It is true generally, 
that by the deviſe of lands tith:s do not paſs , but in a will by the intent of 
the De viſoꝛ they may paſs, and the woꝛd land includes 4 720 et in 
common intention and legal tonſtruaion, as Lutrels Caſc id Mar. Bro. 
Tit, Elegit. An Elegit may be of a rent, and tithes have a nearer relation 
to land than rent have, 2ly. Here is an apparent intention to deviſe the 
tithes; fo2 he explains his meaning in his ſccond clauſe ot the Will, that 
he intends tithes by the woꝛd lands, 44 Eliz. Com. Banc, Gery acataſt Ges» 
ry, the queſtion there was, what paſſed by the woꝛd rents; whether lands 
paſſed, The woꝛds were , as to all my lands in Dale I deviſe my rents, &c. 
and here the matter comes in by a Pꝛobiſo, which enlarges the matter, 
Trin. 3 Iac. Firz-Williams caſe; One de viſcd all his goods, Jewels, and 
Plate, excepting his lęaſe in C Thi tre it was adjudged that all his other 
Leaſcs paſſed. 4 EC. C. Br. grants 51, Another circumſtance in the Mill 
enſo:ccth this conſtrnaton, viz, the woꝛd whereſoever , which wozd ex. 
p2efſeth the intent of the De giſo: to be ſo, ot cwiſe that woꝛd will be idle, 
and to no pnpoſle. Hob, rlp/Stukely and B ers caſe : It map alſo appear 
out of the body of the Will ; fo2 it appears thercvp that his Daughter was 
pꝛobided fo2 ia his will by his perſonal cſtate . and that the ſatcntion was to 
diſpoſe of his lands to the Heir, and bis Copyhold lands which he had in 
"Ho!ford were ſutrendꝛed at the time of the making of the Min, any ſo the 
deviſe cannet refer to them; and beſides this is called free lands, which 
dil in guiſhcth them from Copphold lands, and ſo he pꝛeyed judgement 
fo: the Plaintiff, Rl chief Juſtice, There is a Condition annexed to the 
De vlſe, that his wile hail enjoy this land, though the woꝛds in the ill are 
not very pi oper to exrzeſs it; but ne muſt conſider them as uſed in a Mill, 
not ina conveyance. Nicholas luſtice ſaid, the Devblſoꝛ himſelf calls them 
free ⸗ holds, and this diſtingulſheth them from Copyhold lands. Adjourned 
till Saturday fol lowinꝑ to be argued again, Ac 298 pt 9 


Dowſe 


XU. 


XUM 


* 


Paſch. 1651. 


Dowſe againſt Maſters. 


Palc, 1651, Banc, ſyp. 


Dou bought an Action of Debt npgn an Indebicatus Aſſumpſit g- Demurrer to 
gainſt Maſters fo2 five pound, in which the Defendant pleaded that * plea inDebe 
he did deliver bflgto the Plaintit to the value of 61, in which the Plaintit 


was indebted to him, which bills the 1 did accept in full ſa- 
ttsfaction ; the Plaintifreplyed proteſtando that ye was not indcbted to the 
Defendant, that he did not recetve bills to the value of 6 |, in ſatisfaction : 


Upon this a Demurrer was jopned, Roll chief luſtice ſald, the Plea of pus. 


the Defendant is fil , foz he doth not ſay that he delivered the Bills in full 
ſatisfaction , but that the Plaintif received them in full ſatisfaction , which 
ts not good. foz the Plat ntiis receiving of the Bills muſt be as they were 
delivered, and not other ways, and that is not etpꝛeſſed: Therefore let the 
Plaintif take his judgement, niſi, &c; 


Roſs againſt Lawrence; 
Paſch. 1651, Banc; ſup. [7 
Oſs bzought an Action of the Caſe againſt Lawrence foz ſpeaking theſe Arreſt or 
X Weich wozds of dim, viz. DedinguesWill Rols in mudon, ate in udgement 
Engliſh, William Roſs bath for ſworn himſelf, upon JCue jopned, and a bet⸗- 2 — 
did don the Plaintif , th: Defendant moved in Arreſt of Judgement that . Weiz 


the-wo2vs are not agionable , as they are rendzed in Engliſh , and ſo the words Eng- 
Action lies not, Roll chief luſtice, It the wozus ſound in Welch that the liſhed. 


Plaintit was perjurcd , yet ff the Plaintif do Engliſh them in Engliſh, 


which doth not amount to perjury, it is ill, and an adion will not lie fo: Cate 


them, Therefore let judgement be ſtayed, 
Peck againſt Ingram. 4 4-4; 8 


Paſch, 165 1. Banc, ſup. 


TNEck bzaught an Adion upon the Caſe upon an Aſſumpſit, and declares, Arreſt of 
I that the Defendaut, in canſideration that we the Plaintif would leave ludgement 


in an aRtion 
upon the caſe 
upon an Al- 
; lumpfic 
| Houſe, et obtulit ſe in maritagium conjungi, and becauſe he had not perfoz-M 
med his pzomiſe Actio accrevit : Upon iſſue joyned, and a verdict found fo 


her Fathers .hanſe, and come to the Houſe of the Defenvant in ſuch a place, 
did aſſume and p2omiſe unto her that he would mary her, and that there- 
upon ſhe did leave her Fathers Houſe, and did come to the Defendants 


the Plaintiff, the Defendant moved in Arreſt of Judgement, and took Ex- 
ceptions , that the Plaintifdid not ſhe w in her Declaration when the lett 
ber Fathers Houſe , and came to the Defendants houſe, no2 that ſhe gave 
him any notice thereof, Wild moved fo2 judgement, notwithanding the 
Exceptions; fo2, be ſaid, though it be not exp2eſly ſaid that ſhe gave the De. 
fendant notice when ſhe came to his Honſe , yet it is ſald, quod obtulit ſe 
in maricagium conjungi, which implies the Defendant had notice; and be. 
ſides here is no need of notice; foz the Aſſumpſit is, that it ſhe will come 
to the Defendants houſe he will marry her, and it is not ſaid that when ſhe 


comes he will marry her, lo that he is bound by his pzguniſe to take . 
I 9 


fir, 


pon Indebi- 
tatus aſlump- 


46 


& 


1 
= ” ; 


— | Paic. 165 1. 


— ke her coming. Roll chief Iuſtice anſwered, if all the Declaration be con- 
ſivered together, here is a good conſideration expꝛeſſed; fo? this is not like 
to the caſe of tender of money, And the woꝛds obculit ſe in maritagium cons 


on. ha ve notice ot her co ning thither. D ves of Counſel with the Defendant 


took this Exception, that the Plaintif in ſetting fo2th her offer of mattage 
doth not ſap cunc et ibidem, ſoe there is neither place noz time ſet fo2th, 
Roll chiet Juſtice anſwered, it is after a Aerdid, and pou move this Ex- 
Advantage. Ception too late, and you have now loft the advantage of taking it. If 
there be a ſufficient notice, ſt is well; if not, it is not good; fo2 there ought 
to be a notice, foz the map come to his houſe tn p2ivate, ſo that he cannot 
take notice of her coming thither. The queſtion only is this, whether no- 


„ tice be ſufficiently and neceCarfly imploped in the woꝛ ds obtulit jc in mari- 
ta gium conjungi, Curia adviſare vult, Poſtea. a3 4 2> 
King againſt Weeden. 
Paſch. 1 65 1. Barc. ſup. 
” 


FT 1 N Arreſt of Judgement upon a Aerdic found fo2 the Plaintif in. an 

ludęement in ® Acton upon the Caſe upon an Aſſumpſic bzought by an Admintſttatoz, 2 

an Action up. Exceptions wc re taken, 1. That the Plaintif did not ſhew his Letters of 

ou the Cale. Adminiſt ration, and 2ly. That there is no good conſideration ſet fo2th to 
ground the Aſfompſic upon: fo? it is that the Defendant did p2omiſe , that 
if the Plaintif would fo2bear to take his courſe foz the monfes , he would 
pay them, which woꝛds are ancertain , and he ſhould have ſaid his courſe 
in Law, and not generally his courſe, Roll chief Iuſtice to the 1 anſwered, 
It is not neceſſary here to ſew the Letters of Adminiſtration, fo2 they are 
bat inducements to the Acio”, and not the ground of it; Andfo2 the ſecond 

Conſideta- excc ption the conſideration is certatnlp enough ſet fo2th , although the La- 

tion. tine be not very pꝛoper. I herefore let the Plaincif have his judgement, niſi, 
&c, 


Savvyer againſt Ruſl:]. 


20 Paſc. 165 1, Banc. ſup, 
— & A wyer bꝛouęht an Action upon the caſe againſt Ruſſe! , fo; taking a wap 
ludg-m-nt in tertain Cattel , and obtained a Uervic againſt the Defendant ; The 
an ct. on up Defendant moved in Arreſt of Judgement, and took exception to the 
on ihe Cale. Plaintits Declaration fo2 the intettainty thereof. The Plainttt declared 
of a Trovcr and Converſion , de ducentis Averiis, viz. bobus, juvencis, An- 
glice Steers, Iuvercis, Anglice Runts, & luvencis, Anglice Heifers , which ts 
uncertain , and ſo judgement cannot be giben, foz it is uncertain foz what 
number of each of the Steers, Runts, and Heiters judgement Could be gi. 
Averment, ven. Roll chief luſtice enclined that it is certain enough, and that the 
number map be averred, and the Cattel are all of one kind; yer, The 
Ccurt would adviſe , afterward it was ruled, Iudicium, niſi, 


Shedluck 


PE jo. 


: Shedleck and La. Pere: 


Paſc, 165 r. Banc, ſup. 
Hill, 16 50. rot. 211, zf 


Na Writ of Erro2 b2ought to reverſe a Judgement given in an inferioz _ oy 
| ant ; The Erroz alstaned was, that the Judgement is quod recupe -e in b 
rare debeat, whereas it ought to be recuperare debet. Koll chief Juſtice i el Im 
anſwered, That it it be fo, there is no Judgement afben, and fo no Writ © wie, 

of Erro: lies, therefore let the writ be abated, Foz the Writ of Erroz —— 
ſuppoſeth a Judgement, foz the wo2ds of it are ſi jodicium redditum fir, 1.7... 
and in z. Iacobi in the Exchequer Chamber the very caſe was adjudges 

ſo. 


Collins againſt S.llye. 


paſc. 1651 Barc, ſup, 
Hill. 1650. rot, 203. 22 


T He Caſe was this; Leſſee fo2 years by indenture covenants with the Demun er 

| Leſſoz, that he well not alsign over the land let, noꝛ any part thereof, ”'*"*" 
without the conſent of the Leffoz, Mhe Lelfoz during the term enters into ;Q, years, 

| part of the land let, the Leſſee aſsigns over the remainder of his term in the ( 25 

reſt of the land, without the conſent of the Lefoz, and the Lefs2 therenpon 
brings an Acton of Covenant againſt the Leſſee ; the qucſtion was whe: 
ther it did lye in regard that the Leſſoꝛ had entred into part of the land, Roll Covcnan,, 
chief Iuſtice held that the Covenant was collateral, and therefoze i is 
bꝛoken by the aſslgnment, notwithſtanding the Leſſo;s entry into part of 
the land, And the rule was judicium niſi, | 


Cuſlodes againſt Monger. 


Paſc. 1651, 23 
Oager was endiced fo2 fo: geing a p2eſentntent to a Jury in a Court :1coptiors 
held befoze Commiſsioncrs of ſew rs, againſt Monger fo2 caffing of to che fg 
19 loads of ſofl into the Thames. Exceptions were taken that it voth not 2 2c» 
appear by the endiament, by what autho:ity the Court was held, where tge 
pzeſentment was found, 2ly, It is not averred that the pꝛeſentment dio 
= pꝛeſent the caſting in the ſofl to be any annoyance, z3ly, There doth not 
appear to be any pꝛoceſs in the caſe againſt the party upon the pꝛefentment. 
To the firſt it was anſwered by councell on the other five, that it is not ne⸗ 
ceſary to ſhew by what autho2ity the Court was held, fo: their Authozity 
is by Act of Parliament, and it is a publique Aa to be taken notice of,Roll 
the chief Iuſtice anſwered, Chat it is a pztvate Ad made foz the Cfry of 2 ca (4- 
London, and concerned the Lo2d Patoz, though part of ft be publique, fo2 
part of an Ac may be publique, and another part of it p2ivate, and of that 
part \rhich is pꝛivate we are not bound to take notice , and it was here ſat 
that in criminal cauſes, Grro2s in pzoceedings are not helped by a vereid. N ce. 
Roll took an exception that the endiament was only contra pacem publican? 1% 
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whereas at that time when it was p2eferred, it ought to have been contra 


pacem nuper domini Regis & contra pacem publicam nunc. Ad journed. 
23 Car in the Kings Bench. 
paſc. 1650, rot. 414, 


— —— 


Burnet —2 in a Replevin. 


1 He Plaintiff complains fo2 the taking of his Cattell, to wit a Hozſe, 
Coit, and thꝛee Mares, the 13 of lauvary, 21 Car, at Chingford in the 
County of Eſſex in acloſe there called Pipers down, 


IJ He Defendant avows the taking of the Cattel in loco quo, &c. as Bat- 
liff unto Thomas Boothbye, as damage feaſant in the Cloſe afozeſatd , 
being the ſoil and the freehold of the ſaid Thomas Boothby. 


Vpon the pleading, the caſe appeared to be as followeth, 


4 — Henry the 8. being ſeiſed in Fee in the right ol his Crown in the 
manet of Chingford Comitis in the County of | ſex, of which manour 
a certain tenement called Lormiers alias Heriots with the appurtenances, 
whereof the ſaid Cloſe called Pipers Down was parcell , which tcne- 
ment and Cloſe were parcell of the ſaid manour , and was then, and had 
been time ont of mind demiſed, and demiſeable in Fee by Copy of Court 
roll, of the ſaid manour,did build a new meſſuage upon the ſaid Tenement, 
and div afterwards by his Letters patents, under the gr2at ſeal grant the 
office of Keeper , and keeping of the ſatd meſſuage, to lohn Gate, to term 
of his lie, with a the Lands, Tenements, &c. thereto belonging 02 adja- 
cent, and did alſo by the ſame Letters patents give and grant unto the 
ſaid lohn Gate àmongęſt other things, the Lands belonging to the ſaid new 
built meſſnage, whereof the ſaid Cloſe called Pipers down was part, fo 


Term of his life, fo2 the c xerciling of the ſaid office,with an averment in the 


plea, that befo2e that time there was no ſach office of the keeping of the ſaid 
bouſe, and that the King did not know, noꝛ was at the time of the grant en; 
foʒ med, that the ſaid Tenement and Lands whereof the ſatd Cloſe was par « 
cell were Copyhold of the laid manour. After the grant made to lohn Gate, 
as afoꝛeſaid. H. the 8.dyed ſeiſed of the ſaid manour x of the reverſion of the 
ſaſd Peſſnage and Cloſe after the death of Iohn Gate, and thereby Ed. the 
6. became ſei ed of them in like manner, and ſrom Ed. the 6, they came to 
Queen Mary, Then lohn Gate dyes, and after his death, Quten Mary en- 
ters upon the ſatd manour and eſſuage whereof the ſatd Cloſe was a par- 
cell, and altetwards by her Letters Patents under her bꝛoad Seal, doth 
grant the Panour and Peſſuage and Pꝛemiſes unto Suſan Tong, and her 
heirs foz ever. From Suſan Tong by mean convepance, the ſaid Panour 
Peſſuage and Pzemiſes, came to Humphry White and his hefrs, and after- 
terwards Humphrey White being ſeized thereof in Fee, did by his indenture 
of leaſe demiſe the laid Manour Meſſuage and P2emfſes to Leigh fo2 60. 
pears, to begin from Mich. be ſoꝛe the making of the indenture, afterward 
Humphrey White grants away the te be rſion of the ſaid ꝙanour eſſuage z 
Piꝛemiſes to Sir John Branch, afterwards Sir lohn Branch grants this 
reverſion to Vdall, Vdall grants it to Bathurſt, and Bathurſt grants it to 
Thomas Boothby the Anceftoz of Thomas Boothby, whoſe Bally doth here 
. mako 
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make the avow2y. Afterwards Robert Leigh who had the leaſt of the 
E ſaid Panour and Pꝛemiſes as afo2eſatd. fo 60 pears, deviſeth the reſidue 
of this leaſe then unexpired, by his laſt Mill and Teſtament unto Robert 
Leigh his Son, and dyes, Robert Lee the ſon being poſſeſſed of the reſidue, oz 
remainder of this Term foz 60. vt ats, by tirtue of the ſaid Mill did at his 
court, held fo2 the ſaid Manout of Chingford, grant tte ſaid Meſſmage with 
the appuwenances, and Lands therennto belonging, whereof the ſaid Cloſe 
was parcell, unta Edmund I ee his bother, to told of the ſame ꝙanour in 
Fee, at the will of the Loꝛd by Copy of Court Roll of that Parour , Ed- 
mund Lee was ttereupon admitted accozdingly. Afterwards the aid lcaſe 
fo2 60, gears made by Humphrey White unto Robert Leigh, the Father, 
expires £ Afterwards Thomas Boothby, who had the reterſton of the ſaid 
Manour and Memiſes as aboveſaid, entred as in his reverſion upon the 
laid Panour and P2emiſes, and dyed ſeiſed thereof, leaving iNue Thomas 
Boothby his Son, Thomas Boothby the Son enters into the ſato Panour _ 
and Pꝛemiſes, andclatms the ſaſd Peſſuage with the apurtenances with "up 
the lands thereunto belonging, whereof the Cloſe called Pipers down was 
parcell, (and was granted by Robert Leigh unto Edmund Leigh by Copp 
of Court Roll as afo2efatd, zas parcell of the demaines of the ſafty Manour 
of Chingford , and doth deny it to be Copphold, and to the intent to try 
the title thereof, did by the Avowant his Bailiff diſtrein the Cattel in the 
ſald Cloſe, as damage feaſant in his ſoil and Freehold. 

This Caſe was argued firſt by Arthur Harris of Lincolnes Inr, who ar- 
gued foz the Plaintiff, viz, he that bzought the replerin, and in his argu- 
ment, he made the general queſtton in the Caſe to be whether the cloſe 
called Pipers Down in which the diſtreſs was taken, were at the time of the 
diſtreſs taken de miſeable by Copp of Conrt Roll, o whether the Cuſtom 
was not deſtroped, and he held it was demiſeable, and that the cuſtom was 
not deſttoped, and hereupon he made four queſtions. x, Whether 
the grant of the new houſe to Sr. John Gate per nomen officii of keeper 
thereof were a good grant, zly. Whether the King not being enfo:med 
at the time of the grant, that the houſe was Copyhold tenure, he was not 
deceived fn bis grant. 31lys%* TWhether by this grant the Cuſtom was not 
deſtroyed. 4ly. Whether the Kings Patentee hath not the ſame p2ivilege 
to grant this honie , & c. again by Copp of Court Roll after the death of 
Sr, lohn oe And as to the 1- of theſe 4. queſtions , he 
cited 8 K. 4, by Chock, and 21 E. 4. 79. und Mich 5 Car. Banc. Reg. Mon- 
ſons caſe, and paſc. 14 Car, Banc, Keg. Meſſand and Butterfields Caſe, and 
5 B. 4. f. Shand Dyer avages Caſe, To the 2d. queſtion he held, that 
the King was not here enfo2med of his right and conſequently he was de- 
ceived. and thersfo2e ought not to be pꝛe judiced by his grant, which he 
ſhonid be it he had not liberty to demiſe this houſe again by Copy of Court 
Roll, aftcr the death of Sr. lobn Gate, and he ſaid that there are two rights 

8 fn thc King, 1. At the Common Law, and aly. a cuſtomary right, and of 
this Cnſtomary right, 02 his jus concedendi he was not enfo2med, and he 
tited theſc books,; H. 7. 10. rep.49, 8 H.625 Br. Ayd 45 4. H6.1:2R- 3. 
Hunſons Caſe, and he ſafd that the book of 5 H. 7. f. 1. which is objected is 
not to purpoſe, fo2 the pꝛoteſtation is not well taken, 19 H. 6. a pꝛoteſtati⸗ 
on is to ſupply a matter, which is not ſo here, 41 E. 3, Fitzb. proteſt. 9. 22 
H. 6. 37 Br. proteſtation 6. Plowd. Coment, Gre brooks and Foxes Cale azCb 
and 206 Eliz. Burrell and Holcrofts Caſe, aly. The King fs not — mo ty . ꝗ 66 
here in his grant in matter in Law, as he ought to be, and therefo2c his 
grant wall not turn to his pꝛejudice, 1 rep. 5 218 H. 8. rA poles 104 
Paſc. 2 Eliz. Sr, | homas Mores Caſe, 1. rep. 3. 16, Jac, Needlers cale; 
whereas it is ſatd that the woꝛds ex certa ſcientia in the patent do deciare 
that the King was enfozmed, J anſwer,thatthoſe wozds do intend no moꝛe 
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but that the King was enfozwed of matters of fact, and not of matters in 
Law, and the Kings grant ſhall only be taken ſecundum intentionem; and 
whereas it map beobjeced that by the granting of theCſtate fo2 lite nnto@r. 
Iohn Gate, the cuſtom is deſtroped, J anſwer, that this being in the Caſe of 
the King, it is an extraozdinary Caſe, and not to be meaſured by ozdinarp 
rules of Law. And 2ly, Anticnt grants are to be conſtrued as the Law 
was at that time when they were made, 9. rep, 2g76- rep. 48. 0H. 7.76» 
14 E. 3. Fitzb, Scire facias und the King is not boun gene | cus 
ſtom as Common perſons are, 35 H. 6, 29*bp priſot, 27 EC. ing 
ſhall not pay a herfot upon the purchaſe of herſatable Lands, and we ſhall 
find that many maximes of Law upon ſetious ſcanning of them, are not ſo 
certain to be relyed on, as they are commonly held to be, 5., rep? Knights 
Caſe, Pac. 3 Eliz. B. R. Conisby and Risby, Dyer 10 2 the paten⸗ 
tec of the King ſhall have the ſame p2ivilege, that the King ſhould have had 
tt he had not granted the Letters patents, 27 Eliz. Stubs and Rigfords caſe. 
At another day Arthur Harris ſpake again to the point, that the King had 
no legall intent to deftrop the Copyhold Eſtate by his patent, and there- 
fo2e it ſhould not be deſtroped, and cited Grotius de jure belli et pacis, 343. 

t no ſuch intent can appear in the woꝛds of the patent, and cited 7. 
rep, Inglefields Caſe, and 17 E. 3. f. 19. and Cooks Inſticutes 373. and 1. 
rep, 40 an Plow. 333; and as to the laſt point he argued, that the Paten⸗ 
ter of the King, ſhall bs in the ſame condition, as to the reviving of the Co: 
pphold Eſtate, as the King ſhould have been ff he had not made the grant, 
becauſe that the King hath the Fee, and he may grant it as he pleaſeth, 
Dyer 16 Elir. 337% 1, rep, 31, 10 Elz. Dyer 266724 fd. 3. Fitz. Tit. gfard 
27, and no pztozitp can be pleaded againſt the King, noz againſt his Pa- 
tentee, Hill. 30 Elia. Stubs and Righiwayes Caſe, an Action of Accompt a- 
gainſt Executoꝛs doth lyc only fo2 the Ring. It is true that pzerogatives 
inſeparable, and annexed to the perſon of the King, cannot be granted away 
by the King, but pzerogatives ſeparable may be granted away 12 H. 4. 
Ficzh, gflard 81. The Gzantee of the G:antee of the King ſhall have te 
pzerogative of the King, by reaſon of the thing granted by the King, Brook 
prærog. 17. £1 H. 7, 27 Br. entre congeable 4& The King may diftrein fo: 
a rent ſeck ; bat not his Gzantee, becauſe ft is a pzerogative executo2y , 
and not executed, foz in ſuch caſe it is otherwapes; and as to the objection 
to the cauſe of the demurrer ſet fo2th, that the Conceſſit is nog, anſwered , 
becauſe it only ſayes mentionat, efſe conceſſum, J hold it well enough; but 
it it Would not be, pet it is helped, fo2 both partyes do agree in the ſetting 
fo:thofthe Letters Patents, 34 Eliz,B.R,in Hart gd. Smiths cafe, and the 
grant is confeſſed in our rejoynder , and thongh the demurrer ſhonld not be 
good, pet the Avowant cannot have Judgement, foz he hath not entitled 
bimfelf to the gaton as appears by bis grant, foz his grant ts void, and can- 
not take effec ſrep. 46. 8. rep. 201, 39 Eliz. in the Chequer Chamber, 
TWhere 2.Panours are granted by the name of one of them, the grant fsnot 
good. And in our caſe Thomas Bootrhby had notbing in the land at the time 
of making of tte deed of Covenant to ſtand ſeiſed to uſes. as it appears by 
the Avowants own pleading, and the poſtea cannot belp it, Dyer 111.4 
Clarks Caſe, Hill. 15 lac, entred Trin. 15 lac, rot, 29. Deſmons caſe, 20 H. 
615, Hales on the other ſive argued fo2 the Avowant , and p2ayes a re- 
turn of the Cattel viſtrepned; firff, he put the Caſe at large. And be ſaid 
that the Plaintiff hath not well ſet fo2th the Kings grant fn bis bar, and 
flo it is all one, as it he had not ſet it fo2th at all, Plowd. j 63.and he hath dil. 

puted that which we have not alleged, and the ſar rejoynder is but ar« 


'  Humentaſve,and not poſitive, and nothing appears to tbe Coutt, and he hath 


quite miſtaken bis courſe and way, But admitting the caſe, and the points 5 
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be as they are made,viz.r1, Whether the new Office be well granted becauſe 
the wozd Conſtituimus is omitted. 2. Wh: ther the grant foz lite be god. z. 
Whether the grant of the Copyhold fo2 life be a ſuſpenſton of the Copyhold 
eſtate, 02 an extinguiſhment of it, which is the great queftfon in the Caſe, 

Foz the 1 point A hold that here is a covd grant of this new Office, and 
that the wo2d Conſticuimus is not neceſſary, becauſe that there ate ſpectal 
| tees aiſo newly granted, ly. This is not an Office in groſs, conſiſi ing and 


Te 


reſting upon tt ſelf; but ft is a relative Difice 02 an tmployment intident to 
tte intereſt dt the houſe granted , and therefo2e the wo2o Conſtituimus ts 
not here neceſſary, Dyer 200 . C gly. It it be not a foꝛmal Office, pet here 
is a good wrant of an employment, to which a recomprnce may be adde, 
although an Alsize cannot be onght ſoz it. 30 Aff Trin. 6 lac, Abercro- ba 
mies Caſe : And here the pꝛoteſtatton that the King was not infozmTd that 34 35 # £48 ' 

this was Copyhold land is unneccCarfly alleged, and thcrefo2e it is not of 

it ould be anſwered; and if it be not well ſet foꝛth it fs not ma. 

terial. Foz the 2 queſtfon whether the King was deceived in bis grant, he 

ſafd that the King needed not to take notice of any fo:mer eſtates, and that 

the @tatate exp2efſeth, that it is not neceCary to tetite them, 7H. $, 28a 

To the; point x the chief queſtion, whether the Copyhold eſtate be luſpen⸗ 

ded oz extinguiſhed , he held it was extinguiſhed, and cited Knights caſe , 

Alton woods caſp, and ſaid, that the rules of the Civil Law ought not to 

be applyed to the Common Law, nc? to be cited to perpler the pzoceedings 

thereof, and were this in the caſe of a Common perſori , withoat doubt the 

Copyhold e ſtate would be deſtroped, 20 Elz. by Popham and Fenn, and the 

King here bath the Fee-fimple, and there is no difference between the caſe 

ol the ing, and ol a Common perſon in this regard ; a thing which will not 

paſs by the King u ithout notice, will not paſs with notfce, and here is no 

p2ejudice to the King in not taking notice whether by the Patent the Cu⸗ 

ſtom to grant Copphold eſtates be deffroped 02 not; and here is a neteſſary 

conſequence in Law, that the cuſtom is deffroped, becauſe the King that 

had the fce in the Manoz hath ſuſpended the Copyhold by his grant. Au 

the Arguments uſed on the other five are to deſtroy the Kings grant, and 

the caſes put do all differ from our caſe , and do ſtand upon their own bot - 

toms : No? ſhall the King be intended to be miſ.connuſant of his particular 

grant, ſuch as this is, although he may be in a general grant , lib. A, 2. 

pl. 19. Paſch. 12 Car. C. B. Glover ano Edgars caſe, and it would be a great 

miſchief if the Copphold eſtate ſhould be terived. As to the laft point, 

whether the Patgntee ſhall be in the ſame condition as the King was, he 

4 +ſaidthatit is not Material whether he be 02no, as to the Caſe in gueſtton, 

and reſted upon the 3 queſtion. Af the King hath free. warren in land, and 

grants the land, and menttons not the warren , yet the warren paſſeth by 

the grant: And hers out Avow2y ſtands pro confeſſo, becauſe the Plain⸗ 

tif hath made no title. A grant of a Panoz pec nomen maneriorum is a 

4 good grant of the 02, and here is a good grant, and it nat, vet ft is help- 

ed by the Statute 508 Phil. & Mar, C. 1. 1 H. 7. f. 287 and the Poſtea 

here refers not to the grant of the Copp, and here is no ouſter alleged , 

and if there be. there is do viſſeſſin, but it paſſeth an eſtate fo2 will bet we en 

the parties. Roll chiet luſtice , Jt would be dangerous to make the Pa- 

tent vold, becauſe the King took no notice of the Copphold eſtate, and 

this point is not fit to be argued: A thing not materially alleged in pleading 

is not neceſſarily to be anſwered, and it is not neteſſaty to create ſuch an 

Defice as this is, fo2 it is but an emplopment. The great quefffon is, 

whether after the death of r. lohn Gate, the Copphold eftate can be revi- 

ved 02 not in the caſe of the nos. At may be dangerous whether it be one 

way, oz the other, As to the pleading — will not make tt ill, it it map be 
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good. Aręue the great point againgfor it is a d Hcuſt point nd of great conſe 


quence. lerman luſtice to the ſame effec , and cnclined, that the King had 
no intent to deſtroy the Copphold, and he held that the Office was well 
granted, becauſe it was but an implopment. Nicholas Juſtice fnclined , 
that the Topphold was deſtroyed. At another day Wadham Wind bam ar- 
gued fo2 the Plaintif ; and firſt he put the caſe at large, and then ſatd, that 
1. It appears by the replicatiou that the Avowant hath no title. a. e confe(- 
ſeth that the Plaintifhath a Title, Queen Mary ſeiſed of the Panoz of 
Chingford Comitis , whereof Pipers Down is parcel, grants it per nomen 
duorum illorum maneriorum, and it is not averred that ſhe had two Pano2s. 
Firſt, it is conſiderable, whether the Patent be good by yy mmon Law, 
zlp, Whether, it not, pet & be made good by the Statut 8. andhe 
held, 1. That it is not good at the Common Law, becafffe it is incertain, 
and wants ſufficient wozds, and here is an apparent falſity, foz he hath 
two Pano:s, and he grants but one; and it the King have two Manozs, 
and grant them per nomen Manerii, this is not a good grant; As tithes be⸗ 
longing to a Reco2y cannot pals by the name of a poztfon of tithes, neither 
do all the Statutes of Confirmation of Patents, confirm leſs oz greater 
values granted, than are compꝛiſed in the Letters Patents, 41 Eliz. Pa- 
ſons caſe in the Exchequer. A p2eſentation to a Recozy where tt ought to 
be ad — — is not a good pꝛeſentattion, rep. Dodingtons 
Caſe yer 3317 An ill grant is not helped by the Statute, becauſe it ts 


not named. alp. A falſe ſuggeſtion is not helped by the Statute of 34 H. 8. 


3 Car. Sir Hatton Farmers caſe, and in our caſe here is a miſtake of a thing, 
and not of the name , fo it is a Panoz foz Pano2s, and ſo there is no true 
meaning, and therefo2e it cannot be helped by the Statute, Paſch, 1 lac, 
rot. 216, C. B. 2 The Queen was ſciſed of two 
Manc zs, viz. of Ruſhwortb, and of Dale, and granted the Panoz of Ruſh- 
worth, habendum the Panoz of Ruſhworth, with the Panoz of Dale, and 
it was held an ill grant at the Common Law, and not helped by the Sta- 
tate, But it is objected that this Panoz may be known by the name of tuo 
Manoꝛs, and ſo in our caſe , although the King was ſciſedof one Mano? , 
and granted this Mano habendum per nomen duorum Maneriorum , this fs 
good, Mich. 22 H. 6. pl. 16. f. 13 To this the anſwer is, that it cannot 
be ple ade d per nomen without an averment that there are two Mano2s, 2 
Ed. 4. f 2Y*thelaſt caſe; There is a difference between a feofment and a 
relcaſe , a feofment map be pleaded per nomen without an aberment; but 
a relcaſe cannot be (9 picaded, foz in a feof 15 e ane to paſs 
the land, 22 H. 6, Hill. f. 39 pl. 9. 13. and! ü 
where there ts certainty there needs no averment ; but it is not fo in our 
Caſe 1H, 7. f. g hund it is a fozetn intendment to ſuppoſe that one Pano: 
of Chingford Comitis ſhall be known by the name of the two Pano2s of 
Chingford Comitis, and we need not plead by a non conceſſit, becauſe the 
Avou ant hath made no title, and ſo he can have no rcturn , 1 H. 7, f. 28. 
6H 7. f. 6. and here is no certainty added to makg.ſt ckrtain by the woꝛds 
lorum quod nuper perquiſivimus de, &c. To the ſecond point, The A- 
vowant hath confeſſed the Plaintifs titte, o he hath confeſſed, that R. H. the 
8th, hath made it a Copybold, aud if the Copy be good, our titic is good. 
As to the queſtion, whether when a Copphold comes to the Bing, and he 
leaſeth it, this doth not ſo veftrop the Copyhold, that when the leaſe is out 
it may not be Copphold again. J hold, that if a Common perſon leaſe a 
Copyhold , the Copphold is de ſtroped; but it is not ſo where the King lea- 
ſeth it, as it is in out caſe, which ought not to be meaſured by the Com. 
mon rule of Lam, foz the Law of th Zrown over-rules the Common 
Law, and the Law of Cuſtom, 22 B.. te Ang ts not bound by Cuſtom 
as. 
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deſtroy the Cuſtom which runs with ſuch lands pro tempore only, and the 


Kincs grant ſhall not enure to a ſecondary operation, as Kaights caſe is 1 (. ob 


and here is no p2cjudice to any perſon that the Copphold eſtate ſhould be 
revived , here the conſequence may be ſevered, and it is not neceſſary; and 
thercfo2e the leaſe of the Copyhold, not naming it Copphold, is good. As 
to the Objection made, that tt is no benefit to the King to make it Copp- 
hold again; the anſwer is, That it is a pzejudice to take awap a mans pꝛi⸗ 
vilege and liberty, tf there were no other {nconventence ; but here is mo2e, 
fo: there may be pꝛejudice by loſing the Common, 4c, And the rule, that 
a Cuſtom is an entire thing and cannot be appoztioned, ſhall not bind the 
King, although it do bind common perſons, and the Statute makes not 
the grant god as to the reverſion, The Copyhold is demiled, and pet ſhall 
be demiſable hereafter, and ſo it map be pleaded, ſoz pleading follows the 
Law: A Cuſtom interrupted in the right is gone fo2 ever; but if it be in⸗ 
terrupted but in part, it is not ſo,as it is in the caſe cited, wh:re the King 
bath Gavclkind lands, Com, Plowd. 114. and ſo pzays jndgement foz the 
Plaintiff, Adjourned, Latch at another dap argued foz tie Avowant , and 
ſaid, that the Plaintif in bis rejoynder hath made no title unto Suſan Long, 
from whom he claims. It is objeded, that by the grant of the Panoz of 
Ching(ord Comitis per nomen duorum illorum maneriorum, &c. that Tong 
cannot be intituled. It is anſwered that the other ſide hath confeCed , that 
Tong hath a title, ſoꝛ thep dertve from her alſo, and the contrary doth not 
appear to the Court, and it being agreed, the Court will not make a doubt 
of it. Ye made 3 Queſtions, 1. Whether the Pano? of Chingford Comis 
tis paſſeth per nomen duorum illorum maneriorum de, &c, zly. Whether if 
the grant be ill it be aided by Statute, zlp. Whether it be helped by the 
Arerment. Fo2 the 1. he held, that here is a good grant, without any a⸗ 
ver ment 02 atd of the Statute; fo2 if the King grants two Panozs one ſhall 
paſs, and e converſo,ft ſhall not be ſo in the Caſe of the King , but it is god 
in the caſe ofa Common perſon u ith an Averment. The grant of the Pa. 
no2 of Saperton cum Rippen is an lil grant fo2 the incertainty of it ; but here 
is no ſuch incertainty, here is no non noſner of the thing,foz the wo2d nomina 
requires not a p2oper name; but it is all one, as it it had been erp2eſſed by 
wo2ds comp2chending it, and the wozd Pano2s doth compꝛehend ft, Ik 
the King grant his two Acres of Landiying in a Common field, although 
but one Acre is to be found, pct the grant is good, and it is not like to the 
grant of a Panoz with the Adrowſon, where the King hath but a mopety 
of the Advowſon 02 a mopety of the Mano? , foz the Popety is not acual 
in the whole, but one fs actually in two, and ſo it is well named here, 2ly. 
Whether it be good, without an averment that the land was in the Loꝛd 
Darcy, and he held it was. If the woꝛds were general in the grant, all of 
NA) þ to be true, otherwiſe nothing will paſſe by the grant, as Doding- 
eons Laſt. is; but here is a pꝛopet name to exp2eſs it, and therefo:e the grant 
ts not deſtroyed „although the latter deſcriptfon do not agree to it, 1o. Rep, 
Harpers Caſe. 2 J. 4. 2. It᷑ the Ring grant all the lands in the Patent anner- 
ed, bearing date 10 of lune, though the Patent bear date the 10 of Iuly, yet is 
the grant good; fo2 veritas nominis tollit errorem demonſtrationis ; and if 
the grant ſhpuld not be good at the Common Law, pet it is ayded by the 
Statute of T& A Phil. & Mar. and hcre is a full and a ffroug averment in 
the pleading, fo2 it is Manerium prædictum, and not Manerium generally, 
and here is not only a poſsibility, but alſo a facility foz it to paſs, and it 
may be called Mano?2, 02 Panos : and in a feofment a thing may paſs per 
nomen, becaute that the libe ry paſſeth it, where one plcads per nomen he 


is to make the Plea agree with the Reco2d oz ſpecialty, otherwiſe per no» 
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men ſhall not be pleaded, and Newtons opinton againſt this is but a ſingle 
opinion, 33 H. 8. Br. Averment 42, The woꝛd prædict. makes an averment 
in the name ol the Feoffoz , g4 H. 4+ 30Y22, H. 6. 40. Barton and Eſcort, 

g here is alſo a full averment dt the thing granted, this is in grants, 
4.2473 TH. 6. f. 22, 26 Afſ. 2.24 Aff. 6. ſo in Letters Patents, Dyer £ 1 
Serjeants caſe, and it this be authoꝛity it is in the very point, Dyer 207. b 
9 prædicꝭ. per nomina is a good averment , Paſch, 7. Iac. Rot. 430, B. reg, 
Roy * (9 679 1" 1Fronchouſe and Reeds tale, where there was not ſo much as a per nomina , 
a but only decimas prædict and pet adjudged to be a good intitling, by the 
wo2d p:zdit, becauſe it was held a good averment , although it was not q 
- led on by a per nomina , and there admitted to be clear if it had been with a 
per nomina, as the Caſe here ts, 4 ſo 1 ong ts well intitled. 21y, The Plain. 
tiſs title is well avotved, and we have well deſtroyed his Copp; without 
doubt if a Common perſon had granted the Copphold fo: lite, the Copy- 
hold had been there by extinguiſhed , and our caſe is not a p2erogative cate, 
fo the King is bound by the Cuſtom of the Panoz , and the Guftom is 
here veſtroped, and the pꝛerogative cannot create the Cuſfom anew, and 
it is againſt the Kings Pꝛerogative to have things d2awn out of the 
Bing, without matter of Reco2d; and it is pzejudſce to the King to 
hove the Cuſtom revived , fo2 the lands are now made free, and 
ſhall nevcr return again to the Uaſſalage, The Kings Pꝛerogative 
exalts him above a Common perſon, but this cuſtom makes him equal 
to a common perſon, alp. The Cuſtom here cannot be ſuppozted; but here 
is an abſolnte extinguifhmcnt of the Copphold, ſo that it cannot be regran- 
ted, The law will confirm things necearp to the grant of the King in 
<= ſome caſes where it is p2ejudicial to the King, 16 H. 7. f. 8. Nicholas caſe 
Plowd, 489. The king ſeiled of a donative makes it p:eſentative , if he do 
but once pzeſent unto it, ſo it he turn an Annuity into a rent charge by ta⸗ 
king a diſtreſs: And the nature of this Cuſtom here oucht not to be cxamt- 
ned with other Cuſtoms, fo? it is moze ſtria than in other caſes, fo2 it it be 
once deſtroyed, it ts always dt ſtroyed, and cannot le ſuſpended, and it is 
not fo: the Kings dil · advantage to have the Copphold deſtroped; but it is 
ſoꝛ his advantage and conveniency, and ſo he pzays judgement fo the 
Arowant. Roll chief Juſtice , All will come and reſt upon the laſt point, 
fo? all the other things are admitted: The grant is good by the per nomen 
and it is only nominal, and doth not imply that there are two Panoꝛs, 
and it may ſtand well enough u ith reaſon that it map be known per nomen: 
But the laſt point is c on ſiderable; he enclined to Latch. Nicholas luſtice to 
the ſame cffc a , and that the predict is a good averment, The lait point 
is conſiderable, but prima farie, here the cuſtom is not deſtroyed, Ack Iuſtice 
to the ſame effect, and that it appears that the King intended to grant bat 
one Pano2, Rol, We will take time till the next term to ſpeak to the 
laſt point, which is only doubtfull, and to deliver our opintons. Ierman 
Juſtic: the pleading of the party per nomen helps not the Patent, tf it be not 
good in it ſelf, The next Term Roll chief Juſtice fo himſelt and the reft 
of the Judges, who he ſald concurr'd in opinton with him, delfvercd the op» 
nion of the Court to this effect, 1. That they were agreed that the grant | 


- — — 


of the Olfice of the Cuſtody of the houſe is a good leaſe fo2 life , notwith- 
ſtanding it was Copyhold, and it is not neceſſarp to recite in the grant that 
it is Copphold. 2. That after the c ſtate fo2 life is determined, the Bing 
map grant the houſe and land again by Copy of Court Roll, becauſe the 
Kings grants ſhall be taken favourably, and not extended to two intents , 
where there is no neceſsity fo2 it, as there is not here, and we are not 
here to intend a collateral intent, and ſo the Copyhold is not deſtroyed; foꝛ 
the Law takes care to pꝛeſerte the inheritance of the King oz his @ucceſ- 

lo2s, 
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toꝛs, and it may be a benefit to the King to hate it continue Copphold, viz. 
to have Common, 4c, and his electfon is alſo deſtroyed, if he may not have 
it Copphold. So ludgement was given for the Plaintif, niſi, 


Pavoſey and Lowdall. ; 
Paſc, 165 1, Banc, ſop, Heure 9 249 x4 <6 


Paſc, 1650, rot, 275. 
| 27 
I N this Caſe fo2merly argued, Roll chief Juſtice, and Nicholas and Ak, * 
juſtices agreed , that the deviſe of the Copyhold here is a deviſe to the red vy01 
Heirs ofthe Father, and ſo a Fee-\fmple, and that the party comes not a ſpecial Ver- 
in as a purchaſer , and fo2 this cauſe the judgement was reverſed , niſi, As ct touching 
to the other point, whether the ſurrender of a Copyhold by a Tenant fo: De ot 


life be god in this caſe, the Court delivcred no opinion , Antea,a49 g 247 Tn 
Trundall and Trowel|. 
Paſch; 1651, Banc. (up. 
Hill, 2650, rot. 670. 26 


12 this Caſe it was held that Tenant in antient Deaneſn cannot after im- Where anti- 
parlance plead antient Demeſn , foz he hath made a full defence, foz ©** — 
he ſays Defendit vim et injuriam quando, &c. which impiyes all the reſt, , 


Mich, 22 Car, Banc, Reg. Yet it was ruled to be again ſpoken to. * 
Peck againſt Ingram. 
Paſch, 1651. Banc, ſup, pro cope 63 wp al if 25 


T His Caſe fozmerly ſpoken in was moved again, and Latch held, that eber a | 
the wo3ds obtulit ſe in maritagium con jungi, was a god notice upon the po. d acrice; a 
whole matter, and therefo2e tyat the Action did well lye. Roll chief luſtice ha ſos (ta 74 * 
anſwered, this is a perſonal thing, and ought to be offered to the party 

bimſg1f, otherwiſe it is no notice, and that doth not appear here, and it N 
there be no notice implyed, then the Aaion lies not; and Holmes and T wiſts 47 * 1 
caſc is, that there ought to be notice if the thing be to be done by the party 

ttmſelf, otherwiſe it it be to be done by a ſtranger, ſo is it here; but the 

queſtion only te, ff notice be implyed here 02 not? lerman Iuſtice ſafd, there 

is no tender of martage if the other party be not there. The tule was for che 

Plaintif to take his ludgement. 


Rooke againſt Smith. 


28 
Paſch. 1 55 1. Banc. ſup. (US ua 426 ** 
Ooke b2ought an Action upon the caſe againſt Smith ſoꝛ ſpcaking theſe — * 


woꝛds of him, Thou art a poor fellow , and art not able to pay 26. in a Kation up 
the pound, and art nat able to pay thy debrs, Upon an Iſſue joyned, and oa rhe Caſc 
a Uerdi fo; the Platatif, the Defendant moved in Arreſt of Judgement, ior words. 
that the woꝛ ds are not actionable; fo2 1. the Plaintff is not by them charged 
Nn x with 


— — {_———— 
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© with the crime of being a Bankrupt , and ſo there is no particular loſſe to 
him. 21y, It is not owed that the Plaintiff got his living by buying 

Ap (Pew gand ſelling , oz that he is indebted, and 11, lac. Brook and Clarks cafe”, ln 
7 was cited. Twiſden on the other fide anſtyered, that the Plaintiffs credit 


was impaired by the woꝛds, and by his credit his livelyhood 1s in part 
fey ob era plrumaintepned, And he cited Viccary and Barns caſe, Adjourned to the next 
Term. Wild afterwards moved again fo: Judgement, becauſc the woꝛds 
being ſpoken of a traveſman, he conceived them to be actionable, Maynard 
on the other ſide held them not actionable ,vecauſe there is no particular da- 
mace alleged to grow to the Plaintt! by ſpeaking of them, and becauſe there 
is no crime objected againſt the Plaintiff; fo2 poverty is no crime ; but a 
man map be pooꝛ and toneft at the ſame time, and he cited two caſes to 
be adjudged, that a particular damage ought to be alleged. And ſafd that 
theſe Actions are not favoured fa Law, and therefo2e it the wozds be not 
cleerly Autonable, it was not reafon to make a fozced conftruction of then 
to make them ſo. Next the Plaintiff hath not averred, that he was able 
to pay al!?fs debts foz all the things bought; but only ofa debt contraded 
by the buying of the Opl mention ed. Lwiſden denped the caſes put by 
Ma; nard of the particular damage. and held the wozde actionable. Roll 
chief luſtice ſatd, a man may be a Bankrupt , and yet be honeſt, fo2 he may 
Avermen, become ſo by accident , and not of purpoſe to deceive his creditozs. But 
here is no need foz the Plaintiff to ſhew he had a particular loſſe by the 
wo2vs, fo: it is enough that he is generally ſcandaliſed by them, neither 
is it neceſſary fo2 him to averr, that he was able to pay all his debts 
as Maynard hath alleged, Therefore let the Plaintiff have bis Judgement 


niſl}, Antea. 
FP gt 2 Owen againſt Jevon. 
A. A Trin. 165 1. Banc, ſup, 
5 * Paſc. 165 1. rot. 211» 
Arccſt.f Wen bꝛought an Action of the caſe againſt Ievon ſoz ſpraking theſe 
— in tro2ds of her, viz. T his is the whore that my man Cowell begat a ba- 


—_= ſtard on, and ſpent all my mony upon, and the quean hath been too long in 
. 4245 Town to my eaſe ; Upon an ifſue ſoyned, and a verdid fo2 the Plaintiff, 
þ > # 4 Tmoiſden fo2 theDefendant in arrcft of Judgment urged that the woꝛds are 
not actionable , becauſe there is no ſpectat loſſe 02 damage alleaged by the 
Plakitiff hapntng to her by reaſon of the wo2ds.s ſad that in one Lighfoor 
and Pigots caſc ft hadben ruled that an Action lies not fo2 ſaying a voman 
had a Beaftard, and he cited alſo Winter andBarnards caſe,Trin,1 650, in 
this Court,. Vpon theſe reaſons Iudgment was ſtayed till the other fide ſhould 
move. java Up7 pul # : 
| lay againſt Jay. f. e. 


| + B * * 
jr Sas > Tria, 1651, Banc, ſup 
"i Trin. 1650-rot. 1350, 
Acgamenrit | 
a foecal ve hs T His caſe fozmerly put and ſpoken to, was again ſpoken unto by Latch, 
6;& tou 8 8 wherein be made this que ſtion, viz. whether the limitation to I. and his 
the cbohbge. Peirs were good 02 not? and he held it was not good; foz he ſafd that ſuch 


tion Of the 


words fa limitation in caſe of a froehold is void. Me confeſſed that in the caſe of Pell 
In. Pave 4-4 and 
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and Brown 14 lac, rot. 44, the tontraty was adjeſvgey ; bit that there 1 7 . 


appear Tath apparent inconventence in it, that upon it the Court was a fter - 

watvs divided, and 21 lac. in the Her jeants caſe it was made a flat quare, 

and e vet ſince it hath been diſpatable, whether a contingent beviſe de good 

03 Hot, and iu la cob and Tellings caſe it is not determmed, and Handury 

and Cvokrells caſe is not adjudged ; but if it be, ft is on my fide, and Mich; 

27 & 38, C. B. rot. 1149. It was avjudged upon ſole mn argument at the 

War, and on the Bench , rontrarp to the Judge nt in Pell and Brown caſe; 

if lands de vebiſed to dne and his Yetrs , ans it de dye without ine, that 

the land Mall be to another, and his Y?irs, thts is ho Tate tail: fo? it can: 

not ſt and with the tules of Law to device ruth an Cate, (02 it is but a 

poſsfbflftp , and if it ſhould be moe, ſt muſt be a Fee upon a See, and ſo 

a pe ty, and it cannot be uno within whit bound it wall end, et- 

ther in caſe 17 02 lite, 62 other contingencies, and the compariſon of 

Lampets £ like to this caſe, fd that was or a Term , but this is 

of a (redhold , and 4 contingent de viſe of a fteetold is not good ſince the 

Statuts of 32 H. 8. and Brook tit, deviſe, » Dyer, 28 H. 8.f, 33; is not an o⸗ 

pinton agatnſt this. And though there tould be ſuth a vevice of other lands, 

pet Copphols lands cannot be ſo deviſed as the caſe is here, foz there can« *_ 

not be lo much as a polstbflity en in for there ts nd cuſtom to war- 4 (ow 204 
rant it, Hill, 5, Car, King and Leyen in this Court, and Dyer 264 and/* © 

though the te might be a reverter, pet he cannot deviſe it by will, and it he 
tcouls. pet here the con beyance is made uß by ſuttender, admittance, and 
deviſe, and the party is here in by the ſurrender, and not by the de vile; and (0 
is a Coppholder in by Au executed, and not upon the contingenrp, and the 
will is but to virec ; and though all this de othe t wile, yet the Plaintiff can 
not have Judgement, fo2 it appears not that the ſurrender is pꝛeſented at 
any Court at all, and here is nothing but a tecitall found, lecman luſtice 
ſaid by the Common Law there ouftht to be a p2eſentment at the next 
Court. Roll chief uſtice, and Nicholas luſtice, There is no certain time 
foz the pzeſentment ; but it is acco2ding to the Cuſtom of the Panoz , ſo 
that it be wit in the lite of th? Cenant. Roll chief luſtice ſald it is an fncon+ 
ventence to de vile ſuch a contingent Eſtate, Nicholas doubted, foz he ſaid 
it would ſhake many wills, if it mi ght not be, and ſo ſaid Hales. The Court 
would adviſe.” Hales confeſſed the verdia was imperfeit , but pꝛaped it 
might be amended ; But Latch anſwered it is good enough fo2 us the De. 
tendants, foz we have p;imer polletsion. The Court antweted it would 
be good to have it amended , and not to have a vente de novo, fo; that will 
be chargeable ; but if the verdia be tmperfea to bzing the matter tt Law 
into queſtion, we can grant a newvenire, althongh it bath been Herttotoze 
doubted, I hereſote be ad viſed, ſo that it may be argued, Antes. 2 4. 


Venire. 


Heal againſt Green. 


* . . 
Trin. 165 1, Banc. ſup; e 9776 
ö 1 

T pe cafe between Heal and Greet upon a ſpecial verdſ& toztherly ar- argument 

gued by Latch was again ſpoken to, and argued by Twiſden, and HEupon a ſpeci» 
held that te Feme hab power by the Will to make the leaſe,notWithitands >! _ - 
ing that we hath bat an Eſtate fo; life, and cited » 1 Car, B. R. Hill, rot. 20 was 
$10. Iob and Whites caſe, and 21 lac, Danyel and Vguel, and he ſaid that f Will, { , 
the temainder uUmttrd hy doth not datt, fo5 ft -i'Þ a 

nz 


Hill, 1649, fot. 370. 
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land with the will, and the intent of the Teſtatoz appears upon the whole 
A. 0 be to give luch a power to bis wite to make this lende, and cited 8 Car, 
* Perd and Benſams caſe, And there is a clauſe in the will that ſhews that 
* the Teſtatoꝛ did intend to advance his wife by this deviſe, And the Feme 
mall be in by the power, which ſhall make the eſtate of the leaſe good, and 
it is not neceſſary to recite the power, as it is held in Rogers caſe, Maynard 
on the other ſive ſald, he would not diſpute the power ; but here is no ſuch 
power given to the wife as it appears by the expꝛeſſe woꝛds of the Will , 

which doth only deſcribe that ſhe ſhall only make Eſtates but foz her life, o⸗ y 
therwiſe ſhe might make Eſtates in Tail, oz in Fee, and if this ould be 
the laſt part of the Will, which doth limit, the remainder would be deftroy- 
ed, andgenersls in a Wil ſhall not revoke an expzeſs deviſe ; but they 
ought ſo to be — that all the Mill may tand together, as Bonbams 
caſe is 8. rig. Roll chief Iuſtice, It is a difficult thing to ſbe w the meaning 
ol the Teſtafo: here, but the general muſt not deſtrop the particular deviſe 
to which Nicholas Juſtice aſented, and Roll enclyned that the Feme tad 
power by the Will to make this Eſtate, otherwiſe the wozds of the Will 
mult be idle, and void , and it may be the Baron intended to give his wife 
ſuch a power, that ſhe might deſtroy the remainders, and otherwiſe there 
cannot be any conftrucfon made of the Will, Ask Juſtice differed fn opf- 
nfon, and ſafd it was unreaſonable the remainder ſhould be de ſtroyed, which 
is cxpꝛeſly limited by the Mill, and a Will doth differ from a conveyance 
Nicholas luſtice ſad, that the woꝛds ſhall be expounded to ſhew his bounty 
to bis wife; but not to give her power to deſtrop the remainder, lerman 
Juſtice, There are expꝛeſſe wo2vs, fo2 the Feme, and the daughter and the 
Feme hath a power ; - not ip deſtroy the Eſtate of the daughter. Curia 

adviſare vult. Antea, * 31% e f 


Booth againſt Lambert. 


—— EI ES <> EE 


| Trin. 165 1. Banc, ſup, 
+ Hill, 1649. rot. 201, 


8 V Pon a ſpeciall verdia upon theſe woꝛds, viz. I do endow you of a third 

—_ port of all the lands my Coſen I. S. your husband dyed ſeiſed of. The 

ment upon z gueſtion was whether the feme were well endowed by theſe wozds, be⸗ 
ſp:ciz1ver- cauſe he doth not ſay that he endows her by metes and bounds, Chaſe held 
adde, the was not well endowed, and cited 8 Ed. 2. 15. and ſatd that here is fncer- 

{on #317 tainty which begets diſlention, which oaght not to be. and the thing is not 
:Nigicd or hereentfre ; but may be devided. And this is an aſsf\anment of dower, 
MA. which differs from a demand of dower, fo2 a demand map be general as in 
RY 1 the cab es ot Thyn and Thyn in this Court, and of Fairefax and Fairef x, and 
eib ſo the book of 8 E. 2. entry congeable (5) 5, which ſeems to pꝛobe the con. 
trary, that is not to our caſe, fo it differs from it. Merifield of Conrcell 

on the other ſide held the feme was well endowed, andi agreed the caſes 

put by Chafe, That of Common right a teme ought to be endowed by 

metes and bounds, yet ſometimes it is otherwiſe, as 3 Eliz. Dyer 27. a 

teme endowcd in Common, And the teme that fs to be endowed , and 

the pacty who is to aſsign the dower, map agree that the dotver ſhall be aſ- 

ſigned without bounding it. Foz conſenſus tollit errorem; But tower ad 

— oſtium eccleſiæ muſt be moze certain, Mich. 42, & 44 Eliz, Bullock and 
Finches caſe, Hill, 4 lac. C. B. Roll chief Iuſtice, Of Common right a feme 


ought to be endowed per metas & bundas, where the Sheriff aſoigns dower , 
who 
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who is an officer of the Law, and onoht to pꝛe vent incumbꝛance, and dil. 
putes ; But it may be aſsigned generally of the third part in ſome caſes , Content. 
and the partyes map agree agatiſſt Common right , and here both partyes 
agreed to take dower in this P1nor, And though here the termer fo2 pearg 

of the land who is a third perſon , be p2cjuviced by this aſsignment, pet 

this alters not the caſe, becauſe it is only an eſtate fo2 pears, and toucheth 

no freehold, N:cholas and Ask luſtices as Roll, lerman luſtice, It dower be 

of a third part, it ought to be by metes and bounds generally; but it it be 

of a mopety it is not ſo, 02 if the partyes conſent it ſhall be otherwiſe. Roll 

it the Sheriff alsign dower and do it not per metas & bundas it is Erroz, ff 
it might have been ſo aigfgned , and where a eme cannot be endowed per 
metas & bund as ſhe may enter without aſsignment. Iudgement was given 

for the Defendant niſi, &c. 


Smith againſt the Earl of Dorſet: 


— —  — 


9 


# Altar. 4 9 
Mich moved the Court againſt the Carl of Dorſet, fo2 an attatchment Motion fo, 
to diſturbing of him in the poſſeſsion of certain Lands, contrarp to the an ***2*cb- 

rule of this Court. fo2 the Plaintiff to have poſſeſsion, The Court anſwe⸗ — 0 1 

red that foz only diſturbing his poſſeſsion, there ought not to be an attatch- ue Cour! 

ment granted; but it he be put out of poſſeſsſon, de mall have an attatchment, Attachment. 

The Councel replyed that the partyes cattel were d2iven off from the land, 

which they conceived was an ouſting of the party from his poſſeſsfon. To 

this the Court anſwered, that this ſcemed to be a putting out of poſſeſsfon , 

And therefore ordered that theDefendam ſhould ſhew cauſe why an attatchs 


ment ſhould not be granted. 


Trin. 165 1, Banc, ſup. 


Owen againſt Ievon. 


— 


Oo 
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Trin. 1651. Banc, ſup, 
Paſc. 151. rot. 211. 


J Viscaſe fozmerly ſpoken unto in arreſt of Judgement, and then ſtay- . en. 
ed, was again moved,and Judgment pzayed foz the Plaintiff bySerjeanc J G cm 2" 

Glyn, who argued that the wozds were actionable , becauſe if they were words. 
true, the party of whom they are ſpoken is puniſhable by the Statute of 57 
Jac, with co2pozal puniſhment and beſives the woꝛds were ſpoken ſince 
the laſt Statute made againſt Adultery, which doth aggravate the wo2vg 
and make them moze adtonable. ludgement was given for the Plaintiff, nis a 
ſi, In this caſe it was ſaid by the Court, that it was adjudged in one Thece # A U '9 
ker and Duncombes caſe, that a woman may have a child in 38. weeks, 
= that a woman by cold, oʒ hard uſage, map go with child above 40 weeks, 

tea. 


Hnz Nelſon 
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Nelſon againſt Tompſon. 


Trin. 1651. Banc, ſup, 


Trin. 24 Car. rot. 343. 


Demurrer ia Elſon b2ought an adfon of the Cafe againſt Tomplon, and did declate 

an Act on up- LW that the Defendant, in conſideratton that the Plaintit would ceaſe to 

on the Caſe pꝛoſecute a ſute in Law againſt bim, did allume and pꝛomitſe anto the 

ene. Platntif that de would pay unto him 8 |, « the charges of ſute which he hav 

— been at, 4 fo: bzeach of this pzomiſe Adio acrevit, 4 ſets f02th his damage. 
To this Declaration the Defendant demurs in Law, takes this Crreption, 
viz, That thcre is no time no2 place ſet fozth where oz when he did fo2bear 
to ſue the Defendant, as it ougdt to be, becauſe it is a fraverſable matter. 
But Roll chief Iuſtice anſwered , It is not neceſſarp to allege a place of a 
negative thing to be done, viz, to ſay that de did not pꝛoſecute the ſute in 
ſuch a place, oz at ſuch a time, fo2 he ought to ſurceaſe pꝛoſecutton in all 
places, and at all times. Therefore let judgemetir be fot the Plaibtif ex- 
cept better matter be ſhewn Friday nent. 


Lyda'e and Lyſter. 


Trin. 1651. Bans, ſup. 


7 


Ss Mich, 1650. rot, 387. 


Iudge ment in A N Action of Debt was bꝛought upon an Obligation made to a Biſhop 
— —— 4 and his Commtſſary fo2 the papment of Debts and Legacdos,, the A- 
. 001ever- gion was bzought by an Executoz , and judgement atven by Default a- 
gainſt the Defendant , the Judgement was reverſed by a Writ of Crroz 
becauſe the Action was bought tn the Deber and Detinct, whereas it ought 
to have been bꝛought in the Detinet only, becauſe it was bzought by an 


Exrccutoz. 


Saunders againſt Rich. 


ad Oat: 6 e Trin. 165 1 Banc, ſup, 
/ i 
Hill, 1649. tot. 758. 


9 
0 an Action of Treſpalo and Ejeament upon a ſyt ctal vordid found, The 
Ae 1 Caſe tell out to be this. A man by his laſt Wili and Teſtament veviſed 
paſe zg E- All his Fee ſimple land whereſoever to blsB3zother, upon condition that be 
j«Riners, ., ſuffer dis wife to enjop all his free lands in-Holford daring her lite; and the 
erg 4+ jurp found that the Teſtatoz had only a poztion of tithes in Holford : The 
queſtion was, whether the poztion of tithes did paſs to the wife by this de⸗ 
viſe. Merifield held, That the Tithes paſſed not by the deviſe , becauſe the 
$4.4 woꝛd lands cannot extend to tithes , foz that would be a very fozced con» 
12 wY * * firugjon, and cited Trin. 17 lac. Banc, Reg, Knight and Knights caſe, and 
9A 347 "05 \lich. 39 & 40 Eliz, Entred 38 Eliz. rot. 269, Yow and Harding caſe Banc. 
Reg. That Youſes are not deviſable by the name of lands, and he ſatd, 
that the woꝛd whereſoever makes no difference, as to make the tithes paſs; 
and 


XU 


— — — — 


279 


— — 


Irn. 651.3 (A 5 


— — ñ — — — —— — OO CIS 


and though there be an implication and an intent in the Tcfatoz here to de⸗ 
deviſe the tithes, pet that will not ſerve, becauſe there wants words to ex⸗ 
p2eſs this intent, and though thts be in a vill, pet there muſt be woꝛds uſed 
to ſuppoꝛt the intent of the Teftatoz , fo2 wills mult be ruled by the rules 
of the Common Law. Aſhinghurſt and Curtice his caſe , Mich, 7 lac, Hob. 
rep. 34. the laſt Edition. Mich. 42 & 43 Fliz. Banc, Reg, a deviſe of Lands 
extend not to tithes, foz tithes are not lands, but a meer collateral thing to 
them, and have no relatton — — Mich. — 8 rot. _ Mills and Hides 
caſe. Banc, Reg. 11 Rep. Bridle and Napers caſe, i. 13. b. Trin. 42 Elz. B. 
— and — held, that tithes cannot be — to a1 3 (to 2937, 
Panoz , 1 Rep, 111 Albaniescaſe, and here are no wozds in the Pꝛo⸗ 
viſo to paſs the tithes, It is true that tithes may lie in tenure, and that an 
Action of debt lies foz them, but that is by the Statute 19 Elz Dyer f. 354. 
The woꝛd land in a will doth not extend to tithes, and heits ought not to bs 
dil · inherited by doubtfull and ambiguons wo2ds, as it muſt be herc , if 
theſe tithes ſhould paſs. Next, as to the verdict, he ſatd, that it is not 
thereby found that the Teuatoꝛ died poſſeſſed of the tithes, as it ought to 
have been, as it hath been adjudged 43 Ei:z, and fo he pꝛaped judgement 
fo2 the Plaintif. Maynard of Counſel with tle Defendant argued , That 
the tithes did paſs by the Will, otherwiſe part of the Will muft be rofd, 
which ought not to be, it all parts may be ſo conſtrued that they may ſtand 
together, and he agreed that lands and tithes are dillina things; but in 
Wills it is not to be ſo much conſidered whether the wo2ds of them be pꝛo- 
per, but what was the intent of the Teſtatoꝛ in them, and whether they do 
declare his meaning oꝛ not; and here by ton ſtruaion of the woꝛds by tree. 
lands inherttance is meant in oppoſition to Copphold lands, oz terms foz 
pears, 21y. Here is a poſitive aſſertſon of the Teſtatoꝛ himſelf, that in bis 
underſtanding he had free lands in Holford, ſoʒ he had no other lands there, 
35 Eliz. — caſe, rot. 304. Bar:. Reg. by a Will things of onc na: 
ture may paſs by woꝛds which are pꝛopet to paſs things of another nature, 
44 & 45 Eliz, rot, 125. A deriſc oflands and teacments wil paſs leaſes 
fo2 years, ff there be no cther lands, to paſs by thoſe ro2ds in tte place cx- 
pꝛe ſled in the Mill, and ſo pzaped Judgement to2 the Defendant, Roll Vers, 
chief Iuſtice asked what he ſaid to the cxception, that it fs not found 
that the Teſtatoz dyed ſeiſed of tte tithes, without doubt it had been il 
upon a Demurrer , therefo2e ſee it you cannot he!pit by the notes by which 
the Uerdic was dꝛaun up. But to2 the matter in Law, me thinks it is 
a ſtrong caſe that the tithes do paſs , fo2 we are in the caſe of a At, where 
the meaning of the party ſhall be obſerved, it it may be found out by any 
means, though it cannot be collected ex vi Terminis, and ſhould it not be 
ſo here, part ofthe Will would be void, which may not be, it we can make 
it otherwiſe by a reaſonable conſtruction. But J vill conſider of the Aer⸗ 
did, and do you conſult with pour notes. lerman TJnitice , The Werdic 
ought to find the dying ſefſed, and till J am ſatisficd from the Notes I will 
deliver no opinion. Nicholas Ivſtice held both the deviſe good, and the 
N erdia alſo , but ſafd it had been otherwiſe upon a Demurrer. Ask lu- Dewurrer, 
ſtice to the ſame intent. lerman Iuſtice, At is clear that the Teſtatoz inten. 
ded to deviſe the lands in Holford , and it is a good deviſe, but if the Ucr- 
dic beimperfec it is (02 the Plaintif, but if otherwiſe it is fo2 the Delen· 
dant. The Court would adviſe touching the Verdict. 


Hay- 


XUM 


— 


280 


Trin. 1651 


prin 230 Je 21 


10 


Who my 
bring a Wre 


6 * EIior, 


NUT, 


Vl. 2923 g . 4 287 + 


10 


1.199 £47103 


on Act;'n 1 


F i 


to Aw fu 2, 


Hayward againſt VVilliams. 
Trin. 165 1. Banc. ſup, 
Hill. 1649. rot. 824. 


T He Caſe was this, a Feme was ſued as a Feme ſole, but by the Sir · 
name of her Musband, ſhe being then Covert, The. Feme appears 
and pleads, and Judgement is given againſt ber, and the Baron and Feme 
jopn in a wꝛit of Crroz to reverſe this judgement: The queſtion was, 
whether the Baron, who was a Stranger to the Reco2d, might jopn in the 
wꝛit toreverſe the Judgement » It was moved divers times, and the 
Court adviſed , and at laſt they ſaid , that a Stranger to a Reco2d may 
not bꝛing a w2tt of Crroz to reverſe it, but that is only where he map have 
zgnother remedy to avoid the pzejudice he map receive by it; but in this 
Caſe the Baron hath no other remedy, fo2 his Wife is taken in Execution, 
and by this means he ſhall loſe her ſoctety ; And therefore reverſetur, niſl, 
Antea, 


Fhann againſt Bilby. 
Trin. 1651. Baac. ſup. 
Hill. 1750. tot. 1065. 


Hznn bzought an Aaion upon th2 Caſe upon a p2omiſe againſt Bilby, 
and declares, that in conſideration that the Plaintif Could ſurrender 


a a Copphold unto J. S. and his heirs, acco2ding to the Cuſtom of the Pano?, 


the Detendant did aſſume and pꝛomiſe to pap unto him 1001. and that he 
did ſurrender the Copyhold into the hands of a Cuſtoimery Tenant of the 

\an02 , acco2ding to the Cuſtom of the Panoz, to the uſe of J. S. and bis 
-irs, and that the Defendant had not pafd the hundzed pound accozding to 
his pꝛomiſe, and declares to his damage, c Upon non Aſſumoſic pleaded, 
and Iſſue thereupon jopned, a Ucroefa was found foz the Plaintiff, It 
was mored in Arreſt of Judgement by Latch of Councel with the Defen-» 
dant, that the Declarotion is not good , 1. Becauſe it doth not ſet fo2th to 
whom the pꝛomiſe was made, and il it do not appear to be made to the 
Plaintif, it fs nudum pactum, fo2 the pzomiſe here is the conſideration, 
Ap. The Conſid: ration is Crecutozy, and the Plaintif doth not ſhew 
that he hath perfozmed it, and then he hath no cauſe of Action ; The Conft- 
de ration was, that the Platatit ſhould ſurrender a Copphold to I. S. and his 
hetrs , acco:ding to the cuſtom of the Mano ; and he only ſhews that he 
did ſurrender the Copyhold into tze hanos et a Cuſtomary Tenant accoꝛ⸗ 
ding te t je Cuſtom of the Pano, tothe uſe of l. S. and his heirs, and doth 
not Gow that this ſurrinder was p2clented at the next Court and ſo it ap- 
pears not to be a good ſurrender, fe2 it is uncertain whether it hall be 
pꝛeſented oz no, nd till it be pꝛeſented it is imperfect ; To which the Court 
aftented, and ruled againſt the Plaintit a Nil ca piat per Billam, niſi, c. 
In thts caſe it was ſaid that if a man covenant to convep lands, it ought 
to be done ot the charge of him that corenanteth to do it except the contras 
ty be agreed; And that if there be a double conſtdc ration alleaced for a 
pꝛomiſe if one ot tim be good, and the other be not, pet an acfon will 
ie upon the pꝛomiſc that is broken, Which was grounded upon theſe couſt⸗ 
u erations. Bac⸗ 
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Trin, 165 1 262 


Barcock againſt Tompſon. 
Trin. 1651, Banc, ſup, 


Mich. 1650, rot. 444. 
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A Writ ot Crroz was bzought by the Bail to reverſe a judgement given F ro bicuche 
againſt him upon a ſcire facias,q the Erroz Ustgned was that there was 725 ** 3 
no Capias taken out againſt the pꝛincipal, and therefoze the ſcire facias at N 

gainſt the Bail is not good. HaleMnſwered, that it was to late to urge 


this now foz Erro; foz the judge ment is upon two nichils returned, and 
cited 21 E. 3. f. 13 b Roll chief Juſtice ſafd, that two nichils is ag mach as 
a ſcire feci returned, and it is no Erroz to give judgement upon it; but it 
hay been a god plea upon the ſcire facias to ſap that there was no Capias 4 
gainſt the pꝛincipal, but now there is a Judgement well given, an 

too late to aſsign it foꝛ Erroz, But the Court adviſed, Poſtea. 17 


Kerman againſt Iohnſon. 
Irin. 1651, Banc, ſcp. 
Trin. 1649. rot. 153; 


Erman bought an Action of Treſpaſs and Ejeament againſt Johnſon, 

and upon a ſpecial Uervic found the Caſe was this. A man. deviſed 
to I. S. his whole eſtate, paying his debts and Legacies , and dies poſſeſ- 
ſed of Goods and Chattels, to the value of five pounds only, and dyed alſo 
ſeiſed in fee of divers lands, and was indebted fozty pounds at the time of 
his death, The queſtfon was, whether the lands paſſed by the Deviſe? 
Barry of Coancel with the Plaintit atgued, that the lands vid paſs, becauſe 
that wills ought to roceive a favourable conſtruction ; And 21y, The intent 
of the Teſtatoꝛ is to be conſidered, who by the woꝛds all his eſtare, did mean 
to compꝛehend as well his land as his goods and chattels, fo2 there is no 
reſtraint of the wozds here , 7 Ed. 3. to. The wo2d eſtate is a wo2d of 
large extent, and extends as well to the real as perſonal eftate , if it were 
in Caſe of grant. much moe in the caſe of a Will, And there is another 
woꝛd uſed hers to explain the Teſtato2s meaning to be to deviſe his lands 
as well as bis goods, and that is the wozd All, which compzehends all 
manner of eſtates, without exception. Next if the land Could not paſs , 
bis debts and Legacies cannot be paſo , acco2ding to the erp2eſs intent of 
the Teſtatoꝛ, and the intent of the party ought to be ſatisfied, although the 
woꝛds be not p2oper, becauſe it is in a will. thongh it might be other wiſe in 
a grant. And whereas it is obſeded that the Juries finding of the value of 
the debts and Legattes, is to no purpoſe , becauſe the will cannot be helped 
by the averment of the Jury. A anſwer that averments it they und with 
the will, may be recefved to make the Teſtatozs intent to appeat. But 
belides this is not an averment onlp, but a true ſtating of the Cate, to the in⸗ 
tent to find ont the Teſtatoꝛs meaning. z ly. The de viſte of the land is not 


1 e but Truſtec, oz De biſee. g this is ſince theStatate of De viſes 


22 Hl. 8. The 2. queſl ion ie, what ctatc the Deviſee hath in the lands » + A 
conceſvehe hath Fee-inple, becauſe te hath all the Cate, which muff be 
the largeſt , and that is Fee ſimple. Hob. rep. pl. 280. The wozd whole 
goes both to the quantity and quality — an ↄ tate alſo. And here the conſide- 
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252 1 
———=—atton that he is to pay all his Debts and Legactee, is a good conſideratton 
to paſs the lee ſimple of his lands, and though there map be a ſurpluſage 
after the Debts and Legacies pald, this hinders nothing; fo2 it is his in- 
tent that the De vilee wal have that ſarpluſage, and ſo he pzaped Judge» 
ment fo2 the Pie tr tik. Twiſcen fo the De kendant argued, that either 
nothing paſſcth by the Will, 02 ff any thing, then only an cſtate foz lite 


22 1 


Trin. 16511 


paſſeth, Ye agreed that impoper words map ſometimes pas 
things, yet ſometimes pzoper Wwozds will not paſſe things; viz, ft the 
intent ot the party appear to be contrary, 24 Eliz, tn the Earl of Nor: 


u fehumberlands caſe, A Deviſe of all his Jewels, did not paſs his Collar of 


Cſles , and his Jewels annexed to arifament Robes, and the wozds 
here are not that he deviſeth all his eſſate in his lands, but his whole eſtate 
generally, and it the woꝛds here ſhould paſs the lands, pet the fee im- 
ple paſſethnot , but only an eſtate foz life in the lands, which do paſs ; no; 
do the woꝛ ds pa ying his Debtoand Legacies cauſe the Fee-ſimple to paſs , 
fo2 here ts no Ifkelyhod of any loſs to the Crecutoz ; foz the woꝛds arc 
not, that he ſhall pay all his Debts and Legactcs z and if be be an Cxecutoz, 
as thecontrary appears not, he ſhall not be charged with moze than the 
perſonal eſtate will ditharge. The woꝛds do amount to a Condition and 
it is not ſound that there ate any Debts 02 Legacies pald, and lo it is not 
perſo2med , and the heit may well enter into the lands in queſtion, fo2 the 
Condition broken. 21y. The Aerdia doth not find how the lands are held, 
whether in Socage, 02 by Knfghts ſervice ; and ſo it appears not whether 


yrooet 228 <a 434thep can be pevtied 0210, and they ſhall not be intended to be Socage lands, 
La- 


Dyer, fa , Hil, 32 El. rot. 2. and Pell and Browns caſe, zlIy. It is not 


ſound that the Teſtatoꝛ dped ſciſed of the lands, as ft ought to have been , 


1 Verse and te p2aped Judgement foz the Defendant. Roll; chief Juſtice to the 


Plea. 


ſetond Exception to the Werdic anſwered, that in a Special verdi it is not 
ncceſary to find whether lands be held in Hot age, oꝛ by Knights Service, 
and he ſald that the woꝛds in the Mill do gee to the nature and extent of the 
eſtate, as Barry urged, and he doubted how the verdia ſhall ſupp! y the ill 
it it be defective , fo that is only to make the intent of the Min certain. 


| ge | 


Adjourged to be argued again. Poſtea. 297 
Marſhal againſt Ledſham. 


. e * if 
* - 8 1 
p wo 5 Trin. 1651, Banc, ſup. 

Arreſt o 

Judgement in Arſhal ns AdminiCrato2 bzings an Acton of Debt foz rent, and up- 

Dent. on a Aerdta found fo2 the Plaintif , the Defendant moved tn Ar rei 
of Judgement , and takes exception, that the Plainttf tad not ſbetun by 
whom the Letters of Adminiſtration were granted unto him, as he ought 
to do, but only ſays that the Admi iiſtratton debito more commiſſa fuir, But 
it was anſwered that it is too late to move this Exception after a Uerdia , 
foz the Jurp have now found that the Adminiffration was duly granted, and 
the Kette ra of Avminiſtration were pꝛoduced in Court, and therefoze not 

Declaration. Neceflarp to ſhew u ho granted them; and it was ſain, that in a Declara- 


tion it ia not neceſſary to ſhew by whom Letters of Adminiſtration are 

granted. oꝛ to ſay they were granted by htm, Cui pertinuit, oz per loci il- 

lius Ordinarium: But in a Plea in Bar ft is otherwiſe , foz this is not thx 

cauſe of the Action , and effec of the ſate , but ta ſhe lu they have begn in 

— Spiritual Court, Judicinm niſi pro quzrente was afterwards given : 
atea, 


Giles 
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Giles againſt Timbeiley. 


Trin. 1651 , Bane, ſup. 
Mich. 16 50. rot. 176. 1 A f 
' A NEjcHione firmæ vi et armis was b2ought in the Common Pleas, fe homme 5 


and a junge ment given fo2 the Plaintif upon @ nibil dicit, and in à ent in an 
wait of Erroz b2ought in this Court to reverſe the judgement, the Extoꝛ ENAione ft- 
aſsigned was in the judge ment, which was entred thus, Ideo conlidergs w. 
tum eſt quod recuperet, and the wozd Capiatue was omitted, which ought 
not to be, becauſe the Action ia a Treſpaſs vi et armis. Roll chief Iuſtice 
ſaid, It is an il courſe they uſe in the Common Pleas, to enter the judge- 
ment ſo in this Aaton , fo2 by this courſe the Platntif ſhall gain his poleſak- 
on of the land, and the Defendant cannot bzing his wit of Erroz until the gr, 
w3it of Enquiry returned, and the Judgement perfected, which it map be 
will never be; foz when the Plaintif hath gotten yoſſeſalon of the lands 
he will little regard the damages, Therefore let the judgement be rever- 
ſed, - Antca, 


ludgemere, 


Elyott againſt Blague. 
Trin. 1651. Banc, ſup. 16 


Pit bꝛongbt an Acfon upon the Caſe againft Blagne fo; ſpeaking thele Aren t 
woꝛds of him, viz, Thou art a Baſtard getting Rogue, and hadſt a Ba- ludgement in 
ſtard at Oxfozd, and art a pocky rogue, and for ought I know thou haft - — oa for 
filled my Bed full of the French pox, and no ſuch pocky rogues ſhall lie wðitüb 

me: Upon not gufltp pleaded, and a UMerdid found foz the Plaintif ft 

wa s moved in Arreſt of Judgement that the woꝛds were not actonadte, be- 
cauſe ſome of them were adjecivelp ſpoken , and others uncertain, and 
ſome of them clearly not actionable : But Twiſden anſwered, that ff the 
woꝛds were taken together as they were ſpoken , they were very ſcanda- 
lous and actionable , and cited one Colyers and Lydyers caſe, 1 Car: To 
which the Court agreed, and ruled thePlaiatitto take his judgement except 
better caule ſhould be ſhewn. 


Cuſtodes againſſ Iinkes. 


Trin. 1651 Banc, ſup, 17 


— — Bernard moved to diſcharge an Oꝛbet of Seſſions made againſt To diſcharge 
Feme Covert, to keep a G2and child of hers, becauſe a Feme Co- an Order of 
vert was not bound by ſuch an Oꝛder. Roll chibf Iuſtice anſwered, that — * 
her Hus band is bound to keep his wifes Gtandchild by the Statute; but in ge 
regard that the Hus band is not charged by the Oꝛder, but the wife who is 4 . 2 %% 
cobert ts only charged, Therefore let the Order be quaſbed, : 


O0 Trot- 
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Special ver- 


dict in an a- 
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Trin. 1651. 
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Trotman againft Standard. 
Trin. 165 1, Banc, ſup. 
Trin, 1650. rot, 1768, 


N an Actton upon the caſe a ſpecial verdict was found, upon which the caſe 
fell out to be this. Two being ſeiſed of lands in Fe, did make a char: 
ter of feoffment unto two others, and to thetr heirs, and in the deed was a 
lettcrof Atto2nep to enter into the lands in the name of the ſcoffo:s, and 
make livery and ſeffin acco2ding to the effect of the deed, and livery of \: i- 
ſin tas made to one of the Feoffecs by the Attoznep in the abſence of the 
other Feoffee, The queſtion was, whether here were a good livery and 
ſeiſin, o2 not 2ly. Aether the letter of Attoꝛney was good oz no, in 
regard it had falſe latin in it, fo2 the letter of Attoꝛney was made by two. 
and the woꝛds ol it are pro me, & in nomine meo to make livery which are 
woꝛds of the ngulat number, whereas they ought to be of the plurall- 
Hales as to the 2d. queſtion held the letter of Atto;nep good enough, be- 
cauſe the autho2ftp given to the Attoznep p2ocecds from both the Feoffo2s, 
and therefoze the woꝛds ſhall be in tended to be the woꝛds of both of them, 
as ſpoken by them ſeverally, And he alſo argued that the letter of Atto2- 
ney was well exccuted to both the Feoffces, becauſe it was by derd, and 
he cited 15 E. 4f18;and he ſaid, it the libery had been made by the Feoffoz 
himſelt it had been good withont queſtion , and there is no difference. be- 
tween that and our caſe, becauſe it is made accozding to the effec of the 
deed,and the Feeffee who is p2eſent is Attozneyto2 the Feoffee that is ab- 
ſent to receive lfverp foz him, and the cffec of the letter of Attozney is ex⸗ 
ecated, although the woꝛds are not, Cooks Lit. f. 5, and Hoxon and Polts 
caſe; in the Exchequer, 34 Eliz, Boltons caſe, Livery made to the husband, 
tras held a good Liber to the wife alſo, . Latch of Councel on the other 
ſide made two queſtions, 1. Whether here was a good authozity : 21y, 
Whether it was well executed: Fo? the firſt he argued, that here was no 
authozity given to the Atto2nep to enter into the lands in the name of both 
the Feoffo2s, fo2 the woꝛds are that he ſhould enter in nomine meo, which 
cannot compzehend both of them, the wozds being in the fingulay 
number, and he agreed that Livery made by the Feoffo2 himſelf to one, 
in the name of both had been good; but here the livery is by Attozneyp, and 
an Attoꝛney hath nothing but a bare authozity ofven him, which ought to be 
ſtrialy purſaed, eſpecially it being to paſſe away an Eſtate, Me alſo took 
exceptions to the ſpecial verdict , and ſaid that the tryal upon which the ver- 
did was found, was dirc>ecd out of the Chancerp to diſcover a fraud, and 
the verdict finds nothing accozding to the dircalon, and ſo it ought to be 
ſet a ſide, beſides the verdict in it {cif is incertain, ſoꝛ it is of 300 Acres of 
land generally, which is incettain, and ſo the Plaintiff can have no Judge- 
ment, fo2 the Declaration warrants not the verdid, foz the Declaration 
mentfons Youſes, and Cottages, befves the 300 Acres ot land. zly. The 
verdia doth not find the date of the Indenture, and the Title tothe land is 
to commence a die datus. Hales anſwered 1. Jt ſhall be iutended the dap 
of the date. 2!y. Jt ſhall take cffec after the delivery, if there be no dap 
of th? date exp2eſſed, And to that cxc2ption to the verdic, that there are 
not ſo many Acres conteined in it, as are expꝛeſſed in the Declaratton; 
he anſwered that the Judgement ſhall go to all which is land in kind only, 
und yall not extend to Hoaſes, and Cottages, and there appears to be a 
res 
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reſidoum, oz ſurplulage. Roll chief Juſtice ſaid, that it is intettain by the 4. 
verdict what lands are meant, fo2 there are 400 Acres of land, and four 
meſſuages, and four Cottages, and 40 Acres of mevow in the Declaration, 
and ſo there appears to be a reſiduum, beſides the land found in the verdia. 
which makes it to be incertain what is ound. And though it ſhould be a 
verdict foz part, and be uncertain foz the reſt , although the Plaintiff will 
relinquiſh his damages foz the teſt, this will not help it, fo2 there muſt be 
two Judgements, and the vervia is ill as to that which is found , yet he 
held that it might be good without relinquiſbhing the damages at all, becauſe 
the verdict is good foz ſo many Acres as are inthe Declaration, and it 
ſhall be intended that the Jury miſtook the number of the Acres, and inten- 
ded by the verdic no moze than the arrable land. lerman and Nicholas 
luſtices doubted whether there be a verdict at all, becauſe the Jury habe not 
found the things conteyned in the Declaration. Koll chief Juſtice, and 
Nicholas, mutat e opinione, held the verdict good; but ſatd it would have 
ben otherwiſe upon a demurrer , and it was ſafd that ff one declare fo2 40 
I. and the verdic finds 100 l. the Plaintiff may relinquiſh 60 l. and have 
Judgement fo2 the reſt. Ask luſtice ſaid that his opinfon was, that the 
verdta is incertain, and concetveth that the Jury intended all in the De- 
tlaration. The Court took time to adviſe, Afterwards Iudgement was given 
for the Pla intiff. 


— — —e—— 


Fitton againſt Richardſon. 
Trin 165 1. Banc, ſup, 7 


& He Court was moved ſoz a pꝛohibition to the County Palatine of For a provi- 
Cheſter, upon a ſurmiſe that they did pꝛoceed in the Court of equity at «ov te 
Cheſter touching the payment of rent reſerved upon a leaſe fo2 pears, which _— = - 
is a mattor tryable at the Common Law, and not in a Court of equity. 
The Court anſwered we vil ſee the Bill, whether there be any matter 
of equity lad in it 02 no, fo2 it there be we will not grant a pꝛohibition, and 
let us alſo ſee ſome pꝛelldents if there be any, fo2 granting of a pꝛohibiti⸗ 
on in ſuchcaſes, Powis who mo ved fo2 the pzohibition replyed, That in 
Cheſter they hold two Courts, one fo2 matters of Common Law, and a- 
nother ſoꝛ matters of equity, and ſo they ought to obſerve the due pꝛocted . 
ings in each Court, acco2ding to the nature of the cauſe, 2ly, This Court 
of the upper Bench is the ſuperintendent Court over all other Courts, and a 
w2it of Erroz lyes out of this Conrt to Cheſter , and by conſequence a pꝛo⸗ 
hibitton alſo to reſtrain the Court of equity there, if they hall pꝛoceed irre- 
gularly, 3ly, : There would otherwiſe be a failer of juſtice, fo2 the Court 
of Chancery here cannot graut a pzghtbition , becauſe the matter they pꝛo· 
ceed in there is no matter of equity, Nat, brev. f. 44 H. I. Cook rep. Cor- 
bets caſe, Hob, rep:4dſe 98. Owen und Holts cale. And though a w2it 
from hence doth nok run there noꝛ in Wales, yet a pꝛohibition is grantable 
to Wales, and therefoze why not to Cheſter, Mich, 2. Jac, B. R. a babeas 
corpus was granted to the County Palatine of Durham, and to Barwick, 
and Trin. 1650, C. B. rot. 1966. in lones and Lennards caſe a p2obibition 
was granted to Cheſter. Nicholas Iuſticecited a caſe to be adjudged in 
this Court by Cook chief Iuſtice that it will not lye de brevi ordinat io; but 
in Wales it will ly, Hales anſwered, that there is moze here than matter 
ol cquity, and w2its manvato2y will lpe in all places, Roll chief luſtice 
ſaid that Cheſter hath a Court of upper Bench, and they may grant a pzo- _ 
hibition there, and it appears not to 8 they will grant it oz not. ch blan- 
03 fo 
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ſo that we know not whether we need tofntermedle, Hales replped, that 
every one is bound by the Com mon Law, and thereſo2e wzits mandatory - 
ly at the Common Law, which grneraliy concern men as ſubjecs, and 
not concerning pzivate things, And 1. Jt ts to be conſidered that Cheſters 
juriſdiction is derived from this Court, and ſo it is ſuppoſed to be ſuboꝛ di- 
nate to it, and is to be regulated by it. zly. When the matter concerns 
common right, it is not aſfixed to Cheſter , becauſe it concerns men as ſab- 
AY r jets at large, 20 lac. Grigs caſe, C. Banc, And this Court fat in Cheſter ta 
the 22 pear of Ed. 1. as map appear by the roll , Hill. 3 1. Mich. 29. E. 3. rot. 
a habcas corpus was granted to Durham, and the liberty ſeiſcd into the 
Kings hands foz diſobeping it, and this Court is the contervate? of the if- 
berties of Cheſter, Roll chief luſtice demanded, can we grant apzobfbitt- 
Prohibition, on to the Court of equity in Ireland? Af there did sppear to be any fatlcr 
of juſtice here, we would grant a pzobtbſtton ; but there appears not any 
failer , fo2 it map be the party map have a pꝛohibition in the upper Bench 
there. MTherefoze it is good fo2 us to hcar the other party, and in the 
mean time we will adviſe, and then let us ſce the bill in Chancery, In this. 
caſe Hales ſaid that a p2ohibition had ben granted to the Lozd Patozs 
Coutt of London. 


Style againſt Tullye. 
Trin. 165 1. Banc. ſup, 
20 Hill. 24. Car. rot. 3 87. 


Eror to re- C It Humphrey Style bzoaght a w2it of Erroz to reverſe a Judgement of- 
verſe a ludg= Oven againſt him in an Action of debt upon an obligation in the Common 
ova _ pleas ſoz Tullye and Acton Crecuto:s of the laſt With and Teſtament of 
11 one William Tullye. Che taſe was this, & fr Humphrey Style, and one 
4 2 O 10 Thomas Brook were jopntly and ſe verallp bound unto William Tullye, in an 
obligation of 120 l. ſoꝛ the payment of 60 l. at a certain day. After the day 

of payment, and the monp not patd, Thomas Brook makes his Will , and 

makes Mary Brook his wife his Executtix, and dyes , afterwarvs William 

Tullye makes his will, and makes Tullye and Acton the Defendants in the 

wzit of Erro his Executo2s, and dyes, and by his will he releaſes unto 

Mary Brook all the debts, which Thomas Brook her hugband, did owe unto 

him at tie time of his death. Tullye and Acton p2ove this wil, and aftcr 

b2ing an Acton of debt againſt Sir Humphrey Style in the Common pleas, 

upon the obligation of 160 |, Sit t!/umphbrey Style demars to the Declata- 

tion, and fo2 cauſe ſhews that W/liam Tullye by his will, had releaſed the 

Debt to Mary Brooks, and upon this demurrer Judgement was given a- 

gainſt it Humphrey Style, and thereupon he bzings his wait of Crroz; 

wherein the queſtion was, whether the debt was releaſed by the will oz no- 

Latch of Councel foz ir Humphrey Style argued, that here was an acual 

releaſe, and he cite d a1 E. 4. f. 8. anda caſe Trin. io. Car. and ſaid that a 

will amounts to a relcaſe , although it be not made of inco2po2cal things, 

and the aſſent of Mary the Executoꝛ is not neceſſarp here, foz this is not like 

the aſſent to the accepting of a Lenacie , and a debt due upon an Oblfaa- 

tion made to the Teſtatoꝛ, is not aſſets in the hands of an Execntoz , untill 

it be recovered, and this is moꝛe than in the nature of a Legacy, and here 

was a great perſonal Eſtate, and no othcr credito2g are vdecefved by this 

relcaſe , and a devaſlavit cannot be here ſupyoſed, 19 H. 8. Dyer$ E. 4. f. 

5. Dyer 139, Cranmers Caſe , and here ts only an exoneratton of a thing, 

a and 


UM 
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and no donation of any thing by this releaſe, Serzeant Hen. Clark of Toun- 

cel on the other ſive argued,that the debt was not diſcharged hy the will, be- 
cauſs this releaſe mans by the will cannot take effec till after the death of 
the Teſtatoʒ.and ſo not at al, and ſuch « reicaſe was revyokeable by the Te- 
ftatoz during his life , and there ſoze it cannot be (aid that it was ever an 
abſolute releaſe ; But if this releaſe had becn in the realty, It might per- 
adventure have ben otherwtie ; but it ts xot ſo here; foz the debt now reſts 
in the Exccutoz , and it is a de vaſtavit in the Execntoz to releaſe.it , (02 
this is but a Legacie , and it may be there are debts owing , which are to 
be paid befoze Legacies, and here doth not appcar to be any aſſets in the 
Executoꝛs hands, beſides this debt, and it the Teſtato2 would ha ve reloa- 
ſed it, he ought to have done it by a deed, Roll edief Juſtice , What hall 
the Executoz do in this caſe? I concetve it is a ſtrong caſe ſoz the Executoz, 
and that it is very unreaſonable that the Te ſtatoʒ ſhonld make ſuch a deviſe, 
and he te is no conſent of Mary the Crecuto2 exꝑʒ eſſed to this releaſe, be- 
ſides a will cannot releaſe a thing created by deed, and ſo diſcharge Credf- 
tozs, Nicholas and Ask luſtices concurred ; But lerman luſtice 
doubted, Foz a fault in the wit of Erroz, and imperfection in the reco2» 
certifyed,the Judgment was not then affirmed, Afterward Sir Humpbrey 
Style pzeferred his bill in Chancery to be relcived herein, and obtepncd an 
injuncfon till hearing; but upon a hearing at the Rolls could get no relief; 
but was 02dered to pap 100 l. 03 elſe the injunction to be vdilſolved, Q. 


Nota. 


Hamond againſt Ward. . 
Trin, 165 Is Banc, ſup. M 
Paſc. 16 50. rot, 58; 21 4 


A # Anim ef vet fwno bzenght agatnSihe Dotntent, upon an iaſimul Error to te- 
Computa verunt, and a verdia and a Judgement given again him, ere judg- 
whereupon he bzought his wait of Erro2 , and aſsigns ſoz Erroz , that the . n in _ 
Acton was bzought againft him foz rent as a Tenant of land, and not as aul com put 

a recefver, and that therefo2e an arcompt did not 1lys. Roll chief Iuſtice 2 ; . 19 
cited 20 H. 6, that rent alone lyes not in accompt, becauſe rent is a cettam - -{+{<=6 6 
thing, and it is allo in the realty ; but it rent be mixed with other things Accompt 

an accompt wiki lpe ; bat here it appears the Action is bzought againſt the ; 
Defendant as a retefver , and ff one receive mony due to me upon an obs 

ligatiow, J ſhall have eſther an Action of accompt, oz an Action of debt a, Debt. 

gainll him, ſo.ifhe receive my rents without my conſent, Therefore let 


the Judgement be affirmed. 
Alleyn againſt Holden. 


Trin. 1651. Banc, ſup, 
Entred Paſc, 1650, 22 


| A N Action of debt was bzonght againſt an heir, who pleadsriens per di- Ecror to re- 

cear,4 Judgment was given againſt him npon a nihii dicie , 4a wait of ver ic a judg- 
enquiry was awarded without the pzayer of the party, and a ſpecial Judges en in <ed: 
2 417 & 
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to reverſe this Judgement, it was alleaged fo Erroꝛ, that the Judgement 
dught to have been a general Judgement, and there ought not to have 
been a watt of enquiry, except the party had pꝛayed it, and to this the 
Court enclined , and Roll chief Juſtice ſatd, that tt ts otherwiſe in an Adt- 
** on againſt an Executor fo2 there aſſets may be found, At another day 
, Koll chief Iuſtice ſaid, if the Bett plead riens per diſcent, and it it be a falſe 
F plea, a general Judgement ought to be againſt him, and there ſhall be no 
| wꝛit to enguire what lands he hath , and it is not nerefſary, as here it is, to 
lu gnacnt. habe a ſpectal Judgement, that the Plaintiff Chall recover of the lands dil. 
tended, toꝛ the Judgement onght to be that the Defendants body and goods 
be lpable, andhalf his lands, and not as it is here a wzit toenquire, and 
find what lands he hath by diſcent, Reverſet. niſi, 


Parcock againſt Tompſon. 
Pen 13 Joo" 4.81 ol 1 Trin. 165 1. Banc, ſup. 
= His caſe was again ſpoken unto, wich was this, A Jadgement was gi⸗ 
8 ven in the Comon pleas againſt the pꝛinctpal without an oꝛiginal up- 


brought b 
the Halte on this Judgment there idſued out a ſcire facias again ſt the Bail tiro nichils 


verſe a judg.. returned, and thereupon Judgment was given againſt the Batl,4 a w2it of 
noone £1922 Erroz was bzought by the Ball to tevetſe this Judgment, And tt was now 
— — argued by Hales of Councel fo2 the wait of Erroz , that the Judgment was 
MH 0.8 45 Frroneous,bceauſe it being given upon a ſcire facias,whtch is a judicial wit, 
to H- 4 {tought to be grounded upon an oziginal, and it not being ſo here, it is Er- 
ro: in fac, although it be not Etroꝛ in Law, To this it was anſwered, that 
two nichils returned upon a ſcire facias, amount to a ſcire ſeci , anda judg- 
ment given thereupon is good, and therefo2e it is too late now to ſap, that 
the ſcire faci s was not well executed, Brook Sc. fac. 95, 28, 17 Car. C. B. 
To thisH3les ſatd,there was a Judgement againſt us in the Common pleas, 
ſo that we could urge nothing agatalt the ſcire facias th:re ; but here we 
may. Roll chief luſtice anſwered, it is to ſome purpoſe to make up the re- 
co2d upon the two nichils, otherwiſe there would be no end of things, and 
fulgemene, The Judgement ts well gtven by the Judges, and how can pou nom make 
Erro in it - and if pou be int onventenced by the Judgement, pou are not 
Error. without remedy , fo2 you map b2zing an Audica querela, and you might 
4 have plt᷑aded to the ſcire facias, nul tiel record, fo2 it is not matter of fac. 
dus Andtherefore ſhew better matter why the ludgement ball not be affirmed a 
: and take liberty to bring en A udita quetela. Antes. el N 6 A 6 


Tucker againſt Coſh. . 


Trin. 1651 Banc, ſup, 


Entred Trin, 165 0, rot, 288. 


24 
b 5 4 Veker b;oaght a reple vin againſt Coſh, for diſtreining his Cattel. The 
. Delendant makes conuſance as Bailp to I. S. and upon the Avow2y 
plc vin. the caſe fell out to be this. A tradeſman, in conſiveration of maxiage, made 


. F. .. n & Aconveyance of his lands to the uſe of himſelf, and of his wife , and after- 
| wards becomes a Banckrupt, and à commiſsfſon of Bankrapt is taken 
ont againſt him, and the lands of the Bankrupt are fold by the Commiſsto- 


ners to the avowant that took the diſtreſs, The queſtion here was, = 
ther 
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whether this conveyance made by the Bankrupt of his lands was within 
the Statate of fraudulent conveyances oz not, and the ſale made by the 
Commiſsfoners of this land were good. Maynard foz the Plaintif ar- 
gued, that it is not within any of the Statutes of Bankrupts, The Ded 
bete fs uv ithout fraud; and ſo it is not within the Statute ; foz a valuable 
conſideration is only expꝛeſſed in the Statute , and not a conveyance upon 
conſideration of mariage, as it was in cur caſe, zly. The Feme is but 
one perſon with her Hugband, zly. By comparing the Statutes together 
it appears that the wife is not compziſed within the Statute of 1 Iacobi, 
looks back to other Statutcs touching Bankrupts, fo2 the wife is not 
named in the Statute of 1 Jacobi , but only ci i!dzen aꝝd other perſons, 0- 
therwiſe the wozvs of the Aa u hich do enumerate child: en, and other per- 
ſons, would be frivolous and idle, Roll chief luſtice ſaid, the Caſe is of 
great conſcquence , and Criſp and Pratt caſe doth ſomewhat reſemble this, 
Lhe Law intends a Bankrupt which is ſo by kraus, as well as a Bank- — 
rupt who becomes lo by att ident, and foz this cauſe is he called an Otten. | 
der in the Statute, and here the pear of our Lozd 1637, is the 13 year of 
the late King; «the recoverp ſuffercd by the Bankrapt was then, and within 
half a pear after the recovery , he me a Bankrupt, ſo that me 
thinks there plainly appears to be fraud in the Conveyance, but „ 
the frand is not expꝛeſſed in the pleading, as it might have been. The . 
Statute of 1 lac. is fomewhat doubtfull as J conceive, and J do not ſ& a- 
ny pꝛodiſlon made in it againſt the wife , if fraud do not appear , foz here 
is no valuable conſideration mentioned. Nicholas juſtice ſafd, it is doubt- 
fall, pct he concetved it within the Statute of i lac. hich ought to receive a 
large conſtructon, bet auſe it was made foz the good of the Commonwealth. 
Terman and Ask agreed with Roll in omnibus. Roll, Mete the matter 
in diſpute is not in a ſpecial Werdin , but comes in queſtion upon 
point of pleading , which ſhall be taken moſt irong againſt him that pleads Pleading; 
it, and he hath not expꝛe ſted any valuable conſideration, as he might have 
done, by ſaping in conſideratſon of a po2tion, o2 in recompence of martage, 
oz in pcrfo2mance of Articles made upon mariage , oz that the wife had 
joyned in ſelling ſome part of the land, The Court would adviſe, but en- 
clined judgement ought to be for the Avowant. Afterwards judgement was 
given accordingly , for the Court held the wife was within the Statute of 1 
lac, Ind the providing for wife and children to be providing for himſelf, 


Chapman againſt Brook. 
Trio, 165 1, B:nc, ſup, 


Trin. 1650, rot. 300. 25 
|| N an Action upon the Caſe the Plaiutit declared upon a Cuſtom of com: Demurrer to 
moning in ſuch a place. The Defendant demurred to the Declaration, Declares 

and fo2 cauſe ſhews that the Cuſtom was not well laid; foz the — 
declares of a Cuſtom of commoning . pro averiis ; vix. pro equis, bobus , e- : 
qua bus et pullis . and the woꝛ vb pullis is of an uncertain ſlgnification , foz it 
map ſigniſie a Calf, a Lamb, oz any other young Beaſt oz Foul, and 23 Wola lrg 
Car, Segar and Dyers Caſe was cited. The Court held the exteptton good, “ *> 3 
and ſald, that it is incettain what is meant by the woꝛd pullus, and ſaid, that 
it the p2eſcripſion had been pro omnibus ayeriis ,ft had been good, and the preſc:iprico 
viz, ſhould have been void; but here it is only pro avetiis. Therefore, nil 
capiat per billam. 

Pp New: 


Trin. 1651. 


ä ——— — — 


Newton againſt Godard. 
Trin. 1 65 1. Banc, ſup, 
2b 
Er'or to re- Writ of Ertoꝛ was bꝛought to reverſe a judgement given in an Aci- 


verſe a juige- on of Debt at Ipſwitch. The Caſe was this. There ifſaed out a Ca- 

wen in debt. pigs againft the Pꝛinctpal, anda judgement was given againft him; and 
after a ſcire facias {ſued out againft the Bail, and a judgement thereupon 
was given againft the Ball; Then the Plaintif takes out an Execution , 
viz. d fieri facias againft the Pꝛincipal, and Bafl,ppon both the judgements, 
to levy the debt recovered upon the goods and chattels of the Pꝛincipal and 
Bail, oz either of them, At was alleged that the execution thus taken out 
was not good, fo there ought to have been ſeveral executtons upon the ſe- 

Execation, beral judgements, and not one execution, and to this the Court agreed 
and ordered the Defendant in the writ of Error to ſhew cauſes why the judge» 
ment ſhould not be reverſed, In this Caſe Roll chief Iuſtice took an excep- 

Abreviztion, tfon to the ſcire facias , becauſe it was ſcire fac, with a daſh , which might be 
as well ſcire faciatis as ſcire facias. 


Spittlehouſe againſt Farmery. 


Trin. 165 1. Banc. ſup; 


27 | Hill. 1650, rot. 43, 
Error to re- A N Action of accompt was bzonght againſt a Feme Covert an Admi- 
— — — 57 niftratrix and her Pugband in the Common Pleas, and judge ment gi⸗ 


-n Aden of ven againſt the Defendants quod computent. The Feme dies, and the 
' A:compr, Muaband b2ings a wit of Erroz in this Court to reverſe this Judgement, 


ft A £1204 19 Roll chief luſtice held, that the w2it of Erroz did not lie, becauſe the Re- 


co2d cannot be removed by it, foz that would diſturb the pꝛoceedings in the 
Common Pleas, and the party would have no fruft of his ſute, if the Re- 
toꝛd ſhould be removed, noꝛ any remedy to recover the arrears due anto 
him : Yet the O2iginal is determined by the Judgement given quod com- 


9 f | f ins), —— a ſcire facias lies by the Executoꝛ * the caſe here is. lerman 
* Tuſtice to the ſame effec, and cited 1 H. 7, f. Nicholas Iuſtice to the ſame 


intent; and ſafo , he did not much regard the Book of 21 Ed. 7*becauſe 
there are other Books againſt it. Ask Iuſtice ad idem. Roll chief luſtice 
put theſe caſes. A judgement was given in Dower ſoꝛ the Wemanvdant , 
and another judgement that ſhe ſhall recover her damages, and this ſe- 
cond (judgement ſoꝛ the damages was reverſed by a welt of Erro, becavſe 
ſhe did not aver that her Hasband died ſefſcd, in which caſe ſhe is to have 

lu5gcm-1.c 119 damages; pet the firlt judgement fo2 the Dower food unreverſed, and 

3 (« 86 pl yHill, 43 Eliz. C. B. in one Williams and Whites caſe, i an dion of Ac- 
compt 2 judgements were giren, and the ſecond bv 53 reverſed, and the 
fiift ſtood unreverſed. In the principle caſe the rule was judicium, niſi. 


Wallis 


JM 
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VVallis againſt Bucknal. 


Trin. 1651, Banc. ſup, 


Trio. 1649, rot. C00, 28 


a ſpecial A erdia the caſe tel ont to be this, One ſeiſed of Copy- 3! ver- 


rp 
} 


hold lands of inh-ritance made a Letter of Attoznep nato two joynt- 
ly and ſeverally, to ſurrend:r the lands after bis death to cettain uſes, ac « 
cozding to tte Cuftom of the Panoz, The queſtfon was, whether this # = 222 7 
was a good Cuſtom 03 no, Ellis of Conncel with the Plaintif argued, that — 
it was not a good Cuſtom , becanſe a Cuſte m ought to be reaſonable, but 
this Cuſtom is unreaſonable, becauſc it is not only again ſt a particular 
Law, but it is againft the gencral rule of Law to paſs cſtates of inhcrt- 
tance in ſuch a Pano? ; and although particalar Caſtoms may be ageinft 
publique intereſt pro boo public o, yet this is nothing to our caſe . foz this 
is not foz the publique good, and therefoze it is not good, 2{p, An antho- 
rity ought to be countermanvable , and to determine by the death of the 
party that gives the authoꝛit y; but dere tt is not ſo, but tt is to continue af- 
ter his death. Next, no man can ofve autho2ity to another to do a thing 
which he himſelf could not do, but here ſt ts otherwiſe, and the refo2e it is 
not good, Alſo by the death of the Copyholder the Law ſettles the lands 
in the heir, and an authoꝛtty cannot dibeſt them out of him; this is not 
like to the ſurrend2ing of Copphold lands inte the hands of the Lo2d, (o: 
ſach a ſurrender cannot be revoked , but this authozity map be revoked ; 
But which is moze, the Uerdic here doth not find that the two Attozneys 
are cuſtomary Tenants of the Panoz, but only by way of recital, which 
is not good, fo they ought to have been found fo directly; noz doth it ap. 
pear that they were cuſtomary Tenants at the time of the admittance of 
tbe party, neither is there any poſſeſsion or title found in the Defendant , 
and ſo the Plaintif having pꝛimet poſſeſsfon , the Defendant is culpable ; 
neither is it tound that the Cuffomary Tenant , who gave this autho2 ity, 
had an eſtate in fee-Fmple in the lands , and it he had but an eſtate fo? life, 
he could not make ſuch a Letter of Attozney ; neither is the anthozity gt- 
ben warranted by the Cuſtom, and ſo ye p2zayed judgement foz the Platn- 
tf, Wilmot foz the Defendant , As to the antho2ity, he ſaid that it was 
god, and did well enough ſurvive the party that gave ft, becauſe it fs ſap« 
po2ted with a ſpectal direttion from the party that gave it, 1 H. 7, 8. And this 
is the reaſon that an Executoz may ſell lands of the Teſtatoz after his 
death, viz, becauſe his anthozity is ſo ſuppozted, 21 E. 4. f. 8. 31 E. 1. 
Fitz. Grants 45, And here in our caſe the heit hath negleded his advantage, 
and therefo2e ſhall not now be admitted to take it. But beſides the autho⸗ 
rity here given is moze than a bare authozity , fo2 it is backed , with the 
circumſtances of time, perſons. and of a Tuſtonm , which is not of a flight e. 
ſteem in Law, and by ſuch a Cuſtom which is very reaſonable, foz it ts 
but to enable the party to diſpoſe of his own lands; and far mo2e unreaſo⸗ 
nable Cuſtoms than this are allowed in our Law, as that in kent ſoz an 
Infant of 15; years of age to have power to ſell his lands; neither is this 
Cuſtom contrary to any poſitive rale of Law ; fo2 it fs here to create the 
autho2ity to begin after the parties death that created it, and ſo it is not to 
determine with his death, fo till then ft begins not, and the Cuſtom here 
is but to alien lands, which is no ſtrange thing, and this Cuſtom extends 
but within the Panoz, which is but 5 a ſmall compaſs of ground; and ſo 
p2 : the 
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Cuſtem. 
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I rimr tore- 
weric 2 judge- 
nic at in debt. 


Impar lance. 
Incendment, 
Ceriuvoralil, 
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Trin. 16 51. 


the publique is not mach concerned in it, and the caſe of 17 Car, in this 
Court, Bambridge and Whaddons caſe differs from our Caſe ; foꝛ that was 
not ſuppo2ted with a cuſtome as this is. And it doth appear by the Recoꝛd, 
that Dalby the Attozney is a cuſtomary Tenant, and the admiſston is alſd 
found by the Uerdic to be ſecundum conſuetudinem Manerii, and ſo that is 
wel enongh, and then one cannot gain a Copyhold eſtate by diſeiſin, and 
ſo no p2tmer ſciſin ſhall be intended, as was urged on the other ſive, and it 
is alſo found that the Copyholder was ſeiſed, Roll chief Iuftice , At will 
be a hard matter to maintain the Cuſtom , if it be not found that the Copy · 
bolder was ſeiled in fee of the Copphold lands, 21p. Jt is not here found 
that the land is demfſable, accozding to the will of the Lo2d, and ſo it 
map be free land, and then the cuſtom doth not extend unto it, noz is it 
found that the parties to whom the Letters of Attoznep were made were 
Copyhold Tenants. And the pzimer poſleſsion will make a diſſeiſin here 
by the Defcndant , it the cuſtom be not well found, and ſo judgement muſt 
be fo the Plaintif. And J cannot ſee how the Cuſtom can be good, it be- 
ing againſt the rules of Law, A man cannot deviſe Copyhold lands, and 
this caſe is woꝛſe, but he may ſurrender to the uſe of his laſt Will, It 
pou will not conſent to anew tryal we will adviſe , foz it is a hard caſe, and 
my Bꝛothe ts have not been attended with Boks, Mich, following ludge- 
ment was given for the Plaintif, niſi, It was moved again, and the Court 


would adviſe. Poſtea. 319 pt i π 9 e- 
Batchelour againſt Parſons. 


_ — — 
—— — EE — — 2 — 


Trin. 1651 Banc, ſup, 
Mich, 1652. rot. 381. 


B Atchelour bʒings a w2it of Ertoꝛ to reverſe a Judgement given againft 
him foz Parſons in an Action of Debt in the Common Pleas, and the 
Erro2 aſsigned was, that there are two Declarations in the Reco2d , one 
in the Emparlance Roll, the other in the Plea Roll, and the O ziginal cer- 
tified upon the wꝛit of Erroz doth not warrant the firſt Declaration, foz it 
was filed after it. Hales anſwered, that the Recoꝛd is good enough , if the 
O ziginal do vattant the la Declaration, foꝛ ti is is the common courſe uſed 
in, the Common Pleas, as the Clarks there do infozm me, 4 there are many 
Caſes like this in the Common Pleas, Wild of Councel on the other ſive 
onſwcred , that this is a range courſe , fo2 they ought firſt to fils the O⸗ 
ripinal, becauſe it is the beginning and ground-wozk of the ſute; and it 
not being ſo done hcre, the Judgement is given without an Oziginal, 4 this 
is a judgement by default, and the imparlance is part of the ſute, Roll 
chief luſtice, The Jmparlance Roll is the pꝛincipal part of the ſaute, and 
to conſound things by intendment, that the imparlance may be touching a · 
rother ſute, is not good, and it matters not what the Cuſtom is in the 
Common Pleas, if it be againſt Law, and both Rolls oaght to be certi⸗ 
ficdhere, lerman Iuſtice ad idem. Roll chief Juſtice, All the Reco2d in 
the Common Pleas, whichts in the cuſtody of the chief Jultice there, ought 
to be certificd by him upon the Reto2n ol the Writ of Erroz , and here the 
Imparlance Roll is fn his cuſtody, and therefoze he ought to certifie it: and 
it there be ttro waits of Crroz , and one is good and the other naught , 
ve u ill take the beſt to affirm the judgement. The O ziainal ought not to 
be fitted to the Declaration , but the Declaration to the D2iginal , becauſe 
the Oziginal is the foundation of the ſute, and therefoze the conrſe uſed in 

the 
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the Common Pleas is a pzepoſterous courſe , viz. to declate againſt the Orig nal. 
Defendant, and after to file an oziginal againſt him, to warrant the 
Declaration. It is here certifped to be one Reco2d,and how can we take the 
emparlance Roll to be part of the Reco2d, it being not certytied with it⸗ 
and it there bs variance between the empariance Roll, and the plca Roll, Variaace. 
it is Erroz, We will adviſe ; but we muſt not ſuFer new wapes, pet we 
| are loth, notwitt ſtauding to reverſe Judgements given in the Common 


pleas, Therefore ſhew cauſe next term, why the Iudgement ſhould not be 
reverſed, | 


Kirman againſt Iohnſon. 
30 


Trin. 2651, Banc. ſup, .-. pu- eue, + ad HZ 


I Nan ejectione firme b2ought by Kirman againſt Tohnſon a ſpetial verdict sc ver- 

was found , and upon it the caſe fell out to be thus, A having lands in lee & in »» e- 

fimple,and alſo goods and chatels to the value of 5 Lonly in Taveſtock. made — We ftr 

bis Will and devifed to dis wife totum ſtatum ſuum, viz. his whole Eſtate Py 

paying his Debts, and Legacies , and his Debts and Legacies did amount u 

to the value of 40 l. Hlales made 2 qutſtlons, 1. Whether the lands paſſe 

to the wife by the Mill 62 wot. 2ly. Af they do, what eſtate paſſeth to her 

in the Lands, Foz the firſt he argued, that the lands do paſſe to the 

wife, 1, Becauſe the generality of the woꝛds do include the lands, ag 

well as the goods, fo2 the woꝛds are his whole Eſtate, ſo that nothing is 

excluded, 9 E. 4. à teleaſe of all Acfons, is held a releaſe of all Actions 

that the party had in all his capacities. 2ly, The ozdinary maner of 

ſp&ch doth ſhe w that he intended to deviſe his lands, as well as his goods, 

Riches gaſe, Mich. 45. Eliz, C. Banc, A deviſe of all his rents was held to 

paſſe ae partyes lands, Alſo the ſabjec matter in fac doth p2ove this 

to be his intent. and although here is not a collateral avermcnt to mode 

the intention, but a collateral pzoof to declare the Teſtato;s intent, this 

map be admitted to aſcertain the Court of his meaning, as it s caſe 

of pꝛoving an Ac of Parliament. In the Lozd Cheneys caſe? Af, aver - 

ment ſtanding with a Will was accompted allow able, though Us ny 

verment againſt a Will be not: In Cooper and Lanes caſe, 35 Eliz. a de» T .. 

vile ſeigniori puero, where the Teſtatoz had a Son, and a Danghter, wass '*4 ? 

held a good deviſe to the Don, although puer ſignifies as well a Daughter 

as a Hon, and the Daughter there was elder than the Son, and Hill 8. 4% Fo, — 
1329 3 


Car, In Bartlet and Rodes caſe in B. R. a deviſe of all his lands in Dale, if 
he had leaſes, as well as lands, there paſſed not the leaſes. Foz the 2d. 293 t* 

point he argued that a fee ſimple paſſed. 1. Becauſe his whole Eſtate is de- 
viſed , and that is to be applyed as well to the lands, as tothe goods. aly. 
Secauſe in regard that the re is a conſideration fo2 it, to wit that the wife 
ſhall pay his Debts, and diſcharge his Legacics ; and whereas it is object 
ed, that it is not ſata ſhe ſhall pay all his Debts , J anſwer, that it ſhall be 
ſo intended. Mere is land and goods mentioned, and not land only, and it 
is found that the goods only ate not ſufficient to pay the Debts, ond alſo 
the goods were liable to the papment of the Debts, without this exp2efsfon 

in the Will , and thercfoze the land muſt be intended to be deviſed, And 
foz the verdict it is not material to find the lands to be held in ſocage, foz 
they ſhall be intendsd to be ſo held, becauſe it is the moſt antientTenure,fo2 
where the Law creates a Tenure, it ſha!l be ſocage Tenure. aly. Lands 

may poſstbly be de viſeable, although they be not held in ſocage, foꝛ if they 

be neither held by ſocage, no2 chiva!ry, pet they are de viſeabie, Dyer 307. 

| Pp; neither 
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t is it material to find the Debts, and Legacies pald, fo2 it fs a con- 
dition here, an not a limitation, and there is a perſon to take advantage if 
the condition be broken g this is a ſpecial verdid , the breaking of the con- | 
dition if it had been b2oken, would have appeared upon evidence, g there oꝛe 
N it is not neceſſary to aver it,x it is in caſe of a Fee Ample, which is an Eſtate 
Deviſe. intended to continue. Roll chief ſuſtice held, that the lands did paſſe , foz 
ſo he ſaid the common underſtanding impoꝛts, and the woꝛds do go to the 
value of the c tate. 1. It compꝛehends the thing, to wit the land. 21p, 
The extent of the Eſtate given, viz. Fee ſimple, and ſo it ſhall be here in- 
tended , and the woꝛds paying his Debts and Legacies doth enfozce this 
confirucfon , fo2 they are to be paid pzeſently, which cannot be, if the lands 
paſſe not in Fee, and ſo the averment it is but to ſupply the meaning of the 
Teſtatoz, and ſtands very 15 with the Will , and is not ſo collatcrall, 
d 
- 


as it is in Cheyneys tace? fo2 the verdi the lands ſhall be intended 


to te forage lands, as being the moſt Common Tenure, except the contra- 
. 2 ry were ſhewed on the other part. Denham and Bakers caſe, Mich, 24 4. 
entred Trin. 23. rot, 1 280. and the wo2ds paying his Debts, and Lega. 


cies, are wo2ds of condition, and not of limitation. lerman ad idem, and 


— — ſaid, when we ſay a man is a man of a great Eftate, we mean his Eſtate in 
lands, as well as goods, Nicholas and Ask Iuſtices to the ſame effect ; but 
Ask ſaid he doubted of the verdict becauſe no Legacies ate found,and this ts 
part of the caſe, Iudicium pro querente niſi, Antes. 
Pickering and Emma. 
Trin. 165 1, Banc, ſup. 
37 a 


8 E Mma obteined a Judgement againſt Pickering, and had ſatis up⸗ 
5 — — on it, and gave a releaſe to the Defenvant, yet afterwards takes out a 
an audica Capias ad ſatisfaciendum againſt him, whereupon he bzings his Audita ques 
querela, rela, and moves the Court that he may have a ſuperſedeas to the capias ad 
bought. A ſatisfaciendum. The Court deſired to ſee the releaſe , and upon view 

there The rule was, that the party ſhould proceed in his audita querela ; | 

but ſachey would grant no ſuperſedeas, becauſe the releaſe was ambigu- 


ous. 
Cuſlodes & c. againſt Rivett. 
Trin, 1651. Banc, ſup, 
32 
Cauſe why V Pon a rule of Court to ſbe w cauſe whp an Attatchment ſhould not be 
an At tatch- gran ted againſt one, ſoꝛ p2occeding to a tryal in an tnferio2 Court, not · 


men ſhou'd withſtanding a habeas corpus directed to remove the cauſe, An Aff davit 
— yy be gal- was made, that the p2zoceeding to tryal was, bec nſe it was ſuppoſed the ha: 
Ns beas corpus was againſt the Statute of 21 lac The Conrt anſwered, vou 
ought to have returned this matter upon pour return . and not to have pꝛo⸗ 
ceeded againſt the habeas cot pus; but let the Secondary examine the mat - 
ter, and then move again. But it is dangerous to execute the ludgement; 

Nerat a. if the Statute be not agaioſt the habeas Corpus. 


The 
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The Cuſtodes againſt my Lord Motley. 


Trin. 1651, Bꝛuc. ſup. 


* Court was moved on the behalf of the Lo2d Morley foz a Certio- For a Certio- 
rari to remove an Endiament p2eferred againſt him at the Selsl. n Po. 
ons of Peace at ick Hall upon the Statute againf hearing of Paſs, The nent. 
Court anſwered , that they would adviſe, but that they did not ſee how a 
Certiorari could be granted at the p2zaper of the party, but they ſaid, 
at the pzayer of the Councel fo; the State it may be granted. 


Baker againſt Smith, 
| Ky 17 I 
rin 16TI , Danc, ſup. 
: a 34 
Aker bz ought an Aaion upon the Caſe againſt Smith, and veclared , tren ot 
that whereas there was a ſpeech concerning matiage between her the ludgement in 
Plaintit, and Smith the Defendant, in conſideration that ſhe the Plain. an -& on ur- 
tif would marry the Defendant, the Defendant did aſume and — 
ver the Plaintif , that he would marry her, and that aftorwards the De- —- 1 7 
fenvdant , in conſideration that the Plaintit would diſcharge the Defendant# es CA 
of this pzomile , the Defendant did adume and pzomile that he would pay 0 
unto her the Plaintit, a thouſand pound, and that the did diſcharge the 
Defendant of bis pzomiſe of mariage ; and pet the Defendant had not paid 
the 1000 l. actozding to his pzomiſe, Upon non aſſumpſit pleaded, and a 
verdict found fo2 the Plaintif, Jt was moved in Arreft of Judgement that 
there is mention of two pꝛomiſes in the Declaration, and that it is incertain 
to which pꝛomiſe the Declaration relates, aly. That there is no tempo- 
ral conſideration alleged, but onlp a pꝛomiſe to diſſolbe a Contra of 
Partage , which is a thing illegal, and ſono conſideration. Roll chief Iu- 
{tice anſwered, that here is a mutual pzomiſe made by both parties, and fe. 
| there have been divers actions ol late times bzought fo2 this cauſe, and they 
been adjudged good, and the engagement to marry is not meerlp a. 
a matter, and this Acton is not to compell the mariage upon the 
Contrae, but to recover damages foz not doing it, and it is like to a wa ⸗ 
cer, and here is a tempo zal loſs, and therefoze a tempozal Action doth lie. 
But it was adjonrnod till next Term to be argued again, and then judge- 
ment was given for the Plaintif, fo2 the Court held, that the diſ · e ne 
ſhall be intended to the party himliclf, and here is no need to exprefſe notice 
giver of it, Poſtea, 30% 5 »t19 


- 
* 


Kenedy againſt Fiſher. al 

Mich, 1651. Banc, ſup, f 
Enedy declared in an Aon upon the caſe againſt Fiſher foz ſpeaking herber a 
thefe woz us of him, he loſt his Feet by the Pox, innuendo the French piles of privi- 

Pox : The Detendant demurred to the Declaration, and after fmparled, lege was t 

and then pleaded a plea of pz{vilege. Hales deffred the opinion of the Court, de allowed. 

whether this plea were now allowable, becauſe the Books dittered about it. 

Roll chief Juſtice anſwered , that the plea is not allowable , becauſe there 

is but a p2zfvilege claimed by it, and the Plea goes not to the juriſoicion — 
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the Court, Therefore let the Defendant plead in chief, 


Starkey againſt Mill. 
Mich. 165 1+ Banc. ſup, N 
* Entred Trin. 1651. rot. 170. 


— 10 nay bzought an Action upon the Caſe againſt Mil! upon two ſeveral 
an ARion up kFAfſumpſics, and obtains a Uervic upon both , and entire damages are 
on «uAflump- ben: It was moved in Arreſt of Judgement, that one of the pzomiſes 
fic, was not good, becauſe there was no conſideration to ground it upon; and 
ſo the damages being intire upon both the Aſſumpſicsx one fafling, judgmont 
cannot be given. The caſe was this , The Father gave gods to his Son, 
fn conſideration that the Son would pay the Plaintif in this action 20 l. It 
was urged thet this can be no conſideration foz the Platatff to bzing his 
ation, becauſe here is no debt due to him, but only an appointment foz the 
Son to pay monep to him, fn conſideration ofthe goods given him by his 
Father. But Hales on the other ſive ſaid, that if there may be a debt by any 
Corſderas, intendment due to the Plaintif, then the Aſſumplic is good, and here 
Won. is a debt due to bim, therefoze the Aſſumpſic is good, Roll chief Jus 
ſtice held, that it is good as it is, foz there is a plain Contraa, becauſe the 
. goods were given fo the benefit of the Plaintif, though the Contra be 
Cale, © not between ttm and the Defendant, and he map well have an Aaton upon 
the Caſe , foz here is a pꝛomiſe in Law made to the Plaintif, though there 
be not a pzomiſe in fac, + there is a debt here ;/and the A ſſumpſit is good, 
lerman and Ack Iuſtices agreed, but Nicholas doubted, But Iudgement was 

given for the Plaintif. 


Creſsit againſt Burgis. 


3 Mich, 165 1. Banc. ſup. 

Arreſt of | 

ludgęme nt in A N Action of Debt was bꝛought upon the Statute of 2 Ed. 6. fo tithes, 

Debt upon Upon ail debet pleaded, and a verdia and damages given foꝛ the Plain. 

1 tik, it was moved in Arreft ol Judgement that the damages given are (oz 

+ — ttlthes growing upon 71 Acres of land, whereas thePlaintif in his Declarati⸗ 
on declares but foz tithes growing upon 7oAcres of Land, ſo that the dama⸗ 
ges are given fo2 moꝛe than is declared fo2, and contrary to the demand. 
To tt:is it was anſwered, that this is but the miſ-counting of the Jurp, and 

Dawzges, is not material, becauſe by the whole Declaration it appears there was but 
70 Acres, and this fs but a deſcription by the Jury how the ſevcral parcels 
of land were ſown, viz. with what Cozn. Roll chief Iuſtice ſaid, The De- 
claration is that the Defendant was ſeiſed of 70 Acres of Arable land, 
and that ſo many Acres were ſowed with Wheat, ſo many with Dats , 
ſo many with Pelliag, ſo manp with Beans; and as to the 5 A- 
eres reſidue ſowed with Barlep, which all amounts to 71 Acres; and it 
ought to hate been as to 4 Acres reſidue, ſo that this is but a miſ-counting 
of the Jury , fo2 the Jury cannot be vecefved, ſoꝛ the land ig called but 70 
Acres in the Declaration, and no damage arfſethto anp by this miſtake. 
To —— reſt of the Judges agreed, and judgement was given for the 
Plaintif, niſi. | 


Mig. 
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Mich. 16 51 Banc. ſup. 


T?: Court was moded tv reverſe an Ontlaw2p foz want of Pzoclama- orion to te- 

tion; the queſtfon was whether ft map be done by Attoznep, the party verſe an Out- 
himſelf, by rea(on of fnfirmity of body, being not able to come in perſon : 7 Era 3. 
Upon view of the Statute, Roll chief luſtice ſatd, he muſt tome in perſon, Pence. 
otherwiſe it cannot be done; pet the Court would adviſe. Aſterwatds ic 

was over-ruled, chat it could not be reverſed encept he come in perſon, 


—ꝛ — — —— — —— — — — — 


Drinkwater againſt Pack. 


Mich. 1631 Banc, (up, * 
Rinkwater bꝛought an acfon upon an Eſcape againſt pack one of the cn gt 


Sherifs of London, and obtatns a Uerdi againſt him, It was mo- 1 Kaden 10. 
ved in Arreſt of Judgement „that the Platntff declates that the party was an elcape. 
in the cuſtody of both the Sherifs, and pet the Aaidn is bzouttht againtt dat 
one of them, the p2iſoner that eſcaped being in Ludgate, in the cuſtobp of the 
Defendant Pack. Larch anſwered , that the Exception is not good, becauſe - 
in Law the pꝛi onet that eſcapedis in the cuſtody of both the Sherifs. Hales 
on the other lde ſaid , that it doth not appear the Reco2d, that he was 
in the Cuſfoſtodp of both the Sherifs , and it hall not be ſupplyed by a ko- 
rein intendment, and the party hall de intended to be in _ 15 
ing to the Cuſtom of London, and not by the Common Law, Roll chief ; 
Juſtice deld the Declaration govd, fo: the pꝛiloner was in cuſtody of both the Declaration. 
Sherifs , although he was in the Cuſtody of Pack, and it ſtands well enough 
with the Recoꝛd, and the wozds ut p:#fertur do not hurt the aberment , Arermenr, 
and the woꝛds extent. in cuſtodia fs a good aberment , that he was in cu- 
ſtodp, as in an cnvfament, Tunc exiſtens cenementum is good; and it is alſo 
here found by the Jury that he was in cuſtody; fo how elſe could they find 
fo2 the Plaintif, / lerwan ad idem: But becauſe the two other Judges 
had no Books delivered them, they would deliver no opinion then, Alter- 
ward Iudgement was given for the Plaintif. 


Cottrell and his VVife agaiaſt Theoballs. 
Mich, 1651 Banc, ſup. 7 


Ottrell and his Wife bzought an Aion upon the Caſe upon an A. Arreſt ot 

ſumpſit again Theoballs, and declared that the Defendant, in conſi- j«dg<mene in 
— that the Plaintif would —. A —— is now the Plaintifs wife, „n g vr" 
did aſſume and pʒomiſe to the Plaintit tomake good a Legacy given anto f. mehr. 
her by her Fathers Wil, and would alſo gibeunto her 40 l. moge out 9 x71 
his own part given unto him by the ſaſv Will, at her age of 18 years, and 
declates further, that the teupon he did marry her, and that the Defenvant 
had not perfozmed bis pzomiſe, and ſo concludes, to his damage ſo. much. E 
Upon non a ſſumpſit pleaded , and a Yervdic fq3 the Plaintit, rhe Defen- 
dant mo ved in Arreft of judgement, and took divers Exceptions, bat the 
Court inſiſted but upon one of them , and that was held matertal, and it „ / 
was this, That the Wife div here jopn in the Action with her Hasband ,/* 2 K {4 
which ſhe ought not to do, becauſe the pzomiſe was made to the Yusbany ; 
only, and fo; his benefit, and the 1 conſideration foz the pzomiſe — 

q ar 


298 Mich. 1651. 
Ale. ; latiſe from the Husband, namely his marying the Feme ; And Pa- 
fy '” field and Collins bis caſe, 22 Car, and Cheeſman and Warts caſe 23 Car, were 
A , cited, and Roll chief Iuſtice put this caſe, A pꝛomiſe was made by one to 
#5 Ar bbs , Feme Covert , that if ſhe will pzocure her Pusband tolevy a fine of ſuch 
7 lands, that he would give her a riding ſuit; And it was adjudged that the 
Baron and Feme cannot joyntn an anion fo2 bzeach of this pzomtle ; and 
be laid that in the caſe at Bar it was a meer covenant, and no dutp grew 


e,  therebytothe Feme. Poſtea, 313 % 
Goodyer againſt & hav. 
Mich, 1651, Banc, ſcp. 
7 Mich. 1650. rot. 633. 


— Oodyer bought an Action of Treſpaſs ſoꝛ an Aſſault and Battery, and 
a plca in 2 wounding of his Servant, and taking awap 12 plate locks, agataſt 
So Shaw, The Defendant Shaw pleaded not culpable to the Aſſault and Bat- 
icipats, tec tp, and wounding. and as to the taking awap of the locks he pleaded a ſpe- 
* — 7 rial en of juſtification, by vertue of Letters Patents of incozpozation 
granted to the Lock-ſmiths of Durham by Cut bert Biſhop of Durham, who 
had jura regalia within the Countp Palatine of Durham, and that by ver- 
tue of this Charter the locks being not good, he as Warden of the Compa- 
ny did take them, To this Plea the Platatff demurred, and fo2 cauſe it 
was ſhewed, that it appcars not. by the Plea that the Black-ſmiths are a 
Coꝛpoꝛation created by the Biſhop but only that the Cuſtoms uſed a- 
mongſt them in Ozder to the regulating of their Trade were confirmeo by 
the Biſhop, which doth not make them a Cozpo2ation , Plow. f. 199. Long 
quint. f. 40, 41, 21y. Jt doth not appear by the Charter that they have a- 
ny antho:fty to take awap ill mad: locks ; and therefoze judgement was 
pꝛayed fo2 the Plaintff, Roli chief luſtice ſafd , That here doth not appear 
Co+poracion, Any Oꝛdet made by the Coꝛpoꝛation to take away the Locks, and there- 
fo:e it was done without warrant,*houch the Coꝛpoꝛ ation had ſuch a power; 
But beſidcs it u iil be verp hard to maintain the Lock ſmiths to be a Coꝛpo- 
ration, becauſe the Biſhop confirmed their O2ders, Therefore let the Plain: 

til have his judgement, niſi, [Ret Ha. „ . 


Biſhop againſt Fitzherbert. 
8 Mech. 1651, Banc, ſup, 


Arrelt of | Iſhop bought an Action upon the Caſe againſt Fitzherbert, ſoz ſpeał - 
lucg-went i" ing theſe woꝛds of him, thou art a 1 heef, and haſt ſtollen Horſes ; Urs 
1 r on not guilty pleaded, and a verdic found fo; the Plaintif, Jt was moved 
in Arreſt of Judgement, that as the woꝛds are laid in the Declaration they 
are not A fonable , foz it is incertain of whom they were ſpoken: The De⸗ 
claration was thus, That the Defendant Co!loquium habens cum querente 
in the p2eſence of others, dixir, meaning the Plaintiff, Thou arc a Theef, 
- and hiſt ſtollen Horſes. The Court at th firſt moving bf this Caſe encli⸗ 
ned the wo2ds were acfonable , becauſe it ſhall be intended they were ſpo⸗ 
ken of the Pleintit, though it be not directly ſafd ſo ; And afterward it be⸗ 
ing moved again, the Court held the words well enough laid to bear an 
Acton , becauſe upon the whole Reco;d the wozds plainly appear to be 

ſpoken of the P:aintif, and therefore ludgement was given for him. 
Free- 


(UM 
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Freeman againſt Childereſs. 


Mich, 1651, Banc, ſup, 
Entred Trin. 1651, rot. 45+ 9 


Recman bꝛought an Acton upon the Caſe againſt Childereſs foz peak. 4rreft cf = 
Lac woꝛds of her, Sbe is a Whore, and Iwill prove her a Whore, « ay ny A 
and an arrant Whore, Upon not gnilty pleaved, and a U erdia founo 54. 3 323 
foz the Plaintif, it was moved in Arreft of Judgement that the woꝛ ds are 

not aatonable, becauſe they are but woꝛds of choler, and ſpoken tn paſsfor, 

the judgement at the firſt moving of it was taped, pet it was then doubted 

wyether the woꝛds did not impoꝛt moze in them than to ſay barely of a wo» 

man, ſhe is a whoze : Bat afterwards it being again moved, Roll chief 

Joſtice ſafd , that the wozds were too generally ſpoken to be actionable , 

and that the y are but wo ds of paſsfon, and that befoze the An made a. 

gatnſt Adulterp, pzohibitfons have been granted to the Pzerogative Court p. hibirions 

fo Ubelling agatn& perſons , fo calling of women whozes , am therefoze . 


Nil capiac per Billam, niſi. 
Preſton againſt Mortlock. 


Mich, 165 2, Banc. ſup, 


A Acton of Treſpaſs was bzought againf 4 Defendants , andbefoze # © Gee £ 
A! Uerdia one of them dyed , and the Uerdict was found again@ the 
Defendant : Twiſden pzayed the Plaintif might have judgement again: i 

the other thzee, Roll chief luſtice anſwered, If you will relinquiſh your daa 

mages a to the perſon that is, dead, you may have judgement agaiaſt the 


10 


. reſt. 


Davis againſt the Lord Foliot. 


Mich. 165 1. Banc. ſup. ud 


1 He Court was moved to grant the good behaviour againſt the L,Fokor; in for 

becauſe he was endiced fo2 a foul Battery at the Hetstons in London be good bes 
and the Bil was found againſt him. But Roll chief luſtice anſwered , Ijti 
cannot be granted upon a motion ; but you muſt prefer Articles againſt him Good vcha. 
here upon Oath, and then you may move for it, and if there appear cauſe in vieur, 


the Articles it ſhall be granted, 
Mich. 16 5 1. Banc. ſup. Jo 


= He Court was moved foz a w2it to ſweat one in the Office of a Pato?2, — a Writ to 
to which he was eleced ten the Bozeugb of Trevenny in Cornewall, be- 5 Oe 

cauſe the old Pato2 did not ſwear him in due time as he oaght to do, but did Aale co, 

adjourn the Court befo2e it was done, Roll chief Juſtice anſwered, that Lowa, 

there is no p2efident to ſwear ſach an Dfficer , yet o2vdered, that notice 


| ould be given to the Town, and preſidents to be brought into Court, if a- 


ny were to warrant it. 


Qq 2 Whi t. 


— —— — — —— 0 — —— ͤ NdN———— — — 


Much. 155 1. 


Whitway againſt Pinſent. 
Mich, 165 1. Banc. ſap, 


Paſc. 1651, rot. 61, 
13 


— A 22 made a leaſe of lands foz pears by deed, and cobenanted lat the 
e 


venants. ſee «his Aſsigns ould enjop them during the Term, the Leſſo2 
made theDefendant his Executoꝛ x dyed. The Leſſee aſsigns over his Term, 

a Þtranger enters upon the Alsignee the Alsignee takes 40 l. in ſatista⸗ 
tion foz his being ejected of the Aſsfgno2, and afterwards bzings an At. 
on of Covenant againft the Executoz of the Leſoz the Defendant, The 
Defendant pleads the acceptance of the 40 l. of the Aſoignoꝛ in ſatisfaction 
of the w;ong done him in Bar of the Action, and to this plea the Plaintitk 

Bar. demurred. The queſtfon here was, whether the Action of Covenant did 
lye againſt the Defendant, ſince that the Plaintiff had received 40 l. of his 
Aſsianoz in ſatisfaction, Roll chief Iuſtice ſatd, that here is a double Cove- 
nant, one of the Leſſoz, and the other of the Aſsigno2 , and thereſoze the 
Addon. party map have two Actfons , and therefoze he is not here barred, to bzing 
this ſecond Action , though he have barred himſelf by the acceptance of the 

40 l. from bzinging an Action againft his Aſs\gnoz, and the Defendant 

bath not pleaved that the 40 l. was given in ſatisfaction of both the Cove. 

9 nants s fo2 then it had been other wapes. / Ierman luſtice to the ſame effec, 
That they are ſeveral Covenants, by ſeveral deeds , and both the parttes 

are ſeverellp bound, and ſatigfacton given by one of them, is not the ſatis- 

facifon of the other, And he ſaid it Leſſee ſoʒ years aſsfan over his Term 

the Lefſo2 having notice thereof,and he accept the rent from the aſsigne e. de 

cannot demand the rent of the Leſſee afterwards, yet he may ſue other Co. 

venants conteined in the leaſe againſt him, as fo2 reparations oz the like. 

The rule was for the Plaintiff to take his Indgemenr, niſi, 


Mich. 165 1. Banc, ſup. 
2 
For 2 cettia- C Erjeant Glyn moved fo a certiorari ta tremobe an endidment of foꝛci⸗ 
rari toremove ble entrp that was once befoze removed hither,and after ſent down by a 
an 22 rocedendo, becauſe the Juſtices below will not grant reſtitution. Roll 
me nt. g U chief luſtice anſwered, There is a plea put in , and in ſuch caſe it is not uſu- 
al to grant a certiorati, pet it map be that it may be granted , therefore let 
the other ſide ſhew cauſe on Monday next why it ſhould not be granted, 


Cantrell againſt Stephens, 


a 
Mich, 1651, Banc, ſap, 
14 | 
Arreſt of Antre!i ought an Aion upon the caſe againſt Stephens fo2 topping 
1adgement his way in a Pecow called Madbrook fn the pariſh of Redriff in Kent; 


to: an Action upon not cutitp pleaded , and a verdia found fo2 the Platatiff, At was mo- 


pon the caſe, ved in arreſt of Judgement that the Plaintiff as Leſſee, to the Haberdaſh ⸗ 


for Ropping ers company of London, claimed to have a wap fo2 them, whereas they 


a Way, 


| having let the land cannot have the way, but the Leſſ& in poſſeſston, 2ly. 
3 ſ The 


— 
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The pꝛeſcription is not rightly applyed , foz it ought to be fo2 them to have 

a wap pro tenentibus et occupatoribus ſuis, which is not ſo here, Twitiden 
anſwered it ſhall be intended Tenants, and Occuppers to the Yaberdaſh- 

ers, though it be not ſaid ſuis. Latch ſaid that a pzeſcriptfon per que eſtate 

is good in an Action upon the Caſc, becauſe no land is claimed, and Green 

on the ſame ſide ſad, the exception taken was helped by the verdi. Wild 

on the other ſine ſaid, that it doth not arpear that the Tenant wto bzings 

the Action, comes in by the Haberdaſhers who claim the wap, and ſo he 
cannot pꝛeſcribe to have it. and the pꝛeſeription onght to be laid pro tenen · Preſcriprion, 
tibus & ſubtenentibus, u hich Roll chief luſtice denped, and ſaid that it i 

laid that the Haberdaſhers were ſeiſed in Fe, & poſtes huc uſq; , and ſo 

thep have the Fee at the time, and map pꝛeſcribe; but it had been better fo 

the party to have ſhelved that he was their Menant ; but it being after a 
verdic, the queſtion is whether it be not helped, Upon reading the Re- 
toꝛ d, Roll chief Iuſtice obſerved, that it appeared not whoſe Dccupyer and 
Tenant the Plaintiff io; but only by wap of argument; but ſald the que» 

fifon is whether the verdid do help it, and he inclyned it did not, becauſe verdi. 
the Action ts bꝛought by the Tenant, who hath not entitled htmſelf to the!“ * <= 4 
Acton , foz he hath made only a title to the way in the Habervaſhers ; but 1 l. 
bath derived no Cate from them to himſelf, At another dap Roll chief 
Iuſtice ſaid, we muſt not take things by intendment and here is a fafler in 

the very gist ol the Aion , fo2 the Plaintiff bath not entitled himſelf to 

the Acton, foz he hath no intereſt , foz it appearsnot how he is Ocupper of 

the land, foz he doth not ſap he is Ocupator ſuus, and as he hath laid the 
Declaration, the Company ought to have bought the Aon lerman 
Iuſtice to the ſame effec , and ſaid that upon a demurrer it had been cleetly 
naught and the verdict here doth not help it, foz no title appears foz the 
Plaintiff, and the verdid cannot give him that he had not befoze, Nicho« 

las and Ask Juſtices to the ſame effect, Roll, Jf it had been Ocupator ſous, 

J doubt it would not make the Declaration good, becauſe it ſhews not by 
what title So Ide rule was nil capiat per billam, niſi. 


Tayler againſt Web, 


Mich, 165 1, Banc, ſup. 
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Hill, 1:50, rot, 240. 


I Nan ejeRione fitmæ upon a leaſe ſoz 7 years there was a ſpecial verdid 5pecia! ver- 
found, and the queſtions in the Caſe grew upon the wo2dg of a Will 4:8 in an e- 
that were falſe ozthographp, viz. J do make my Coſen Giles Bridges my}. — 
Solle Ayeare and my Yexecutor, meaning my ſole Belt, and Executoz- 8 
Powis of Councel with the Plaintiff held, that the Mill was good to make 

Giles Briges the Tcftatozs Heir and Executoz , notwithſtanding the mif- 

w2iting of the wo2vs, and that bythe Will the. Land and perſonal Eftate 

paſſed unto him, fo2 he ſaid, ff by my Will J make one my Þcfr , This 
is a deviſe to him of all my Lands in Fee, fo2 the Deviſee is put in loco 

» hæredis, and ſhall be like an Heit by deſcent, foz he is heres faRas, althongh 
| he be not. zres natus, Mich. 31 & 32 Eliz. rot. 235 Godfreys Reports, Hob. 
rep. f. 34. b. Coundens caſe, Hob. new edition 75. Spark againſt Burrell, the 
very caſe in point adjudged, 7 E. 6. Br, Done 44. and Deviſe 48, and in this 
Caſe the Deviſee had annuittes to pay, and monies foz Legacies , which 
ſhe wo the intent of the Teſtatoz to be, that he ſhall have his Lands and 
Goods , neither ſhall the W the wozd Peit hurt the Min, fo: 
J 3 the 
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— the intent of the Tc Nato; ſhall be followed, if tt may be known, as it may 
3 


well be here, Hob. f. 5 H. 7. f. 12. Cooks Lit. f. 323. Dyer 325.*21p. 
Pilnaming in a Mill ſhall not hurt the Will, Dyer 323721 Rich, 2. Firzb, 
deviſe 27. 10. rep. 57.031y, Falle Latin ſhall not deffrop deeds noꝛ plead» 
ings, though it wfil abat zits, a forriori falſe Engliſh ſhall not deſtroy 
a Will, 9 H. 7, 16? 10. rep; Dsborns caſe, Hob. 227. +» a-9 H,6,7. a 
a. and here is only vitium ſcriproris,and that cannot deſtroy a Mill, Hob, f. 
162. Walkers taſe. f. i og, & tog. . rep. 48. a. Dyer. 17 Eliz. f. 342. Digbyes caſe. 
Another re aſon is, the wo2d Petr is here witten actoꝛding to the pꝛonun 
cation, and ſound of the wozd, though it agree not in letters, and H. that 
is left out is no letter, but an aſperate note, and the language in England 
as it differs in time, ſo it differs in place, foz men ſpeak not, nozw3 tte , 
Engliſh in all parts of England altke, and a Will in latin 02 greek is a 
good Will within the Statute , ſo that it is not neceſſarp oz a Mill to be 
good Engliſh, and the Teſfatoz was b2ed in France, and could neſther 
w2:ite no2 ſpeak good Engliſh ," and his Well ſo much the rather is to be 
favoured. Anu falſe En glich hath been allowed in a Bond, viz. ſenteen 
fo2 ſeventeen pounds, 9. rep, 48.2, much moze map it be in a Mill, and 
ſo he pzay2d Judgement fo2 the Plaintiff, Latch fo2 the Defendant argu⸗ 
ed that the Mill was not good, he conſidered 2, points. 1. When a man 
makes one his ſolle Ayeare and Pexecutoz what conftrudion the wo;ds 
Wall have. aly. Wyat Cate is conveyed by them, And firf he lad that 
Noberts Caſe cited by Powis was not to the purpoſe. 1. Becanſe ft fs not 
the pꝛincipal caſe. And 2ly. It is but an opinion there, and an Heir 
be without land, And fo2 Counden and Clarks caſe that was cit ed, as ft was 
urged, it is loꝛ me, and not againſt me, and there can be no authozity cited, 
that it one make a man his Meir, that his lands are thereby conveped to 
him in Fee ſimple, But in our caſe there can be no certain intent of the 
Teſtatoz found out, and the making of one his Meir in France, where the 
Teſtatoꝛz was bꝛed, accoꝛding to the Civil Law there nſed, is but to make 
him his Executoꝛ, and ſo the Teſtatoꝛ might mean it. And if one in his 
Mill ſay, I make one of my Daughters mp Heir, and do not ſap of his 
Lands, this ſhall not dilinherit the other Daughters, and it there ſhould bs 
any Eſtate conveyed here, it cannot be but an Eſtate fo2 life. Brook Done 
44. 8 Jac, C. B. Inkerſalls caſe, 3zly. The ill ozthogrophy here makes 
the Will naught , fo2 a Will cannot be made good by conjecures, Hob. 
34, Mich. 23 Car. Robinſons caſe, the Judgement was reverſed fo2 wzt- 
ting the woꝛd Aeris initeed of zris with a d ne. Irin, 17 Car, C. B, 
rot, 74. and in Skirret and Skinners caſe libis a dath over put foz libris 
was adjudced ill, and in our caſe here are divers woꝛds m And 
fo2 the variation of our Engliſb dialect which is objected it is to no parpoſe , 
becauſe this will was lately made g theafalec alters not in ſo ſhozt a 
and the of theCounty where the Will was made, viz. Gloceſter Shire 
agrees not with the Will, And Hill, 6, Car, this Will came in diſpute in 
the Court of wards, and a decree there paſſed againſt the Mill in this point. 


Che Court ſafd, the caſe fs doubtful, becauſe the Will doth not ſay, J make 


him heir of my Land, but generally my heir and Executo2, but the falſe 
w2iting hurts not a Mill, it the Teſtatoꝛs mind map be found out. Adjours 
ned to be argued again. P-flon y, 719 ol 14 & . 


Wood 
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Wood againſt Topham. 


Mech. 1651 Banc, ſup, 8 e 


V X / Ood bzought an Acton of Tr: ſpaſſe upon the caſe quare filium & A et 
heredem rapuit et maritzvir,agoin ft Topham, upon not guilty plea» ju cg: ment in 

ded, and a verdfdic found ſoz the Plaintiff, the Defendant moved in ar- u Aton on 

reſt of Judgement, and takes theſe exceptions to the Declaratton, 1, That =, a9 

the Plaintiff doth not ſap cujus maritagium ad ipſum pertiner. zly. That 

he doth not ſap that the Heir was within age; and Maynard of Councel 

with the Defendant ſald that the exceptions are not to the wit, but to the 

Declaration, and the Action being a Treſpaſſe to recoter the Damages, 

the Plaintiff ought to entitle himſelt to the mariage ſo2 the loſſe whereof 

he would recover damages, fo2 the Yeir it map be is net Meir apparent to 

bim, and then is no mariage due to him, and here fs a ſpecial Declaras 

tion, fo: the loſſe of the marfage. Roll chief iuſtice anſwered, the wiits yy, 1 E 7 2 

are good both wayes, and ſo may the Declaration be either with thoſe Declararicy 

woꝛds, 02 without them, and he makes not the ground of his Acton, to be 

that the martage belonged to him; but of Common right it doth belong to cn 

bim, and the Wo ds are uſed to be alleged, only to intteaſe the Damages, gu. 

ans the ground of the Declaration is only quare filium ſuum & bæredem ra- 

puit, and ſoz this the Plaintiff ought to have his Judgement. lerman Iuſtice 

differed, and ſaid, the Pl aſntiff doth not ſhew he had any damage by the 

mariage, 4 it mey be thet he had been maryed befoze, oz was of ſull age £ 

ſono cauſe of Adfon, N cholas Iuſtice,as Roll, and ſatd that by the Law the 

martage belongs to the Father, and ft may p2ove a diſhonour to the lami- 

ly to have tis ſon taken away, and maryed without the Fathers conſent. - 

Ask Juſtice to theYams effect , and ſo Iudgement was given for the Plaintiff, 

niſi. Antea, 23*. 


Mich. 165 1. Banc. ſup. . 
/ 

® He Court was moved to mitigate fines, that were to be ſet upon rio» 11crion to 

ters that were found guflty upon an inſozmation exhibited againſt micigare 
them, foz the tlotous cutting down of wood. But Wild on the other ſide 1 for rior, 
p2ayed there might be good fines. ſt t upon them acco2ding to the fac found 
upon the Recozd , becauſe it was a foul riot. The Court anſwered, they 
are found guſltp of the riot, and therefoze the fine cannot be leſſe than ten F. 
pounds at the leaſt fo2 the pztncipal, there being a verdict in the caſe, and 
ſo let it be, and q. marks a piece for the reſt, Foz we mult pzeſerve the 
peace of the County, 


Baker againſt Smith. 


Mich. 165 1. Banc, ſup. — 2 8 34 
5 Dr Oman 
T I: caſe of Baker and Smith fo2merly ſpoken to was again moved, and In 2nſmer 10 
Maynard anſwered the exceptions offered in arreſt of Judgement. 1. alter — 
It was objected that here was not a mutual pzomiſe ſet fozth between the {#5 0 --. 
partyes, fo: there is no agreement made by the Feme , fo? it is only ſaid, #2 I fi 4a 
that ſhe conſented to marry the party, which is not a binding agreement. :80 


To this he anſwered, here was a mutual, and binding agrec ment, . 
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304 Mbh: 1651. 
be not ſoplainly expꝛ eſſed in wozds as it might have been, 3 H. 5. 26, 37/2 

4 verbal pꝛomiſe map be diſcharged by wozds, and ſo it is ders, Ri; a 
ge \ (ww 383/21 4znd Stokes caſe, Trin. 10 Car, tot. 236. Next it is not neceſſary here to 

give notice of the diſcharge of the pꝛomiſe, though tf there be notice it is wel 
enough, becauſe the thing to be done upon it, to wit the payment of the 
1000 |, is certain, and te diſcharge ſhall be intended to be in the pꝛeſence of 
the party to whom it is given; fo2 the Declaration is exoneravic ipſum , 
which all not be intended in his abſence. Paich, 10 Car, Harvy and Lople- 


f 8 caſe, and Mich. 8 lac. Martin «nd Wilbic, Hog ore, Palch. 


” 4 4334 1 Car. Banc, Reg, 7 lac, Bradlyes Caſe, 14 lac. Ve Goodtoſe. 
29 Latch on the other ſide argued , that here is no binding pꝛomiſe on the de. 
half ofthe woman to marrp with the Defendant , and ſo the diſcharge of it 
can be no conſtveration ; foz this is not a rectp2ocal , but a bare acceptation 
of the pzomiſe made by the other ; and an ation of the caſe lay not againft 
her if ſh had refuſed to marry with the Delendant, becauſe here is no re- 
pzomiſsfon made by her. 2ly. Jt appears not that the diſcharge was in 
convenient time, foz ft was 2 pears after; but admitting that tobe ſo , pet 
here is no notice of the diſcharge , and that is neceſſary to be given, and it 
Wall not be intended to be given without ſhewing it, foz the Declaration 
ought to be certain, and here is no inducement in it that there was any no- 
tice given in his pzeſence , and ff it were given in his abſence , he ought to 
have notice given him of his diſcharge , elſz how Thould hc know it - 
and it were unreaſonable to charge him if he hav no notice, and by a third 
"oe perſon he cannot receive notice, as it is in the Caſcs put by Þ2, Maynard 
how Ne. :63/al on the otter ſive, Jn the Caſe of Peck and Ingram in this Court adjudged 
i * that the party ought to ha ve notice when the Feme lett her Fathers Home - 
and came to ſuch a place, Roll chief Juſtice ſafd, here ure twop:omiſes, \ 
1. The Feme aſſumed, that i the Defendant would marry her, ſhe would 
Co: fidera- *' conſent to him; and here is a conſideration , alttongh tte be not an abſo- 
rm _ Inte mutualp2omiſe , fo; it is a pꝛomiſs in law, ano the Adion map be 
* = ſe in laid by way of conſideration, oꝛ by way of mutual Contrad. 2ly, Here ts 
Mutual Co- but a pꝛomiſe de tuturo, and there may be a te mpoꝛal loſs, although tue 
rraR. thing to be done, viz. the martage, be ſplritual; And the diſ engagement of 
Implica:i.n. the party doth not imply notice; but the demand of the 1000 !, now tinplics 
. a diſcharge, noꝛ can the party here take notice of a third perſon, and there⸗ 
* foze it is neceſlaty to gibe him notice; foꝛ where the party cannot take no 
tice from any but the partp himſelt᷑. there notice mult be given him. lerman 
Juſtice held, here was a good mutual pꝛomiſe to rail e a conſide ratton, and 
by the woꝛds exoneravit ipſum, it ſhall be intended to be to the perſon, 
himſelf, x this implyes a notice, eſpeciallp it being after a verdia, N. cholas 
Juſt. much to the effec as Roll chief luſt. but he doubted whether the woꝛds 
do imply a perſonal notice, fo2 ft map be i: was in his abſence, and the ver- 
dia will not help it, and ſo there can be no judgement. A K uſtice ſatd, 
here was a good pꝛomiſe but the woꝛds exonersvit ipſum do not imply a 
notice, ſo the Court was divided, and wouldadviles 
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- Hume againſt Hincon. 
4 
20 Mich. 165. Banc, ſup, 
+-v Saf Ume b:onght an Adion upon the Caſe againſt Hinton, and declared, 
jadg- ment in © 3 Lt at ithereas the Son of the Defendant did in his life-time owe unto 


an 4&0 up the Platntif 8 1, and dyed inteſtate, the Plaintit did demand the laid 8 l. 
on n <2 of the Defeudant, being Pother to the inteſtate ; whereupon ſhe being la- 


vi £00” tiefied of the jnſtneſs of the debt, did aſſume and pzomiſe unto the Plainttr, 
x that 


XUl 


UM 
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that if he would tap fo2 the money till Mich. next, that tien the would pap 
t. Upon non Aſſumpſit pleaded, and a verdia found lo: the Plaintit, the 
Defendant moved in Arreſt of Judgement, that here u as no conſiocration 
to ground the A ſſumpſit upon, becauſe it was not the debt of tte party ti;at 
aſſumed to pay it, neither was ſhe Exccutoz oz adminiſtratoz no2 con · 
ſequently lyable any way by law to pay it, andtherefoze an Aſſump- 
fic to pay a remedfleſs debt, it the Plaintit would ap foz it, is no good At- 
ſumpſic, as fn 6 Car, in this Court, fn Morgan Caſe. An aſſumpſit to 
pay the rent of the land behind, ik the party d fo2bear to diſtrein Tozn 
in the ſhocks, was adjudged no good Aſſumpſit, becanſe ſuch Ton is not 
diſtreinable, and it appears not here what perſon the Son was, oz where 
he lived, 02 that he either had oz leſt any goods, and the meer ground of 
the Acton is the picty of the Bother, and no other matter. And here ap- 
pears no perſon liable to pay this debt. neither plainly, no2 by intendment, 
and the O2dinary is not chargeable it no goods come to his hands. And 21p, 
There — no Oꝛdinary, fo it is taken awapdy the Parliament, and 

9 rep/*Bains caſe is not like to this caſe , neſther is Ioces and Smiths caſe Ao x (bo 2674 
Trin. 8 lac, rot, 192. like to this caſe, foz there was a perſon liable to be 

fed, but it is not ſohere , ſothat this is a ſtronger caſe. But if there 

ſhould be a god conſideration , pet the averment cf the perfozmance of it is 

not good, fo2 it is not certain how he taped, Wild foz the Plaintif teld,tt at 

here is a god conſideration , becauſe the Plaintit is hereby tyed not to (us 

any perſon u hatſoe ver ſoꝛ the debt till Michaelmas, and ſo it is a pꝛe judice 

to him to fozbear ; And it ſhall be intended here that the IntcCate did leave 

ſuſficſent goods to ſaticfie the debt; and though there be no D2dinarp , pet 

the party that takes the goods may be ſued, and the Caſe of and 

Smith cited is foz the Plaintit in my Repozt, and the judgement is not 

there entred in the Roll, but in the Pargent only, 1 entred pro Defen- 

dente, and the caſe of Hill and Baily is ſince that, and tt is with me , and is 

to be pzeferred befoze the other, becauſe it is a later judgement. ly. The 

aberment is good fn ſubſtance , although it be not ſo crpzeſs in wozds as it 

might have been, and it is now after a Ucrdi>d, The Court fo2 the firſt 

point held, here was a good conſideration , oz it is that the Plaintif ſhall Cord 

fo2bear to ſue foz the money generally, which goes to all the wozld, and it . ab 
is not only to fo2bear to ſue a particular perſon , but to fozbear to ſue foz 

the money; and this fozbearance map be a pzejudice to the party, and a loſs 

in not ſuing till that time. But foz the latter exception Roll chief luſtice 

ſad , it the bzeach be not well aſsigned the verdict will not help it; and pou Breach. 

ſap that pou ſtaped in expectation of the money, and do not ſay abſolutely 

that pou ſhaped. Thereſore let us ſee a book, and ſpeak to the laſt point a- Ori. 

gain on Saturday next. In this caſe Roll chief luſtice ſaid, where there is 

no body elſe to be ſued loʒ a D. bt, the O2dinarp is to be ſued, although ke D:bc. 

is not to be charged, if he have no goods, and in London it is uſual to do it; 

and now Sir Nathaniel Brent is in place of the O2dinarp thzoughout all 

England, Afterward judgement was given for the Plaintif, becauſe the cov: 

ſideration and the averment were held both good, 


Mich. 165 1. Banc. ſup. 


27 


Ne Harding was endiaed 21 Car, foz an Afſault and Battery made in 
Weſtminſter hall, and the party found guilty the Court was moved . r jw... 
fo2 à rule to enter judgement againſt him, becauſe it was ſo long ſince the ment. 
Uerdfc. But the Court ſaid, it yon map do it by the rules of the Court 
enter it. foz we will make no rule without hearing the other ſide, therefo:e 
give notice, & thea move it again, Rr Mich, 


—— — — — 
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12 
5 A N Aaion of Debt was bzought upon an Obligation of 2000 l. foz per 
2 D. clarat ion tozmance of the Covenants of an Indenture. The Detendant de - 
in O be upon murs to the Declaration, and the Plaintif joyns in the Demurrer ; and af- 
Ob ipatio: ter reading of the Recozd , and the Exceptions opened, Twilden moved 
ee the Court foz the Plaintif, that he might diſcontinue his agion, becauſe 
D continua. there was a fault in the laping it. Roll chief Iuſtice ſafd , Let it tap as it 
aucc. ts this Term, foz this is in our diſcretion, and it is but a flip fn pleading, 
and in the mean time we will adviſe, 


Barnard againſt King. 


Mich, 165 1 Banc. ſup. 
Paſch. 1651, rot. 467. 


23 
3 Arnard bzought an Adton of Debt upon an Obligation of 500 l. to 
a replication Bun to an Award. The Defendant pleaded nullum arbicrium, The 
in D: br upon Plaintit teplies that the Umpire made the award, and ſets it fozth, 
yon 5212 and alsigns a bzeach: To this Repiſcatton the Defendant demurred, and 
avs tahts exteptton, that the Platntif ſets foꝛth that the Arbitratoꝛs could not 
agree, and after thep had denfed to make the Award, the ſame day the 
Umpire made the Award, Latch of Conncel with the Defendant held 
this Award ſet fo2th in the Ri piication to be naught, becauſe the ſubmiſgt- 
on was, that if the Arbitratoꝛs ſhall not make the Award to mozrow, then 
the Umpire ſhall make the Umptrage and hcre the Ulmpfrage is made 
upon the ſame day that was given to the Arbitatozs to make the Award , 
and they have the whole day by the ſubmiſgfon to make it in, and although 
they cannot agree to make it one part of the dap, they may agree after- 
wards the ſame dap to make it, and this ofſagreement is not a giving up of 
their authozity, and Wood and Clements caſe, 24 Car, is not againſt this, 
ly. It is not ſafd that the arbitrement was deltvered, zip. The matter as 
warved is not within the ſubmiſgion , namely the papment of the rent ex- 
pꝛeſſed. Hales on the other fide argued, that the Umpire might make the 
Award upon that dap that is ſet fo2th; and the Condition here is all one, 
as il it had been ſato, if the Arbitratozs make the Award to mozroip, - 02 if 
Rey O 4 * the Umpire make the Award to mozrow. Paſch. 14 Tac. Barry and elt tate 
. And the wo ꝛds here Poſtquam denegaſſ*nr, et deſeruiſlent fg a dfrec aver⸗ 
ment that the Arbitratoꝛs could not agree to make the Award; and Arbf- 
tratoꝛs map make an award after thep have choſen an Umpire; and al: 
though the Umpire had power to make th: Umptrage a day after they 
made it; pet it it be made befo2e it is a good UI mpirage , tt the Law per- 
mit it, and the Umpirage here is well deltvered, fo2 the ſabmiffs{on fs not 
that it ſhall be delivered to both parties, but generally that ft ſhall be delt⸗ 
vered, and thercfo2e it is well if it be delivered to one, it being ready to be 
delivered to the other: And fo2 the papment of the rent, although it be 
a future Act, pet being matter of ſattsfacton, it is good . although it be 
| e Bier not cxrp2eſſed in the ſubmiſston. Roll chief Iuitice ſafd, ſoz the laſt matter 
© the woꝛds ſoper præmiſſis ings the papment of the rent within the lubmil. 
1 ſion, otherwiſe the awarding of the papment thereof would not be good by 
wap of ſatisfaction : But here the Tontroveriie is ſoꝛ the land foz which the 
rent 


. 


— 
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rent is to be paid, and the matter doth not appear fo be out of the ſabmifoly _ 
an, and it is not neceCarp to aver that the land was in Controbetile. 211ꝶ7½... 
oz the delivery of the Award it is well enoogh as if is, fo it is not ſpect- 
ed to whom the A mytr e hail deltvet the Ampirage, although it be ex- 
pzeſſed to whom the Arbitrato2s were to deliver thefr ward , if thoy boo 
made it. But the main queſtionhore is, if the M mptre could make ge 
Umpirage the dap it was made; and fo2 that J hold he could not, becanfe utnpiczge, 
the authozity given by the ſubmiſston to the Arbitratozs was not vetermt- Y 
ned when th2 Umpirags was made; and by the ſubmiſsfon the Atbitratozs 4 rd. 
have no authozity to make an Umpire , foz then it hav been goed, and it 
appears not that the Ampite bad concurrent-awthozity with the Arbitra- 
to28; fo2 it is not ſatd if the Arbftratozo make no arblitrement then the 
Umpire hall make it; but here is a Condition ton the Ardittatoꝛs to have 
all the dap pꝛecedent to make the arbitration in, and no concurring powet 
is given to the Umpire that dap, foz the Arbitrato2s have all of it to agree 
in, and till it is ended the Umpire hath no powet at all, otherwiſe the ſub. 
milsion would be repugnant in it ſelf. The teſt of the Judges concurred 
fn al, and ſoruled, I hat the Plaintif nil capiat per billam, niſi. 


—— 


Theoba!ls 2pain(t Newton: 
Mich. 165 1. Banc, ſup, 24- 


He was ſned upon the Statnte of Inmates, aud the diſtringas furata 
Oe tate ene Sunday, and out of Term, and ſo is ertonious, The 
queltion dere was, whether it de not helped by the Statutes of Jeofails, of 
18 EliZ, ahd 21 lac, Roll chief luſtice held, that the Statutes extend not [cofails; 
to penal Nawe, although it be amb{gnoully penned, no to anp pzoceſſes 
grounded upon them, foz the Pzoviſo exempts the Oziginal agion, and by 
conſequence all pzoreſſes depending upon ft are excepted, ſo that here is no Venire de 
good tryal, but there ſhall be a venite de novo, niſi, doro. 


Tayler and Webb. Jak 3or pt (6302 


Mich. 1651. Banc, ſup. « 24 


TY Caſe of Tayler and Webb which aroſe upon a ſpecial verdict upon _. ... 
theſe woꝛds of WY, viz. I make my Coſen Giles Bytvges my ſoll ayere *E 
and yexecutor, was again moved and argued by Hales , and he made th2ee „rds of a 


If any, what eſtate paCeth, 3ly. Whether the falſe © doth hart 
the Will, Foz the fir{t he ſaid, that by making one his ſole land pat. 
ſeth to him. Che wozd heir is to be conſidered either in relation to an Art- 
teſtoʒ, and ſo one cannot make one his heir, oz it may be conſidered in re- 
lation to a thing to be inherited, to wit lands oz tenements, and fo one 
map make another his heir, and thus a Cuſtom map make one a mans hetr, 
as it is in Bozough Engliſh ; and an accident map thus alſo make one a 
mans beit, as it is in the Caſe of poſſeſſĩo fracris,Coundens caſe, Hob. Rep.34t 
Caſe 947. And here it is all one to make one his heir and to make him heir 
of higlands; and the reaſons are , Firſt, the wozy heit here cannot have 
ny 77 fo he cannot make him his 
belt atherwiſe , und the woꝛds may be moze reaſonadip intended ſo. :1y. 
Lhe woꝛ ds carry in them the plain intentton of the Deviſoz, that the party 
ould have his lands, although the ous me not verp P3oper 
r2 3 H. 


ere dict upon the 


queſtions. 1. Whether any eſfate paſeth by the wo2ds of the will, alp. will, #4 . | 
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H. 7, A deviſe of lands to his ſon after the death ol his wife, paſſed an E- 
Mate fo2 life to the wife , although no ſuch Eſtate was erp2efed- in 
the Mill; ſo here, although no exp2efſe Effate of land be deviſed, 

pet the Deviſee ſhall have the lands by the intent of the Deviſoz, zy. Jn 

o2dinary ſpecch , ff one make ſnch an one his Heir, it is intended that he 

47 . gives bim t is lands, 8 Car. in the C. B. in Spurt and bent caſe. A deviſe 
4 © gf his in e, — deviſe — — — Trin. 3. Iac. in Ter- 

tyes caſe, A deyiſe of all dis rents in tap d his lands, bi cauſe in vul⸗ 
442. — 2 — ed. is the rents { — and in Pirs and Sands caſe in this 
61 uu Court, A deviſe ofall his free lands in Holford did paſſe a poꝛtion of 
Tithes , and in the caſe of one Iohnſon, a deviſe of all his eſtate paſſed all 

his lands. / And the wo2ds cannot bear the fence to make him Executoz, 

acco2ding to the Civil Law, as hath been objected, ſoꝛ the Mill ſhall be in⸗ 

tended as it is, to be an Engliſù mans Wil, and ſo the woꝛd Heir in it 

ſhall be interpꝛeted accozding to out Law, and not the Civill Law, and 

even in the Civill law to make one his Hefr doth convey unto him all his 

lands, fo2 he is hzres reſtamentarius, aithough not hæres legitim. And 

in this Will here are fo exp2eſsfons, foz the party is made Mett and Exe⸗ 

cuto2, which two wo2ds cannot ſignifie one thing, fo2 that would be an idle 

expꝛelston. 4ly. There are ſome clauſes in the Mill, which ſhew the in- 

tent of the Teſtatoꝛ was to convey his lands, ff it were needful to meke 

uſe of them, 1. There are ſeveral annuſtfes ſoz the Deviſce to pap. 

2lp, Me direas him whete the convepances and aſſurances of his lands 

were laid up, which plainly ſhewhe meant he ſhould have his land. zly. 

The woꝛds eit and Executot are joyned together, to ſhew that he gives 

him all his lands and goods. elſe one of the wozvs muſt be tmperfea, and 

ineffectual, which ſhall not be intended. Foz Authozitp 7 E. 6. Bt᷑r deviſe 

38.bp deviſing that one Son ſhall be Heir to the other, it ſhall be intended of 

lands, ſo in conftructfon of law it ſhall be hcre intended that the Deviſoz 

len es made him Heir of his lands, Hob, Repor Sparkes and Burnells caſe, 
P William and Anthony ſhall be cach others Heit, and it is not ſafd of land, 
yet adjudged that it ſhall be ſo meant, and ſo is it in out caſe, and it J 

have lands in fee ſimple , and make one my heir, it all be intended that 

he ſhall have my lands in fee ſimple, although J ſay not that J make him 


N Meir of my lands. Fo? the ſecond queſtion, the reaſons beſoa g expꝛeſſed do 
707 ( %, nifo ſhew thet the lands are paſſed in Fee, as it is in e Hamble- 
tone caſe , ſoꝛʒ the woꝛd Heir ſhall relate to the ſame Eſtate, that the party 


ay = (6 2.60 had in the land, who makes the other his Yet”, 8 lac. Igkcrfals caſe; Foz the 

za point, whether hete ſhall be any good device at all, by reaſon of the falſe 

Engliſt, he ſatd it was all one, and to as good effect as ff the woꝛds were 

all true Engliſh, and neither the intongtuitp, noz the inſufficiency of the 

woꝛds ſhall hurt the TUi!l, as it fs pꝛetended. Fo2 r This fs not in caſe of 

pleading 02 of w2its;but in convepance of lands. It fs truethat in the fozmer 

it doth hurf,becauſe wits and pleadings may be amended, ff they be naught; 

| f but it is fatal in convepanccs, ſo they cannot be amcen3evd, as in Trotman 

Rep om 284 4 18 and Standards caſe, Trin. 165 f. in this Court it was held that impꝛopꝛtetp 
Pp 

of woꝛdsſhall not hurt, if then can admit of a good conſtrud ion. Oe ſinet in 

piſcem mulier formoſa ſuperne. 2lv. This is in a Wil, which is ſuch an 

inftrument, that is much avouted in Law and there foze to be favonra- | 

bly conftrued. zly, This is an Engliſh Min, and admits of much vart- 

ety of dialeas, and therefo:e is not to be critically interpꝛeted. Netther 

are there here anp tnſianificant, oz miſsigntſicant wo2ds, as hath been ob- 

jected, but ſignific ant, ſoꝛ the ſound of the woꝛd as ft is w2itten is the ſame 

as il it had been rightly ſpelled, (o Ayer and Heir ſound both altue. As 

in 3 H. 4. f. T Baxter and B ixſter ſounded alike, 2ly. If the woꝛd — 

might 
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might receive any other ſence , pet it cannot de ſo here , becauſe there ate 
other woꝛds joyned to tt, to declare and lonifle that the Telſtatoz meant 
Heir of dis Lands, and not the element of Ape, 02 a pear, as hath been 
ffrangelp 1 , and would pꝛobe a tidiculous conftrugion. Osborn * 

taſe 10. 25 if Thyos caſe in this Court a demand of do wet de capella, al · V 2 10 8 
though the wo2d were of donbtfull conſtruaion in it ſelf, pet by the ſubject 
matter, it was held to be made certain enough, ſo the wozd Apeare here 
ſhall ret eive conſtruction accoꝛ ding to the ſubject matter, and the coupling 

of ft alſo with the wo2d Vexecutoz, which is alſo falſely witten, ſhews the 
Teltatozs intent. Foz anſwer to the maiu objeaion, viz. that in 5 Car. 
there was a decree made in the Court of wards, by adviſe of the Judges, 

that this was a void and ſencelee Mill, J ſap that that decree ia not of ſo 
great waight , as is a Judgement given in a Court of judicatute at the com- 
mon Law, and this was but an opinion delivered in Court, where the 
Judges were not Judges, and the decree was made as J am enfo:med, 
becauſe thep believed thc Will to be nonſence, the contrary whereof doth g . 
appear by my argument The Court enclyned ſtrongly that the Teſtatoz 
intended to make the Dcviſee Heir of his lands, and that the wozds can Wilt 
receive no other contraction, (oz other conffructons would be very range. 
and fo2ced, and the party that made the Mill, is to be conſidered as one 

that was inops conſilii, and alſothat wanted a ſcribe, and his intent ſcems 
plain, and ſhall not be taken acco2ding to the Civill law, and if it ould, 

the woꝛd Heir will as well extend to the lands as goods, Adjourned to 

be argued again, porn 5% jp 4-2 369 PE 24 


Kymlock againſt Bamfield. 
Mic h. 165 1. Banc. ſup: 


— 


Mich. 24. Car. rot. 593. 6 


againſt Barifield,foz making of apparel, The Defendant pleaded, that - ap 1 


he became bound in a Bond of 60 l. to the Plaintiff in ſatisfaction of the an indevicacus 

Debt, and that the Plaintiff accepted of it, the Plaintif replyed that he div «dump, 

not acccpt ol it, to thtoreplication the Detendant demurred a ſhews foz cauſe, 

that the Plaintiff had tendzed an iſae upon the non acceptance of the Bond, 

whereas it ſhould have been that the Defendant non devenit tentus. On the 

other ſive it was ſafd that it is well enough,s that it ts ſaffictent toſay non 

accepir, and it is not necefary to ſap he refaſed the! obligation, and though 

the replication be not good, pet the plea is alſo naught, and therefoze no 

Judgement can be ſoꝛ 1he Defendant. The plca is quod deveniſſet rentus, 

whereas it ought to be devenit tentus. And alp. He we ws not in what ſum 

oꝛ plate, noz that he betame bound in ſatisfaction. Roll chief Iuſtice ſafd, 

that by entring into Bond the fozmer contra is gone, if you do not refuſe 

it, and it is not fafficient to ſay pon did not accept of the Bond, foz pou 

may pet accept it if you pleaſe , and the party cannot plead non eſt fatum, Ontrack. 

if pou bzing an Action npon it, until it be abſolutely refuſed, and the con- 

tract here is turned into a Bond, and the law vdetcrmines the contra, and pics. 

it is not all one with pleading of the acceptance of a hozſe in ſatistsaton, oz 

02 any other thing as a collateral fatisfacion, and the Plaintiff ought to 

we w that he refuſed the Dbligation, and doth yet refuſe it. An bete is a 

nepative preignans, (03 pou imply by ſaying that pou accepted not the Ob · Negev 

ligation in ſatisfaction, that he 8 2 the obligation, and you might have preignan! 
r3 aid ; 


| bzought an Action upon the caſe upon an indebitatus aſſumpſit Demurrer in 


12 
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5 ſaſd; Non devenic rentus, and fob the other exceptions they are to no 
Diſcontinu- 1 And therefore Judgement ought to be given againſt you; bat by 
the . 


ance our of che Court we can give you leave to diſcontinae your 
Action, 
Harding againſt Freeman. 
27 Mich. 165 1, Banc, ſup, 


Arding bzought an Acton upon the Caſe againſt Freeman, and decla- 
— red againft him, that the Defendant vid ſell unto him a Gelding, and 
ludgement in upon the late did * affirm unto bim, that the Gelding was his own 
an Action up. Gelding, and that he bꝛed him of a Colt, whereas he med him not of a 
on the caſe Colt, neither was it his own Gelding , but another mans Gelving, and ſo 
upon the (ale concludes to his damage. Upon not guflty pleaded, and a Uerdin found 
ot a Horſe,  foz the Plaintif, the Defendant moved in Arreſt of Judgement, 1. That 


grad e | this fate of the Gelving „the Defendant hav made no warranty of him; 


and therefo2e though the ſale were not good, yet the Action lies not. 21y, 
Mhe Plaintif doth not declare that the Defenvant knowing the Gelding to 
be another mans, did affirm him to be his own, and ſo here doth not ap- 
uu to be any fraud fn the ſale, Twiſden anſwered, that the woꝛds are ſuf- 

tient to imply a diſceit, though they expꝛeſs not, that he knowing it to be 
another mans ho2ſe did make that affirmation, fo2 the woꝛds are that he 
did ft falſo et fraudulenter, and affirmed the Pozſe to be His own, But 
the Court ſta cd the Judgement, foz they ſaid, that here is no dired atfir« 
mation, but only an intendment that ſcienter · fecit, yet afterwards; judge- 
ment was given for the Plaintif. 


Davis againſt the Lord Foliot. 


28 Mich, 16 51, Banc, ſup. 


Vi woo 3451 Dig bzought an acfon of Aﬀſanlt and Battery and wounding againſt 
| ths Lozd Folior, and had a verdic againſt him, and a wit of enquiry 

For a new Of damages and upon the wꝛit of Enquiry 200 l. damages were found, The 
wric ot E Plainttf moved the Court fo2 anew w2tt, becauſe by reaſon ot the vil- 
quiry of da- fulneſs of the Jury the damages were founo too ſmall, I wiſden on the 0» 
2 ther ſive urged ,-that it could not de, becauſe there was no miſcarrſage 
pꝛoved in execution of the wit, but it appears to de well executed, Roll 

chief Juſtice anſwered, though we grant not a new wit, pct we can in- 

treaſe the damages upon view of the wound, and here appears to have 
— ion been a foul Battery by the dagger pꝛoduced in the Court, and by the party 
Con 7 © himſelf that is wounded, and it is not fit that a wiltull Jury would pꝛeju- 
. dice the party, therefo2e efther confent to a new w2tt, oz elſe bzing pour 
witnefeson both des and we will hear the motion again. At another day 

Wild ſaid the Court cannot increaſe damages upon # vie of the party, if 

he be not matmed , and here is no malming, but only a Battery and 
wounding: But the Court anfwered that they would adviſe upon that 

point, fo2 it ſeems thers is the ſame reaſon fo2 encreafing of damages fn 

both caſes. At another day Gen moved fo increaſe of damages upon 

the view, and urged 9 H. 4. PX; H. Co 4. and Bret, and Middle» 

ton caſe in this Court. Twilden on the other five confeffe the Books 

were ſo, but here the Battery is not apparent, and the wound is internal, 

and not to be viewed by the Court. Roll chief Juftice ſafd, 3 things ate 
conſiderable, 1. whether the Court can increaſe the damages, 2ty, — 

ther 


_ — — — 
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ther the wound be apparent ⸗ and zly Whether the damages given be too 
ſmall » The Court upon view of tre party, and examination of Chirur- 
gfons and Witneſs on both ſides upon Oath, did conclude that they might 
increaſe the damages, and that the wound was apparent, and that the da- 
mages were too (mall , and therefozc they increaſed them to 400 l. and 
ſaid they would not encreaſe them moꝛe, becauſe they could not in⸗ 
qufrelinto all tte circumſtances of the fad, as the jury might, but they 
thought fitting to encreaſe them in ſome p;opo2tion,becauſe the offence was 
great, and ſach outragious Aas are not to be lightly puniſhed, 


VVallis againſt Bucknal. 


Hill, 165 2, Banc. ſup, ſ 


V Pon a ſpecial verdic found in an Ejectione firm the caſe fell out to be Yo 291 292 
this: A Coppholder of inheritance made a Letter of Attoznep to to Special Ver- 
jopntly and ſeverallp to ſurrender his Copphold lands in Fee to certain u- © in _ 
ſes, after his death, acco2ding to the Cuſtom of the Panoz. The queſtion — 8 
made by Ellis of Countel with the Platntff was, whether the Cuſtom was / 4, MMoreby 7 
good 02 pot? 2 he argued, that it was not a good Cuſtom, Jn Str Iobn Davis Ke. 45 
Ren is ſaid, a Cuſtom muſt be reaſonable, anda Cuſtom may be 
reaſonable , when it is but againſt a particular Law, and not a general 
Law ; but th@Cuſtom her: thus to convep land, is againſt a general Law. 
Particular Cuſtoms may be againft publique intereſt pro bono public. but if 
they be not, as in our caſe they are not, they are not good. Next an autho21- po bon 
ty given oncht to be Countermarndable, and to determine at the death of the publico, 
party ; but this is not ſo, ano therefoze it is no good authozity, 19 B. 3. f. 
5. Ay. None can give an authozity to another to do a thing which he could 
not do himſelf; but here it is other wile, and thereſoꝛe it is not a good autho« 
rity, ziy. By the death ofthe Copyholder the lands are ſetled in the heir, 
and this authozity given ſhall not de veſt them, and this is not like the ſur· 
rend2ing of lands into the hands of the Lozd; ſoʒ a ſurrender cannot be te⸗ 
voked, but this authozity is revokable, Next , the Uerdict doth not find 
*' © that the 2 Attozneps are Cuſtomary tenants, but only by wap of recital , 
which is not good; noꝛ doth it appear thep were cuſfomarp tenants , at the 
time of the admittance ; and here is not found any poCeſsfon oz title in the 
Defendant , and ſo the Plaintif having pꝛimer polleſsion, the Defendant 
is guilty; neither is it found that the cuſtomary Tenant had fee. in 
the land; And it he bad but an eſtate fo life he conld not make ſucha letter 
of Atto2nep, Alſo the antho2ity giden is not warranted by the Cuſfom ſet 
fo2th. Wilmot of Conncel with the Defendant, ſaid , That this zitp 
here is ſuppo2 ted with a ſpecial dire dion, which may ſurvive the that 
gives it, 1 UH. 7.8, And an authozity map ſurvive the partp.. that 
atves itʒelſe how can anExe 7 yl lands by the authoz{tp given unto him, 
21 E. 4. f. 8. 31 E. 1, Firzherb, 45. und as foz the heir he hath negloced his 
advantage, it he had any, andcannot now take it: But beſives, the aatho- 
rity here given is mo2e than a bare authoʒ ty, faz it is backed with circum- 
ſtances of time and perſon ; and here is alſo a Cuſfom to ſuppozt it, any 
this Cuſtom is a reaſonable Custom, fo? it is but to enable a man to diſ- 
poſe of his own lands: and there are far moze unreaſonable Cuſtoms than 
this allowed in our law, as the Cnſtom of Kent, foz one of the age of 15 
pears to be enabled to ſell bis lands, and this Cuſtom is not againſt anp po- 
ſitive rule of Law, foz the cuſtom fs, to create the authozity to begin after 
his death, and ſo it is not to determine by his death; foz till then it begins 
not; and the Cuſtom here is but to alien lands, which ts no ſtrange thing, 
an 
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and it is extended but within a ſmall compaſs of land, an» ſo cannot be ve⸗ 


ry pꝛe judicial to the publique. And Bambridge and Whaddons caſe 17 Car, 
in this Court, cited on toe other ſive doth differ from this caſe , fo: t.cre 
was no Cuſtom to ſuppozt it. And it doth appear here by the Recozd, that 
Dalby the Attoznep is a cuſtomary Tenant, and the admiſeion bere 15 
found to be ſecundum conſuetudinem Manerii, Aud one cannot gain a Co- 
pphold eſtate by diſſeiſin, and ſo here can be no pꝛimer ſeſſin intended, and 
it is found the Coppholder is ſeiſed. Kol! chief Juſtice ſaf>, It will be hard 
to maintain the Cuſtom, if ft be not found that the party was ſefſrd in kee 
of the Copphold lands. But 2lp, it is not he te found that the land is demt- 
ſable, atcoꝛding to the will of the Lo2d, and ſo it map be ſree land, x then 
the cuſtom dothnot teach it. either is it found that the 2 Attozneys were 
Copyhold Tenants , and the pzimer poſſeſsion here will make a diſſeiſin by 
the Defendant, if the Cuſtom be not well found, and then it is foz the 
Plaintit, and J cannot ſee how the Cuſtom can be good, it being againſt 
the rules ol Law; foz a man cannot deviſe a Copphold, and here the caſe 
is woꝛſe, but he map ſurrender to the uſe ol his laſt Mill and Teſtament, 
At another day Wilmot to the Exception taken, That it is not found that the 
two Attozneys were Tenants of the Panoꝛ, ſald, there is ſo much found 
as ſhall make them be pzeſumed to be Tenants of the Panoz , ſoz it fs 
found that the party is admitted ſecundum conſuetudinem Manerii , which 
cannot be a good admittance it they were not Tenants, Roll chief luſtice 
anſwered, to be admitted ſecundum conſuetudinem, goes @ the Admit- 
tance, not tothe Letter of Attoꝛney: But we will adviſe, At another day 
Twiſden pꝛayed judgement foz the Plaintif, and inſiſted upon the Exceptt- 
on that the two Attoꝛneys were not found cuſtomary Tenants; foz one of 
tyem is not mentioned at all, and the other is found ſo only by wap of rect- 
tal, and ſo they have not entitled themſelves to the Caſfom , and then the 
Defendant hath no title, Mhe Court ruled co ſhew cauſe Saturday follow- 
ing why the Plaintif ſhould not have judgement, Antea. h (2 291 pl 24 


Cuſtodes againſt Tawny and Norwood. 


Hill. 1651. Banc, ſup. 


Awny and Norwood were jointly endided fo2 blaſphemons wo2 ds ſe- 
Tune ſpoken by them, upon the late Statute made againſt blaſphe- 
my, and were conviced , the parties being removed hither by Habeas Cor- 
pos. It was urged that the Endiament was not good, becauſe it was 
joynt, whereas the woꝛds being ſpoken by them ſeverally, they ought to 
have been enviced ſebverallp; fo2 the wo2ds ſpoken by one of them cannot 
be ſald to be the woꝛds of the other. But Roll chief Iuſtice ſafd, The 
Envictment was good enough. though it be joynt , as it is in the caſe of ſe- 
veral perjurfes, and ſeveral batteries, where a joynt Endiament doth lie, 
although ft do not fo2 ſeveral felonfes, and here the Enditment is upon 
one and the ſame Statute , and fo2 one and the ſame offence, and there- 
fore the judgement given upon it is alſo good, and it ſhall be taken reddendo 
ſingula ſingulis (i. the woꝛds to each of them as they ſpoke them, 
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An of Erroꝛ was bzought ta reverſe a judgement in a Treſpaſs Error 10 te- 


1 = Hill, 16 51. e 4 9 
Floyd againſt Morgan. 
Hill. 165 1, Banc, ſup, 3 


A Writ ot Crroz was b20aght to reverſe a Judgement giben in an A. Error ro re 
aton of Treſpaſs , fo taking away divers goods, and the Errdz was verſe 2 judge» 

that there were the woꝛds inſtrumentum ferri uſed in the Declatation to cx» wy — ding 

p2eſs divers things, viz. de quodam inſtrumengo ferri, Anglicc à Gzidiron, ing anay 

& de quodam inſtrumento ferri, Anglice a Bzandfron, et de quodam inſtrus goods. 


mento ferri, Anglice a Poztar , ky dee bed. Lally 12020 {03 anglge. 4 : 
them, & therfoze are not to be ſo ut y deſcribed, Darcy againſt ths * | 
Walt of Erro ſald it was certain enough as they were deſcrfbev,g cited the 

Reg, f. 45 and ſafd, ff it be not certain in the Latin veſcription , yet the oy, 
Anglice helps it. Roll chief Iuſt ce demanded, what ſay pou to the Caſe D . 

of inſtrumentum ferri, Anglice a Y ſe-lock, adjudged naught lately in this 

places and th re are pzoper Latin woꝛ ds fo2 the ti ings you deſcribe, wt ich 

pou ought to ha be nfed , theteloꝛe this deſcription is not good; fo2 where a 

Latin wo2d ſignifies many things , there an Anglice is oper to be added 

to it, otherwiſe not, and it there be no Latin wozd to expzeſs a thing, one 


may invent a wo2d, and ſnterp2et it with an Anglice, but it is not ſo 
heres therefoze let the judgement be reverſed, niſi, &c, Poltes, 227: u 


Keightley againſt Nodes. 
Hill. 165 1. Banc, ſup, 


Trin. 1651. rot; 869. 4- 


vi er armis at Doncaſter, And the Crroz aſsigned was, That the verſc 2 judge- 
Platntif declared that the Defendant took certain Cows of his out of the "*"* i" Tel 
Juriediafon of the Court, ond bzoupbt them within the jurisdfaton , and — 2 
there diſpoſed ol them to his own ule, In which caſe, in regard that the ta. 
king of the Cattel, which is the ground ol the Anton , was wtithont the ju- 
risdiction of the Court , although the diſpoſing of them was within, pet the 
Court had no ſurisdiuion of the cauſe. To wbich Roll chief luſſice agreed, 
and ſav, it the Action bad been a Trover and Convortton it had ben good, "+ 
but being a Treſpaſs vi et armis it ia nanght/ and therefore let the Inage 
ment be reverſed, niſi, 


Cottrell and his VVife againſt Theoballs. 


Hill, 165 1, Bane, ſup, © 5 


| | — 2.97 opt 6) 

Vis caſe was again moved ſpoken anto byf who prays ſüdanleht , ie __ 

Tow Plainttf e, as he conceived, the Action was well bzought prajc in an 

by the husdand and Wiee , and te pzove ft he cited theſ: books, 39 4. 6, f. Action upon 

4575 H. 6. f. 4, Nat. Brey. 13,28 Hl. 8. Dyer f. gt, Paſch. 5 Cars Brown ? promle, 

«nd Ployds caſo, Paſc. 13 Cat. O)dhamis caſe, and lad, That the conſive- ff * 0 

ration dere dio move from both parties, and not ffom the Hus band only, 

2lp. It is not nete lar to give theDefendant notice that his wite had at- 

taſncd; to the age of 18 years, at which _— was to pay the money , 
foz 


— — — — - —— — - — 
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foz he might take notice of it himſelf, Latch on the other five pꝛaped that 
the Judgement might be arreſted, becanſe the pzomtſe was made to the 
onlp , that de would make good the Legacy given to his wife by 
der Father, and give 40 |, moze to the Baron and Feme , and the Bus- 
band is only to have the benefit of the pzomiſe, and the conſideration, name- 
ly the mariage,moved only from the Husband, and therefoze the Acton io 
to be bzonght by the Hus band only, and not by the Þagband and his wife , 
and this pꝛomiſe is not like a pzomtſe made to a ſervant to pay money to the 
uſe of his Paſter, and it is not here lafd that the pzomiſe was made to both, 
as it might have been, and it is not reaſonable to turn over the wtves poztt- 
on, fo2 which the Husband hath made her a jopnture unto the Feme; foz 
— thould have been ſo, the wile might have releaſed it befoze the mari- 

„and the Caſe cited of Rippon and Norton was otherwiſe latd, 37 E- 
liz. Banc, Reg. alp. Pere ought to be notice given when the Feme came 
to het age of 18 pears ; foz here the A ſſumpſit is to make good a Legacy, 
which was to be paid to her at ſach an age, and he ought to give notice of 
her age as he ought to an Ececutoz, and this caſe is not like as where one 
binds himſelf in an Obligation to pay another ſucha ſum when he comes to 
ſuch an age, and ths legacp here is to be made good fn that manner as the 
Executoꝛ is to pap it. Roll chief Juſtice ſaid , that the party is not bound 
to give notice, but the other muſt. take notice at his peril. But the pꝛo - 
miſe is here laid to be made to the Husband only, and though the money is 
to be paid to both yet it would be inconventent to intitle the eme to it, and 
here it was the folly of the Pugband to jopn his wife in the Acton, fo; he 
might have b2ought it alone if he would, (oz he hath alleged that the p20- 
miſe was made to him alone, and therefo2e the Acton is not well bzought ; 
and it appears by the Declaration that the Feme was of age befoze the ma- 
riage, and ſo the notice is out of Dooꝛs: The rcſt of the Judges agreed 
with Roll chief Iuſtice in all , and ſo the Court ruled a nil capiat per Billam 
niſi. Antca, 


Hill. 16 51 Banc; ſup. 


= He Court was moved to quaſh an Enditment, becauſe it was fo a 
p2fvate Treſpaſs, viz, foz ſtopping an antient water-courſe, and the 
Envictment doth not conclude ad commune nocumentum, but ad grave dam- 
num, which ſhews it to be no publique naſance, x ſohe is not to be endiced, 
But Roll chief luſtice arſwered, A man map be endided foz a pꝛivate 
Lreſpaſs, but the party here hath made himſelf no title to the water-courſe, 
end therefoze let the Endictment be quaſhed, . 


Comport againſt Beech. 


Hill, 1651, Banc, ſup. 


IJ Ve Court was moved on the Defendants behalt, That he was a very 

pooʒ man, and in making of a Ditch fo2 another man, he hap unwſl- 
lingly committed a Treſpaſs againſt the Plaintit, in taking away 2 03 3 
wheele-barroughs of Earth of the Plaintifs ſofl, and. thereto ze it was pzap- 
ed that the matter might be referred to the Setondarp to tax the damages 
und Coſts foꝛ the Treſpaſs, which he was reavy to pap, that the p3oceed- 
ings might be ſtaped. But Roll chief lyſtice anſwered, It cannot be, but 
you may confeſs the Action. a | 


Hele 
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Hele againſt Crcen. 


Hill, 165 l. Banc, ſup, 4 ieee ee 


1 Nan Ejedione firmz a ſpetial Werdic was found, upon which the Caſe, Ver 
fell out to be this, A man being Leſſee of a Ganoz foz 199 years, debi-⸗ ;. an E- 
ſcth the Term to his wife foz life, with power to make ſuch eſtates in as j-&ione - 
ample manner as he himſelf might da ve done, during her life, and the te · *. 
mainder in Tall to his Daughter, and dies, the Feme pꝛo ves the Will and ( 
accepts of the Legacy, and after makes a Leaſe fo; 99 pears, and dies, 

and the daughter bzings an Ejectione firm againſt the Leſſee of the Feme. 

The queſtion was, whether this Leaſe made bythe Feme were a good 

Leaſeo2 not, Merifield argaed, that the Leaſe was not good after the 

death ofthe Feme , becauſe ſhe having but an eftate to life, and the Leaſe Cc. 
foz 99 pears being derived out of it, when the eſtate foz life ends, the e- 
ſtate derived out of it muſt end alſo, And alp. It the Feme had any pow. 

er to diſpoſe of any part of the Term longer than foz her life , by the ſame 

reaſon ſhe might have viſpoſed of all of it, which cannot be intended; foz 

the Teftatoz did not mean that ſhe ſhould have power to deſtrop the En- 

tayl made upon his Daughter, And as to the Objecton that ſhe hath diſ- 

ſpoſed of but part of the Term, and therefoze hath not deſttoped the En- 

tayl: Janſwer , Jt matters not what ſhe hath done, but what ſhe might 

habe done, foz by the ſame reaſon that ſhe diſpoſed of part ſhe might hav. vdif- 

poſed of the whole; Che reſt of the Argument J could not hear, Henage Finch 

on the other ſive argued, That the Leaſe made by the Feme continues 

after her death, becauſe the Feme had a power given her to make ſuch a 

Leaſe , and by vertue of that power the Leaſe continues, fo2 the power 

given unto her relates to the Eſtates to be made by her, and not to the con⸗ 

tinuance of het lite. And here the intent of the Wv@atoz is to he conſive- 

red, which was, that his wife ſhould have the power to diſpoſe of all the 

Term il ſhe would, foz he truſted her with it, becauſe ſhe was his Mite, 

and other of his Daughter , to whom the Entayl was made, and the ve- 

ry ſubje a, matter ſhews his intent to be ſo , and becauſe there is no other 

power expzeſſed againſt this in any other part of the Wilt, and the wo3vs 


that give her this power would be tole and trifling if they ſhould recetve any G (o{-£ te 


other Conſtruction, 2 Car; Banc, Reg. Danyel and Opleys caſe, and Gibs 
and Whites caſe , 1 Car. noz does the aſſent of the Feme' to the Legacy, 
to have the Term oz lite, deſtroy her power to make eſtates. 21y. 
She hath well executed this power, fo2 the Jury have found that it is the 


Leaſe of the Feme, 9 lac, Suckham and Hawkins caſe, a power given to (bo 218 2 


an Executoꝛ may be executed by parts. Roll chief Iuſtice held, the Leaſe ; ., 

was good; foz a Mili ought to be ſo interpꝛeted, that all the parts of it : 

may ſtand together , and if the Feme here have not power to make this 

Leaſe , the Clauſe of giving her this Leaſe is idle, and the meaning is 

ſo, without doubt the Feme hath the ſole eſtate in Law in her, and the 

power given here is but a reftozing to her ot that, which ſhe had befoze by 

the Law , and her conſenting to the Legacy, doth not take away her pow- 

er to make Eſtates. And this limited power, and the remainder to his 

daughter may ſtand together, fo2 it might be that the wife would not make 

ſuch a leaſe , and then the daughter ſhould have had the land in tayl; but 

it ſhe diſpoſe of it the daughter ſhall not have it. lerman as Roll, Nicholas 

Juſtice held, that the Feme could only diſpoſe of the land during her life. and - 3% 

that the Teſtatozs intent by the woꝛds _ that the Feme ſhould not be v 
2 tyed 
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tyed to ott upp the lands her ſelf during her liſe; but might diſpoſe of them. 
Ask as Nicholas, that ſhe can diſpoſe of the lands only during her life, foz 
thepower is only given during her lite, and this interpetatton will make all 
parts of the Mill ſcand together, better than the other interpzetation. Ad- 
jouriied. Antea. 


Dekins againſt Latham. 
Hill. 1651, Banc, ſup, 
Entred Hill, 22 Car,rot.946, 


Nan e jectione firmæ a ſpecial verdict was found, upon which the Caſe fel 

out to be this, One leiſed of lands covenanted to levy a fine to the uſs 
of himſelf, and his wife fo2 lite, and after he leaſed the lands fo2 21 ycars,fo2 
3 l. rent per annum by cqual poꝛ tions, and alter the death of J. S. to pap a groſs 
ſum of 125 l. by wap of fine, payable by 5 1. a pear quarterly, with a p2ovi- 
ſo in the Indenture, t hat foz default of payment of the rent oz fine, 02 foz 
want of reparations, it Chould be lawfall fo2 the Leſſoꝛ to re-enter. After 
the Leſſo2 levyes a fine, and aſstaneth over his intereſt fn the reverſton. 
The queſtion here was, whether the condition of entry be transferred over 
to the Alsignee, by the transferring over of the reverſion, Hales of coun: 
cell with the Plaintiff held that the leaſe pꝛoceeds from the Yugband only, 
and not from the Baron and Feme, and the condition fs transferred over, 
fo2 the condition runs ſoyntl as well to the fine reſerved, as to the rent, 
and is as it were a ſeveral condition in Law, althongh it be compꝛiſed but 
in one clauſe, and not ſeveral clauſes, and the condition as to the rent is 
transferred, though not as to the fine, In 19 E 4. f. 7. The law makes a 
ſeveral diſtribution of one rg ke » and ſo may it do here of one condition, 
and Raw li ns caſe in the r 57 ited againſt this comes not to this caſe , 
fo2 there the queſtion was of the ſuſpenſion of a condition; but here it is of 
the transferring over of a condition. 2ly, It it be but one condition, pet 
it is well transferred by the @tatute of 32 H. 8 C34 an ertinguifhment 
in part, is not extinguiſhment of all, although a ſulpenſton of part be a ſuſ⸗ 
pchſion of all, and the Ozantee of the reverſion (hall have advantage of the 
condition, becauſe 1. He is within the wo2ds of the condition as to the con- 
dition. aly. MF e — of re-entry is within the woꝛds of the Statute ; 
and Knights 980 ected comes not to this caſe, foʒ there was a grant 
but of part of the reverſion of the land, which caſe comes not within the 
Statute , fo2 the Gzantoz cannot have advantage by the Statute, where 
he grants but part of the reverſion , and it is not literally without the Sta- 
tute , and therefo2e it is within the cquity of it, otherwiſe it would be mil · 
chie vous to the G2zantoz , and here is no diſadvantage to the Leſſe by the 
transte rring of the condition, fo the ſame Statute that gives benefit of 
the condition. gives benefit of the Tovenants, and the Gꝛante of a rever- 
ſion ſhall have benefit of a Covenant to be transferred , althongh thep are 
entire in woꝛ ds at the beginning, and hath one common concluſion, Wild 
ol Councel on the other ide, held the condition to be entire, accoꝛ ding to 
Rawlins ſe, and goes to payment of the rent, and the fine, and reparatt- 
ons alſo, and the reverſion being alsigned with which the rent paſſeth, the 
condition is gone alſo to the fine, Dyer 309 and this is a fronger caſe 
than that to deſtrop the entfre condition, by grant of tne reverſion, 17 E!. 
Brightmans caſe, C. B. The fine here is a ſum collateral , and is not fnct- 


dent to the reverſion , and ſo the condition is collateral , and cannot be ap- 
pozti. 


UM 
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po2tfoned, 5. rep, Sgenc :s caſe, 34 . 8. Br. Cov, 93. 2ly, The Statute 
of 32 H. 8. cannot ale it fo2 the purview of the Statute explains the large 
pꝛeamble ot the Statute, and ſhe tus the intent of the makers of it to be, 
fo; foʒleitures incident to ſands, and te verſtons, and a covenant is here as 
general as a condition, and the Statute extends not to a collateral coves: Dt 
nant, and therefo2e not to a condition collateral, z5 H. 6, f. 56; and the ca» ondition 
ſes put on the other ſide come not to our caſe, And as fo2 the miſchief which 
may enſue by this it matters not, oz it might have been pzevented by p20: 
vidence of the partyes , and the incon ventences which may happen to them 
mult not alter the Law. Roll chief Iuſtice ſafd, if he releaſe the fine, the 
condition will not ſtand as to the reſt, otherwiſe it the fine expire by effluy{- 
on of time, oꝛ it he releaſe the reparations the condition is gone as to the 
reſt, fo2 the condition here is entire, and goes in the deſtruction of the E⸗ 
ſcate, and it is the Ac of the Leſſo2 himſelf to aſęign over the reverſion , 
and by that all is paſſed away that is incident to it, and by conſcquence the 
condition. lerman luſtice demanded, What if the Leſſo2 ſhall pap all the 
fine pꝛeſently Roll chief Juſtice anſwered, it map be it will deſtroy the 
condition. Nicholas Iuſtice ſafd, the condition is odfous in Law, becauſe it 
goes in deſtruaion of the Eſtate, Adjourned to be argued again, becauſe 
held acaſe of conſeguence. At another dap the caſe was moved again, 
and argued by Latch foz the Plaintiff, who made the queſtion to be whether 
the condition as it is penned may be ſevered 02 no, and ſald, that as it te⸗ 
ſpecs the rent, it is not a condition in groſſe ; but as it reſpects the fine , it 
is a condition in groſſe , and a condition which is entire in wozds, map by 
aus of Law receive diſtributions, Where the penalty of a condition is 
intfre, there the condition cannot be appoztfoned ; but the dcn is not 
ſq here , and therefoze may be appoꝛtioned, Dyer 30g Knighei kaff AH. 7. 
6 Perkin, 16277. H. 7 Kelts 60, Dyer 3347 Popham In Dumports caſe 4 ( he 
is contrary to Dyer, Cook. Lit. 203, zly. It fs queſtionable the 
Statute map help in our caſe,and he ſatd it doth,foz the name of rent is not 
altered, noz the condition attending upon it, noꝛ any thing done to alter the 
execution of the condition. 3ly. By the alsignment there is no injurp 
done to the Leſſck, fo2 by it here is a freefng of a thing to be done, and 
the Statute is a favourable Statute, and to be extended with indifferency, 
Finch on the other ſ de argued much to the ſame effec as he did fo2merly, 
Roli chief luſtice ſaid, it is not net eſſarp fo2 the party to expzeſs how the __ 
condition telates to all, viz. the re-entry fo2 non papment of the rent, 
and of the fine, and foz not repafring, and he ſafd a man cannot by his own * 
Ac divide a condition, fo we muſt keep th2rule of law, which is, not to df- 
vide a condition, which goes in dion of an Eſtate, and this caſe is 
not within the Statute of 32 H. N All the reit of the Judges concurred with 
Roll, and ſo the rule was judicium pro defendente, niſi. 


Brown againſt Nelſon. 
Hill, 165 1, Banc, ſup. 
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N Action of Debt upon the Statute 7 Ed. 6, foz ſelling of wine with- whe: te: 3 
out licence, was bzought againſt 2. Defendants, they both plead nil ludgemenc 
deb t, whereupon iſſue being joyned , a ſpecial verdi was found , vis. 8 — 


that as to one nil debet, and that as to the other he had dzawn a pint of,,.;....... 
Sl; wine wcce good, 


213 Hill. 1651. 
1 wine without licence , and upon this Judgement was given agataſt him 
that was found culpable, Jt was qu. ſtioned whethrrthis were a good ja>g- 
ment. Bat Roll chief Iuſtice concluded it was a good ludgement, and ti- 
ted many caſes adjudged in point to pꝛobe it, and one in particular in an 
action upon the Statute foz dying with Logwood , and he took a diff et inte 
between an agton grounded upon a joynt contrad, o2 a jopnt treſpaſſe, 
and an Action bꝛought joyntly upon a Statute againſt tuo, 02 foz à tozt 
done by two, as this is upon the Statute, In the firſt caſe Judgement can- 
not be given againſt one of the contracozs, in the other it map. 


— — —  — \— 


Weld againſt Rumney. 
2 Hill. 165 x Banc, ſup, 


fl Hill, 1650,rot, 1193. 
8 1 * 

Error to re- Writ of ertoꝛ was b ought / to reverſe a Judgement given in an 1 

verſe @ judg- on upon the caſe againſt two Executoꝛs, and the erro; a signed was 

dn on be 3 Matter in kad, viz, that one of the Defendants was within age at the 

time of the Action bzought , and div appeat and plead by his Attozney , 

' #64 Apps 3 i whereas he ought to have done it by his guardian. Twiſden fo; the Defen- 

dant in the w2it of Erroz ſaid, that it is not all one to appear within age 

in his own right, and in anotl.ers right, foz where he appears fn his own 

right, he ought to appear by bis guardfan ; but where he appears in auter 

droit, as he doth here being an Trecuto2 , he may appear by Attozney, and 

Appearance, gftgy e caſe 9 Car, Bat Roll chief Juſtice denped the differente, 

and ſabd, it map be tut the Exetutoꝛ map be charged of his pꝛopet goods, as 

+++ * tncaſe he hate waſted the Teſtatozs goods,and then it fs nt reaſon but he 
ſhould plead by his guardian, and he is not within the Statute of 21 lac. 4 5 

fo; that Statute was made fo2 the Plaintick, and this is in caſe of a De- 

fenvant, therefoze he ſhould have appeared by his guardfan , and therefore 

let the Judgement be reverſed, niſi. 


Fortune againſt Johnſon, 


2 Hill. 165 1. Banc, ſup. 


4 
1 Auer. ON * 5 Court was moved fo2 an attachment againſt Iobaſon upon an af- 
taiet ment for davit, that te had ejected one out of polleſston, that was put in bp a 
putting one habere facias poſſeſs.onem , and that in * very riotous manner, and had 
ot pollebi impꝛiſoned the party, ſo pat ont of poſleſston, and others./ Windham on the 
1 other ſide by way of anſwer ſafd, that the party came into the land by virtue 
of an eign Judgement, and an extent upon it. Roll chief luſtice anſwered, 
here is title againſt title, thereſore take) our courſe in law, for we will make 


no tule in it. 


| Crolihwayt and the Hundred of Lowdon. 
3 


Arreſt of 
% Ack wy, 4 "Roſthwayt bzought an Action upon th. Statute of Wincheſter of robbe- 


0 Action up. 
al the — ryes, againſt the Hund ed of Lowdon, oz being robbed of 160 l. and 
«+ W -chcitcr had a verdid againſt the Hundꝛed. It was moved in arreft of Judgement , 
7 52 Be. that the Adton upon the Statute, did not lye foz the party that bzonght it, 
ono. S* fat 10 fo; 


— 
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be entred, niſi, 
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koꝛ it appears that he was not robbed ; but that the mon was taken out of © 

a poztmantle, which was carryed by the peſtboy, and that only the Plain · 

tiffs hand was upon one end of the poztmantle , ſv that the poſt. boy was 
robbed, and not the Plaintiff, But Roll chief luſtice anſwered, there is g ob bery 
no queſtion but that this was a robbery of the Plainti#, and it is all one Pod a. 
as where my Servant ts robbed in my pꝛeſence, and there the goods ſhall 

be ſaid to be in mp poſſeſsion, and ſo is it here, and therefore let ladgement 


Tayler and Web, Revo 397 jt 28 gos 309 3o1jel 16. 302 
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Þis caſe fozmerly argued at the Bar, and bꝛoken on the Benzh, * Ver- 
1 opinion dellbered in it, was again moved by Maynard, and ar- — 

2er bin, And he laid that by the Will no land paſſeth , becauſe lands „1 l #89) 9 
are not mentioned in it, neither is there any neceflary implication , thet els 
the Teftatoz intended to deviſe dis lands, foz the making ons his Þoir , 
and enjoyning bim to pay an annufty doth not convey the lands to him, and 
the Mil doth not ſay that he makes him his — — — but gene⸗ 
rally his Hetr, which by the civil Law may be of goods ; foz the en: 

joyning him to pay the anni ty, tdis maybe out of other lands in conſive- td 
ration of the perſonal eſtate given nnto him. In Dany<— and Vhies caſe Rego c tt 
a gift made by a Feme coparcener of her purparty ot land, dio not convey | 

the lands in F&, An Marſhes caſe, the Father gave his lands to his A ( 330 ply 


Sons to be equally d{vided, it was ad judged there, that only an Eftate fo; f 
life pa lled, and here ta nothing at all expzeſly — — Wiehers os z (lo Cr 
caſe, Mich. 20 Jac, Jt was adjudgedthat there ought not to be made 1 0+ : 


conſtruaton of a Mil, as is not agreable to Law. And this is only a logt- 
cal Mil by wap of argument, and not a grammatical, and Wille „argon 
Roll chief Juſtice anſwered, to make a conftruaion of a Will where the in- oc Interpre- 
tent of the Teſtatoz cannot be known, is iotentio cxca & ſiccaz but here al · cation. 
though the wo2ds of the Will be not pꝛoper̃ pet we may tolled the Teſta- 
to2s meaning to be, by making of the party his Heir, that he ould have bis 
lands. and it fs all one as ff he had ſaid Petr of his lands, and here be | 
only makes him his Hetr, but dis Executo; alſo , and therefoze if he wal WII. 
not have his lands, the woꝛd ett is meerly nugatozy, and to no putpoſe , 

fo2 by being Executoz only, de hall have the goods, and as it hath been ob- 
ſerved, he is in this caſe bires fa ctus, though not natus. Terman luſtice to 

the ſame effect, and ſafd that the wozd Heir impiyes two things. 1. That 
de ſhall have the lands. 2lp. That he ſhall have them in Fee ſimple. Ni- 
cholas and Ask Iuſtices concurred, and ſo it was ruled that Indgement 


ſhould be given for Sir Iohn Bridges the Deviſge, niſi. gen 383 x jel 24 


Lockoe againſt Palfriman. 
Hill, 1651 Banc, ſup. 
. K 
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Pon a ſpetial verdict ſound in an ejectione firm#, the caſe fell out to p<cis! ver 
V be this, Tenant ſoz life, the remainder to Baron and Feme, and theit - = ae 
Þeirs, Baron and Feme ſuffer a recovery, The queſtion was, _— m. 

the 
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the Heirs of the Feme were bound by this recovery, becanſe the Feme 
being covert it was conceived ſhe was not Tenanteo the prz.ipe, becauſe 
it appears not ſhe was examined, and ſo nothing was recovered from her. 
It was argued that this recovery did bind the Feme, 1. becaaſe it a preti- 
pe be bzought againſt one who hath nothing tn the land, the wait only ts a- 
| batable , Fitz. Tit. Droyt 29. Next an Eftople with recompence ercludes 
| not only parties and p3ivies, bt al'o ſtrangers, as it {s in Shellyes caſe . / lo gb + 
| 7 4 b. C*gnd 1 Jac, C. B. fn Duke and Smichs caſe, 15 E. 4 f. 28VIn 43 Ed. 3. _ 
373 e 


was the firſt mention of examination ot a eme upon a Recoverp, and 

ſhall be intended to be examined tere , if it be requiſite ; fo2 it is not found 
ſhe was not examined, and in Br. Abridg, recovery in value 270%: 3 H. 8. 
It is held that a Feme Covert is barred by a Common recovery, ond this 
hath been the continpal pꝛadice ſince that time; and whereas it is objected, 
that a colourable recovery doth not bind a Feme Covert , it is anſwered, 
that this is not a colourable recovery, but a judicial matter of Recozd , 
and is bought upon an oziginal, and there is an intended recompence to 
the Feme, and to urge that there fs no Tenant to the præcipe, is an ob- 
jcaion which reaches to the common pꝛactite of aſſurantes, and therefo:e 
not to be admitted, am in time they might have count aded bs 
et; butnow they cannot averr this matter againft-the Keco2d,1s E 3. e- 
ſtople . and the Feme be not examined, pet ſhe hal be bound by 
this recovery, though in a fine it is otherwiſe, here there is no recompence 

in value, as here there is, and in a fine the Judge ex officio is bound to ex 

© amine the Feme, but not in a recoverp,no2 is there any pꝛadiice of it inLair, 
13 Ed. 3 Iudgement 29. A partition made by w2it ſhall bind a Feme Co- 
dert, becauſe ſhe hatha recompence”,'ſo is it upon a partition made upon 
Reco2d in Chancery, And by the Barons farvtiving the eme here, the 
recompence doth not ſurvive to the Baron, bat ſhall go to theHetrs of the 
Feme, B/. recovery in value 2 lac. C. B. here is a teall Eſtate in the 
Baron and Feme, Hales on the other ftve made the queftfon to be, whe- 
ther by a recovery had where the Feme being Covert is not Tenant to the 
precipe,ſheſhall ve boumd dy it, and he laid ſhe ia not In other caſes the party 
map be bound by cſtople, namely where he might have pleaded to the wit, 

02 might have cormterpleaded the voucher; but h ere the Feme is not ſubject 
to be admitted to theſe things 17 E.2.f.44.and the FemcCovert hereto not 
go concluded by her admiſsfon,that (he (hall not be admitted to ſpcakagainft 
this recovery if ſhe furvive her husband, neither are det Hetrs concluded 

if ſhe do not fur dive, ajthoiugh yeradventure as to the warranty they may be 
concluded, 10 A fl. pl. G. 1 E. 3 Fitz vdbcher 143 2E. 3. Pitz. eſtople, 246.2 .E.3 

13. and the recovery here, is not duely had, becauſe there is no tertenant. 
Roll chief Tuſtice ſald. if is not to bt queſtioned whether a recobetp bind a 
Reecvery, Femo, fo2 it is the Common p2adice, ' aly. It is not neteſſary to exa- 
Exawina:ion mine a Atme Covert apon ſufferſhg a recovery, although ſt be a p2udentt- 
Averment, All thing to do it; but ff ft be not done. it is not averrable that ft was not 
done; but the ſingle queſtfon material here, fs whether the eme be Te⸗ 

Feme Cevett nant to the pracipe oz not , fo that ſhe ſhait be eſtopyes to ſpeak againſt the 
recovery , and he held ſhe was eſtopped, fo2 ſhe joyns in the recovery with 

her Husband, and here is no de faut made by the Baron, and now the re- 

ö co2d is perfect, and a thing contrary to ft ought not to be averred againſt ity 

EIN bnt befo2e the Reco2d tas perfect ſhe might ha ve pleaded, and the recom- 
og pence in value here ſhall go to the Heits of the Feme, and the Tenant foz 
life is alſo bound by ttis recovery, and the Feme is party, and alſo pꝛivy to 

Parry and the tecoverp, and therefoge ff ft will bind her. it will und her Betts alſo, 
privy, At a ſttanget had been Tenant to the pracipe , and the Baton ary. Feme 


had 
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had been vouched, the Feme had been bound, and this is a ſtronger caſe, 
and this caſs may concern many mens eſtates, and therefoze ſuch recove« 
ries are not to be queſtioned. Therefore let che Plaintiff have his Iudge» 
ment, niſl, 


Hill. 16 5 1 Baac. ſup. 74 


Ne Turner and Marian were Ball foz one by the names of Turner and 1 nen 
Mary, the Court was moved that the name Mary might be made Ma- /a Bail. 
tian. But Roll chief luſtice anſwered, let the party come and find other 4merdm: nc. 


Bail, foz upon the matter this is no Ball. Bail, 


Hill. 165 1. Banc. ſup. 
(7 
A N Endictment was removed by a certiorari into this Court , and the For » proce- 
Court was moved ſoꝛ a procedendo, becauſe no Bail was put in here. 0. 
Roll chief Iuftice anſwered, If no Bail be put in, you may proceed below 
without any procedendo. 


Hill. 165 1. Banc. fup. 
E 


'T ve Court was moved to ſaperſede an Execution againſt one,quia erro · To ſuperſede 
nice, becanſe he was taken in Exeeution, whereas there was no de- an cxecution, 

claration given againſt him in the Term time as it ought, becauſe the party 

was in cuſtodia, and the Declaration againſt him was upon the by, viz, 

at anothcr mans ſute , and not at his at whoſe ſate he was in cuſtody, Roll 

chief Juſtice anſwered, if it be a Declaration onthe by, it ought to be given 

inthe Term time. | 


Hill. 165 1. Banc. ſup. 

[9 

V Pon a tule to ſhety cauſe why an attatchment ſhould not be granted 2. Keller, — 
gainſt Cox an Attozney of this Court, and Patoz of Newberry, tos if- "© "7 

ſuing out of Execution upon a judgement given there, after a wit of Er- ca. 

toʒ bought, and allowed there, wild ſhewed fog cauſe that the Patoz was 

enloꝛ med by Councell, that the Recoꝛd was not removed thence, becauſe 

the wzit of Erroz was not good. This was allowed for cauſe, and the for- 

mer rule diſcharged, quod nota, 


Hill. 16 5 1. Banc. ſup. 
2-0 
on moved the Court that the woꝛd publicæ might be put into . O. 4 


Endla ment which was removed hither by a certiorari, But the Court — 
anſwered it could not be / but becauſe the endictment was of another Term, Amcodmenc, 


the Clark of the peace was fined at 10 l. for bis careleſſeneſſe, and groſſe 0» Fine. 
verſight. 


Te Paſch, 


* — — —n— 


Paſch. 165 2. Banc. ſup. 


For a h:bcas 'T Be court was moved fo2 a habeas corpus, foz one that was committed 
corpus for to pꝛiſon by an oꝛder ofSeſsfons of the peace, untill he ſhould find ſuſfict- 
— 3 ent ſuretyes ſoꝛ the peace, whereas he had tend zed ſuretyes which would 
ter ef Sen. not be actepted; but extrao2dinary ſuretyes were required, ſuch as he wag 
ons of the not able top2ocure. Roll chief Juſtice anſwered, a thouſand pound bond 
peace, may be required, ſoꝛ the keeping of the peace as, the caſe may ſtand, viz. 
Surety, if the party to be bound be a dangerous perſon, Let take a habeas corpus, 


but be ſuce you brin;; good ſuretyes. 


P aſch. 1652. Banc. ſup. 
2 


Wager ef A N actfon of debt was bought againſt one fo2 50 l. due fo2 divers pie⸗ 
law waived ces of lianen tloath ſold to the Defendant, The Defendant was rea. 
and a plca put typ at the Bat to wage his Law; but the Court being enfo2med that the 
= Defendants wife kept a ſhop, and uſed to bup and ſell by her husbands 
p2tvity and allowance, and that theſe parcells of cloath were bought by 
her to furniſh her ſhop , and that the Defendant her husband, although he 
was a Sea man, and medled not in buying and ſelling of any of the wares 
in the Shop, pet his wife did it by his allowance; Roll chief luſtice adviſed 
the Defendant to take heed he waged not his Law, fo2 that he could not 
do ft with a good conſcience , becauſe his allowance of his wifes buying the 
wares was all one, as it he had bought them Himſelf, and counſelled 
bim to plead, to which the Defendant conſented, and the ley gager 
was waived by conſent of the partyes, and an emparlance given till the 
Emparlarnce, next Term, 


Dudley againſt Born. 


Paſc. 1652. Banc, ſup, 


: T He Court was moved on the part of the Defend*nt that in regard, the 
« — = Plaintiff had obtepned the cauſe between them to be tryed at the Bat, 
„ for cds that there foze he might be oꝛdered by the Court, to give ſecurity to pay the 

coſts, in caſe the tryal ſhould be againſt him ; But the Court would make 


denyed. 
no ſich rule: but ſald, it he win not pay the coſts in caſe the verdia be againſt 
, bimhe hall take no benefit here, afterwards upon it. 
Gailand againſt Yarrow, 
Paſc. 165 2, Banc. ſup, 8 
Hill. 165 1. rot. 1295, 
4 


th * He Plaintiff bzonght his Action upon the caſe acainf the Deten⸗ 
— vant fo2 ſpeaking theſe ſcandalous wo ꝛds of him. viz you are a knave , 
in an ation and keep a bawdy houſe ; after a. verdict fo2 the Plaintiff ft was moved 
tor weeds, tn arreſt of Judgement that the wozds are not adfonable, 1, Be- 
cauſe the woꝛ ds ſpoken are of ſpiritual conuſance, and puniſhable in the 
| eccleſt: 
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Cectefiaſtical Court, and not at the Common Law. 2ly. L. e pat:y map 
keep a Eaudy Houſe, and not knou it to be ſuch, and then he is not pu- 
nichable fo2 it , and ſo cannot be pꝛe judiced by the ſpraking of the wo2ds , 
zly. There is no Statute againſt keeping of a Bawdy houſe as the Decla- Cafe. 
ration laps it, but fo2 keeping of a Common Bawdy houſe. But lerman, 
Nicholas, and Ask Iuſtices, (Roll chief Iuſſice being abſent | held that the 
woꝛds are acionable,fo2 the keeping of *Bawdy houſe is an offence puntth- 
able at the Common Law, as being a misdemeano2 and bzeach of the 
peate, and thercfo2e ordered judgement to be entred, except caule ſhould 
be ſhewo to the contrary Saturday next. gers wfra 32 C - 


Green againſt How; 


Pa'ch, 652. Banc, ſup. 
Entred Hill, 165 t. rot. 1295. Q. 4 


2 moved koꝛ How the Defendant to arreſt judgement after a verdid dr ee 
given againſt him foz Green the Plaintif in an adton upon the Caſe 2 — 
brought, lo; ſpcating theſe wozds of her, viz. You are a Whore and a ,, the Colo 
lade, and a ſtrumpetly Whore , and I will prove you a Common Whare; tor worcs. 
his Exception was , that the words are not in themſelves adtonable, fo; 

they arc but woꝛds of choler and heat, and the Plaintif is not bzought 

within danger of the late Statute made againſt whozedom, by the ſpeaking 

of them, and he cited fo2 authozity Frecmau and Childers caſe, Trin. 165 1. J, e, xt 
rot, 45, where theſc wozds, viz, You are a Whore, & I will prove you an ar- / 

rant Whore, were adjudced not agionable, The rule was to ſtay judge- 

ment till che Plaint if ſhould move. r 


Parcock againſt Tompſon. 


Pa ſch. 1652. Banc. ſup. 
. th” 288 pt 23 
Mich. 1650. rot. 444. G 
Nan Audita querela the Caſe was this, An Action of Debt wa bt Where an 
Ind the Pzincipal, and a jadgement upon a nihil dicit — 2 2 
no co pias ad ſatisfaciendum iſſued fozth againf him; Afterwards 2 ſcire facias c. f 
were taken out againſt the Bail, and 2 n'chils therenpon returned, and —5 
thereupon judgemenr was otven againſt the Batl, who thercupon bzings judge ment 
bis Audita querela, The Nucftion was, whether the Audita querela did »p2ivit che 
tie 02 not, in regard that the ſcire facias iſſued fozth agafnit the Bail befoze 77 J 2 
any capias ad ſatisfaciendum was taken fozth upon the juvgement, upon ad. 
the nihil dicit againſt the P2fncipal, Green of Councel with the Defendant 
held, that the Audita querela did not lie, becauſe that the party hath other 
remedy to relieve himſelf, and therefoze the Audica querela lies not, foz 
thqt is given only where the other party hath no other remedy, 21 E. 3. fs 3 
13- Brook Audita quer. 18, And beſtdes here are two nichils returned a. | 
gatnſt the party, which do amount to a ſcire feci , and ſo the party is warn · 
ed, and therefo2e he comes now too late to have his Audita querela, foz 
bere is as much as a judgement by vefanlt after an appearance, and here 
is no releaſe, and there is a judgement executed and in fozee, and not te- 2 + 
verſed by the P2tncipal, Green and Le Grises tale, Paſch, 39. Sir Francis“ A A 
Mores Repozts, Wald foz the y_ held, that the Audita querela div * 
t 2 


wel 


ET 


Palch.1652. 


Bail. 


Recogni- 


lance. 


For ſeitute. 


Error, * 


Audita que- 


tCla,. 


well lis, betaule that no ſcire facias ought to have iued againſt the Ball, be- 


foze a capias ad ſatisfaciendum taken to2th againſt the Pꝛincipal: And an 
Audita querela is in the nature of a ſute in Chancery, and the party comes 
ſoon enough here to be relieved, though the ſcire facias be returned, fo2 the 
return thereof ſhall not bar him from his Audica querela, although it be now 
too late foz him to reverſe the judgement by a wit of Erro2 , and the boks 
21 E. 3.1 Fand Kelw, 23, 24 arc in the very point. And We rty by the re- 
turn ot the 2 nichils is not in Court; And in Vorcs Repo ag Flobs and 
Todcaiters caſe 38 EH. it is adjudged that an Audita querela doth lie. Roll 
chief Juſtice , when one is Bail in the Common Pleas, he is bound to bztng 
in tte body of the Pzincipal, oz to pay the debt: And Pomeroys caſe is, that 
until a Capias be returned againſt the P2fncipal the Bail cannot fo2feit his 
Recognilance, fo2 the non-appearance of the P2incipal , fo2 the filing of 
the Capias is not ſufficient . but it muſt be returned, And thts was the an⸗ 
tient courſe there, and the Law ſo held to be; but by uſage of later times 
and out of indulgence ſhewed to the Bati it hath been held ſufficient fo; 
the Bail to b2fng in the pzfncipal after the retozn of the Capias , and now 
at tyis dap, out of greater indulgente affo2ded unto the Ball, ft is well e- 
nouch if the Bail b2zing in the Pꝛinctpal at any time befo2e the return of the 
ſecond ſcire facias , but after it is returned, then it is too late foz him to 
bing him in, and that fs the reaſon that in ſuch Caſe a w2it of Erroz lies 
not fo2 the Bail to reverſe the judgement againft the Pꝛincipal. It a ſcire 
facias be b2ought againſt the Bail, and he pleads that the P2incipal dyed be. 
foze the return of the Capias againſt him, it fs adjudged to be a good plea 
fo2 the Bail to diſcharge himſelf ; but to plead he dyed after the return, is 
not good: And it is a good plea fo the Bail in a ſcire facias bzought againſt 
him to ſay , that no capias was returned againſt the P2incipal; And here 
is a good diſcharge in Law againſt the Baf!, But the queftion here is, 
whether the return of the two Nichils be not a Bar to bim now, and that 
te hath not thereby loft his advantage to bʒing his Audita querela, becauſe 
by the return thereof the party is ſuppoſed to have notice, and therefoze a 
wꝛit of Erro2 clearly lies not to reverſe this judgement , thought be upon 
a nihil dicit. And as to that, in as much as the party hath no other reme- 
dy to help himſelt and it is apparent that he is damnified by an undue judg- 


ſtop 10 443 /14-ment , it ts reaſon he ſhould bzing his Audita querela. Barns and Corbers 


7 


B24 10 


One brought 
by Habeas 
Cor; us tram 
the Fleet te- 
Dat. ccd. 


caſe, The Bail cannot ſay the Pꝛincipal hath paid the money, if he have 
not an acquittance oz matter of Reco2d to pꝛove it; and in Sfr John Moun⸗ 
ſons caſe upon two nichils returned adjudged, that the party might have his 
Audita querela, and therefore the Plaint if ought to have his udgement. 
Ier man luſtice diſſented, But Nichols Juſtice, abſente Ack, agreed with 
Roll and ſaid, that fo2 want of the return of the Capias the judgement was 
erronfous , and the 2 ſcire facias might be returned behind the parties back, 
« therefoze it could not be ſad to be all one, as it the party had appeared, fo; 
if he had appeared the Caſe would have ben otherwiſe , So Iudgement was 
given for the Plaintit, niſi, &c, 


Paſch. 1652. Banc. ſup. 


Emorandum , One was bꝛought into the Court by the Pareſchall of 

the Fleet, by vertue of a habeas Corpus direded to him out of this 
Court, and becauſe it did appear upon Rccoꝛd that the party wag charged 
with divers debts, when he was turned over to the Fleet, he wag not ſufs 
fered to put in Bail here, but was remanded, | 


Goſ⸗ 


Paſch. 652. o.. 14042 1 


— 


— — — — —— — — — p —— 


Goſſage againſt Tayler. 
Paſch, 165 2. Banc. ſug. 
Hill; 165 o, rot, 117. 


8 


Nan EjeRione firmæ upon a Leaſe fo2 years of aPeſſnage , and certaſh Special ver- 


lands in Hatficld Broad- Oak in th? Counc of Eſſex, upon a ſpecial verdia 
found the caſe fell out to be this, Rich. Frank ſeised among other lands and 
Tene ments of the Peſſuage and lands in queſtion, upon the matiage of his 
Son Leventhorp Frank with Suſan. Cote le, levics a fine of the lands to the uſe 
of himſelf during bis own life, and the life of Leventhorp his Son. and aſtet 
during the life of Suianna Cotele the wite of Leventhorp,the remainder to the 
uſe of the heirs to be begotten upon the body of Suſanna by Leventhorp her 
Husband. The queſtion here was, whether the wozd heirs ſhall be fnten« 
ded the hefrs of Leventhorp and Sulanna his wife, o2 whether the eſtate ſhall 
be intended to be limited to the heirs of Suſanna only, and that Levenchorp 
ſhall have barely an eſtate foz life in the lands, Ser jeant Glyn of Councel 
with the Plaintit held, That Suſanna Cotele bath an eſtate tapl executed in 
the lands, and that the wo2d heirs ſhall relate only to the hetrs of Suſanna , 
and not to the heirs of Leventhorp, 1, Becauſe that here is an eſtate limf- 
te d fo2 life untoSuſanna by an erpzeſs limitation, and het hefrs (hall take im. 
medfately after the eſtate foz life ended, and they ſhall not come in as 
purthaſoꝛs. By exp2eſs Terms the woꝛd hetrs is not limited to any per: 
ion, but it is left to the conſtruction of the Law, and that doth apply it to 
Suſanna, as to a perſon to whom Richard that ſetled the lands bath exr3cfled 
molt affection , as appears by the Deer. Lit. f. 6: Sect. 28. There is an ex- 
p2eſsfon of the party to whom the woꝛd heirs ſha}l relate, but ſo is not here, 
and therefo2e the caſes differ, In 3 Ed. 3. f. 31732, It is ruled that both 
parties ha veꝰ an eſtate tayl, becauſe the c ſtate is limited to both, hut ſo it is 
not in our caſe , ſo thoſe books are not againſt me, In our caſe, it doth 
not appear that Richard did intend to advance the Yugband of Suſanna, and 
therefo:e it is not reaſon that the woꝛd heirs ſhould relate to bim, but to 
Suſanna his wife only, foz in caſe of limitation of c ſtates the intention of the 
party is to be conſidercd , and doth direc the matter, and the p2eceding 
limiting of the eſtate to Sulanna , and not to Leventhorp , doth ſhew that the 
party did mean to pzomote the hetrs of duſanna. Lt. Sect. 27, Dyer 27. Af 
ſecond reaſon is dzawn from the penning of the d@d , which in the limitatt- 
on of it doth encline mo2e, that the woꝛd heirs ſhould be applyed to Suſanna 
than to Leventhorp ; foz the woꝛds upon her is as much as to ſap of her, and 
then ft is the ſame caſe with Littletons caſe, 3ly. The Intention of the Do- 
noꝛ appears to be ſuch by the circtumſtances of the entire limitations, which 
do ſhe w that he did intend that Levenchorp ſhould not have ſuch an eftate 
whereby it ſhould be in his power to depzive his iſſue, and therefoze the 
woꝛd heirs are to be applyed to Suſanna, and not toLevenchorp; fo? if it ſhould 
be applyed to both, then Leventhorp might deſtrop the, eftate of the (Tue , 
contrary to the Donozs intent; And whereas Dyer 99 is objected againſt 
me. J anſwer, that caſe is not againſt me, foz there the wo2d heirs is ex⸗ 
pꝛelly limited to a certain perſon, viz- tothe heirs of the body of both of 


dict in Treſ- 
vals and E- 
jeQracs.t, 


them, but ſo it is not in our caſe ; and whereas Hill. 13 lac, Lane and pa- & 0s 
nels caſe in this Court fs alſo objected againſt me, J anſwer, ttat that cafe 


is in cfca the ſame caſe with Dyer, and the queſtion in our caſe came not 
in diſpute, And the will of the Donoz in derds is to be oh'crred, Lic. 
Tt z 22, 


26 Paſch. 1652. 
22, C. T ayl. 1. rep. Shelleys caſe 103, b Notwithſtanding in gifts in tayl 
this rule holds not, ſo that a gift in tapl may be limſted contrary to the rule 
of the Common Law, And J know not of any authozity in pꝛint, oz wꝛi- 
ting againſt me; but in 13 Ed, 3, Fitz, tit . variance $1, there is an expꝛeſſe 
autho2ity lo me, and 4 H. 4. Fitz. br.44$-4 in my cxp:rience J have known 
many eſtates limited as this is in the Southern parts, 1 held god eſtates 
tapl,x it it ſhould be other wiſe, many eſtates would be ſhaken. Roll chief lus 
ſtice. We have delivered our opinions befo2 e, againſt pou, viz. that it was not 
the meaning of the donour, to apply the wo2d Yetrs to the body of Suſanna 
only, fo2 this conftruction woutd offer violence unto the wozds, as appears 
by Littleton, who interp2ets that thep are to be applyed to the Hetrs of 
both the partyes , and pour reaſons founded upon a w2ong ground, and 
expꝛeſly againſt Liclerons caſe;and fog pour ſecond reaſon it is of no waight, 
fox the woꝛds are all one as it ge had ſatd to the Heirs of the Yasband and 
wife. begotten upon the wife zip. e are not to frame a meaning a- 
gainſt plain woꝛds, which ſhe w the Donoꝛs intent to be againſt vou. And 
75. the Baron cannot Bar the Tate tapl as you ſnppoſe, fo; the Feme hath 
an Cate fo2 lite, and if ſhe ſurvive 2 map revive the remaining Efkate, 
and we muſt not conſider of incon veniences, which poſstbly may happen a- 
gain the expꝛeſſe wo, ds of the veed, and the multitude of conveyances 
made in this manner, are of no fo:ce to alter the Law. lerman luſtice as 
Roll. That the woꝛd Yeirs ſhall be applyed to the Heirs of both partyes , 
becauſe voluntas donatoris ſecundum formam chartz expreſſa eſt obſetvan- 
da, Nicholas and Ask luſtices of the ſame opinion, 


Garland againſt Yarrow, 
2 5.7222 
. Paſc. 165 2, Banc, ſup, 


ES T His caſe being in arreſt of Judgement ( fo2merly ſpoken unto ) in 
— Rr” an Aa ton upon the caſc fo2 theſe u oꝛds, you are a knave, and keep a 
an At on i, Bawdy bou'e, was again moved by Chriſt, Turner, who held that the 
woꝛds are not actionable, 1, Becauſe they arc of ſpiritual cogniſance. 
2ly. At is not ſafd that he kept a common Bawdyp houte. zl, here is no 
ſpecial damage laid, 10 Car, Theſe wo2vs he is a pimp adjudged not actio- 
Lon 9/9, 8+ . nable fn Lewis and Whittons caſe, 4ly, It is not alleged that he wil- 
| lingly kept a Bawvy houſe, and then he is not punfſhable. Pepes on the 
other ſide held the woꝛds to be adtonable, and cited Hill, 3 Car, Elſey and 
Hariſous caſe,thou art a whore, and a Bawd to thy daughter, and keeps a 
Biwdy houſe, which wozds were adjudged actionable, 24 H. 6. 14. 38, 39+ 
Eliz, In the Lady Barkleys caſe, the keeping of a Bawdy houſe is an of- 
fence puniſhable at the Common Law, and therefoze the wozds ſpoken 
EE are actionable. Roll chief Iuſtice, To call one who2ze in London is Adto- 
nable, And the wo2ds here are actfonable, fo2 the keeping of a Bawvdp 
houſe is a crime puntſhable at the Common Law, fo? the party may be en- 
dicted fo? it, and it ſhall be intended to be a common Bawdy houſe, al- 
en ge, thourh it be not ſo expzeſſed, and the Plaintiff is ſcandaliſed by the ſpeak- 
ing of the wozds, lerman Nicholas and Ask luſtices were of the ſame opt- 

Ivgdementt was given for the Plaintiff, mt, 


Wortes 


nion. 


Snelgra ve 


XUM 
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Snelgrave and Boſvile. 


Paſc. 165 2,Banc, ſup, 
Mich, 1651, rot, 200, (o 


Oſvile bʒ ought an Action of debt againſt Snelgrave, as Heir unto k is pete again 

Father, upon an Obligation entred into by him unto the Plaintiff, the an heir ups» 
D: tendant pleads riens per diſcent jour del bref, the Plaintiff replyes, that ieee 
he had lands by deſcent , aud upon this an iſſue is joyned, and the Jury 
find he had lands by deſcent , and name them particularly, and upon this a 
Judgement is given fo2 the Plaintick in the Common pleas, that he 
ſhall recover his debt of the lands deſcended, upon this Judg ment a wit of 
Erro2 was b2ought here, and the Erroz aſsigned was, that the Judge- 
ment onght to have been otven generally againſt the Defendant , and not 
particularly of the lands deſcended, aly the Jury ought not to have found 
what lands particularly the Heit had by deſcent: but generally that he had 
lands by deſcent , becauſe the iſſue is general, whether he had lands by deſ- 
cent 02 not, and therefoze the Judgement given upon this il verdia is not 
good. Roll chief luſtice, The Judgement is unwarrantable, foz the ver- 4 
dia is againſt the fue joyne d, and the Judgement here ought to have been 47 ent. 
generall of all the lands and goods, and againtt the pe rlon of the Heir fob 
Lis falſe plea, and not particular to recover of certain lands, as it ts here , 
foz this is not ſo good a Judgement fo2 the Platntiff,as thegeneral Judge- 
ment is , and —— map be againſt the Plaintiffs mind, foꝛ a- | 
ny thing doth appear to the contrary, and a like Judgement was reverſed £"% . 8>pl 22 
in Alleen and Holdens caſe fn this Court. lerman Nicholas and Ask of we“ 
ſame opinion. And thereupon the ludgement was reverſed, 


Floyd againſt Morgan. 1 fon . 
Paſc,, 165 2. Banc, ſup; 


| A Writ of Erro2 was bzought to reverſe a Judgement in an Action of a 
Treſpaſſe , fo2 taking away of certain Houſho!d ſtuff, and the Errez porto re. 

aſsigned was, that the Occlaration was fnecrtata, foz that it wanted latin vcr judg- 

woꝛds to cxp2eſſe the things, foz which the Action was bzought , foz the wert, a cre 

Declaratton is foz the taking away of quoddam inſtrumentum ferri, Anglice ! — t a 

a gridiron , et quoddem inſtrumentum ferri Anglice a mozter et ;; — a 

quzdam inſtrumenta ferri Anglice bzandirons, which are words 

utterly incertain fo2 the generality of them, what they may ſignifie, 

Roll chief Juſtice, Py Judgement is that the Judgement is erroncons, fo2 

we muſt not take meanings; becanſe we are bound up to p2occed by the 

rules of the Law, and Statutes/, and we are to conũdet here whether there 

be Latin woꝛds in the Declaration, as there ought to be to expꝛeſſe the 

things, fo2 which the Acton is bzought, and certainly this wozd quoddam 

infromentum ferri is too general to expꝛeſſe any thing, and the Anglice ad- 

ded to it will not help it; fo if the woꝛd precedent, in it ſelf, be not fit La. 

tin to expzeſſe the thing the Anglice ſubſe quent is litle to be regarded, and 

theſe woꝛds being incertain the Declaration mult be incertain , and ſo the — ice. 

Defendant cannot know what to anſwer to it, oz how to defendhimſelf as 

be ought to do, which may p2ove very pzejudſcfal to him, Ierman Ioſtice , 


Thel ue cannot be certain, ff the Declaratton be incertatn, and by the 
Common 
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glu, Common Lab and Statute Lam our p'eadings muſt be Latin, and where 
there are not elegant Latin woꝛds to expꝛeſſe things, wemap uſe thoſe wyich „. 
they call barbarous uoꝛ ds. ff they be known, fo2 uſe makes a language, 
and where there are no Latin woꝛds, we may coyn woꝛds, and add an Anęlice 
to them, and here the Declatatton is as incertain alſo, foz the number of 
the things as fo: the nature of them, ſoꝛ here is quzdam inſtrumenta ferri, 
which may ſignifie any number be it moꝛe o2 lefle, Nicholas and Ak ad is 
dem, And ſo the Iudgement was reverſed, niſi. Antea. 717 + 


Brian againſt T wite. 


* Paſc, 1652, Banc, ſup. 
Arreſt of N Action upon the Caſe was b2onght fo2 ſpeaking theſe woꝛds of the 
luilgement in Plaintiff; you are a whore, and have plaid the whore with ſo many 
an Action for men you cannot number them; upon not guilty p:caded, and a verdid ſoz 
words, the Plaintitf, it was moved in arrelt of Judgement that the woꝛ ds are not 
actionable , fo2 the ſaying the party had plaid the whoze are wo2ds incer- 
tain, and do not enfo2ce any Ac of whoꝛedom to be done by her; but Jer: 
man Juſtice gave ludgement for the Plaintiff, (02 he ſaid the woꝛ ds ſhould be 
* conſtrued to a common intendment. 
3 


Mb e, I Be Court was moved faz Judgement, upon a verdict given 2 pears 
l. gement ſince , and the cauſe ſtayed till now by the Committee of indempnlty; 
den yed. but it was denyed, becauſe it was the laſt day of the Term, Noca. 
FR \ 
L Paſc. 1652. Banc, ſup. | 
Certiorari rs T was ſhewed fo2 cauſe why a certiorari ſhould not be granted to te- 
remove 3n move an india ment of battery, againſt an Attoꝛney ofhigCourt,pzeferrcd 
endet ment. at a Seſsfons of the peace in the Country, that the bill was found there, 
and the party hath entred into a recogntſance there to go to a trpal the next 
Seſsfons. Roll chief Iuſtice, The retogniſance may be alſo removed by 
the certiora i, and what hurt can it be if the endia ment be removed, and 
he tryal had at the aſsiſes, and it᷑ it be removed hither, we will not quaſh 
e endiament; but the party ſhall plead and carry it down, and try it at the 
next aſst.cs at his own charge. 


Byron againſt Stonchowle. 


Paſch, 165 2. Banc, (up. 


1 Trin. 165 1. rot. 1658, 
5 
Error to te- A Writ of Erro2 was b2oaght to reverſe a Judgement given in a wait 
verſe a juug- © * Of dowet in the Common Pleas, the Crrozs aſsigned were, that the 
ment in dow- Judges of the Common Pleas had ſet a ſive the verdict given by detault by 
. che com- the Judge of aſsiſe , becauſe it ought not to have been taken, but a petite ca« 
99 p153% pevf the lans awarded, whereas though this was a fault in the Judge to 
take the verdi , yet this is to be amended by a wit of Erro2, fo2 the Judge 
of aſsiſe, and the Judges of the Common pleas in this caſe are but as one 
Judge, Dyer f. 194. f. 56. And here is a watver of the default, becauſe the en: 


queſt was taken at the pꝛapet of the party, 27 H. 8. l. 18, 10 H. 7, * I: 4 
nd 


XUM 


I. 
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And the Demandant may relcaſe the default eſther erp2c ly, oz (mplicitly , 

3 H. 6. f. 48710 H.7. f. 21*31p. Here is a diſcontinuance which is not helped, 
becauſe the Enqueſt is taken, by default, and the Tenant by the Judges ta- 

king advice is out of the Court.) H4.t.14-pi.1 3. Here is day ofven in Court 

to the Demandant, but not to the Tenant, and the Judges cannot adviſe 
afterwards. And here the judgment is given upon a default aſter a default , 
"whereas the 2d. default was the ſame day with the 1, 8 not at another day 

as it ought to have been. Hales on the other ſide held that the judgment w 

not errontoue, fo2 here is no judgement, but only an awarding of the En⸗ 

quc ſt, and it it be not good, it is done by thoſe that had no pou er to doe it. 

and ſo not material, and the Judges of the Common place have a diſtir.> 
autho2ity from the Judge of the niſi prius. :ip. Mere is no releaſe of the de 

fault noꝛ Enqueſt , no2 can the Judge of the niſi prius take a releaſe of the 
Default ; foz by awarding the default the power of the Judge of the niſi pri- 

us is determined: And the relcaſe ought to be of the default, upon 

which the judgement ſhould be given, and it is not ſo here. Next here is 

no diſcontinuance , loꝛ it is not nete ſſary to give day to the Tenant by the 

Curia ad viſare vult, fo2 then there could be no petite Cape; And the judge: 

ment here is good, ſoꝛ there is no other day of default, Roli chief luſtice, y...1:4 by 
The Judge ought to have called the Tenant, oꝛ to award a petite Cape of the ge. 
land, and not to have taken the Enqueſt by default; but here the Judge of P<cic Cope. 
Alete did not award a petite Cape, Foz tte 1 Exception. The Judge of 

the niſi prius tad no autho2ity to take the verdict , and ſo that is done coram 

non judice, and ſo the nullo habiro reſpectu to the Erqueſt by the Judges 

of the Common Pleas is good enough, and ſo they may in that Court a- Urror. 
ward a petite Cape, and they may alſo adbt'e, and there is no need fo2 them 

to give a day of continuance to the party , foz that were to take away that 

of which they wonld adviſe , and the ad alium diem is alſo god, and ſo there 

is no Erroz in the judgement, Affirmetur niſl, 


— 


Doctor Trigg againſt the College of 
Phyſicians. 
Au. # © 


ſ 


Y of 
Trin, 1652, Banc, ſup, 


Hill, 1651, rot. . 
1651. rot. 1145 7 905 Lis ul 22 
A Writ of Crroz was b2ougcht to reverſe a judgement given fn the g.ror 20 566 
{ \ Common Pleas foz the College of Phyſicians againſt Dod Trigg verfc a juege 
{1 an action of de bt bꝛought upon the Letters Patents, and Stat te z. 
8. oz pꝛaatſing Phyſick without licence. The 1 Crroz aſsigned was, that 2 fing Phy- 
it is ſaid that quidam Willielmus Tripg , and ſo it may be intended another 33 
party, and not the ſame , whereas it ought to have been prædictus Williel- gs 
mus Trigg . But to this Roll chief Iuſtice anſwcred, that the party came 
in and pleaded , and ſo he muſt ne ds be the ſame party, The 2 Erroz 
was, that the Judgement was wholy given fo2 the Pꝛeſident of the Col. 
lege of Phyſicians , wheress it ſhould have been given part fo2 the Pꝛeſt - 
dent, and part fo2 the King, Hales in maintenance of the judgement an- 
ſwered, that the judgement is to be given fo2 the party who b2ings the Aut. 
on, and if the Action had been bought by the King only, Judgement 
ſhonld have been given fo2 him only, pet the monep recovered ſhall be dt⸗ 
tributed as the Statute directs. Koll chief Juſtice , The King map be bet. 
ter truſted than a Common Info2mer ; So the Caſe is not alike, where 
the King bzings the Adlon, as where the JInfozmer bzings it, ſo2 the 
Uu Aing 


» H, ment tor pra- 
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King map receive all the money, and the Jnfozmer may have his part by 
Petition to the King , and here neither the Jnfo2mation no2 the Uerdic ig 
purſued , fo2 that is ram pro Domino Rege quam pro ſeipſo, &c. and here 
ludgement. the Judgement is only foz the Jnſozmer, The King may ff he will, ſue 
alone and haveJudgement fo2 all, if he begin his ſate befo2e the Jnfozmer, 
but it he begin it aſter wards, the Jn!o2mer ſhall have his part, And it the 
King do inſoʒm tam pro ſeipſo, as foz the College, th: re the College ſhay 
have its part. Foꝛ theſe reaſons the Indgement is not good, Therefore 
let it be reverſed, niſi. 


Trin. 1652. Banc. ſup. 


erronice, foz that it was made retoznable two days befoze the Term 


* T Pe Court was moved to vacate a latitat that \ued {ont of this Court 
To vacate 2 f 
lermin luſtice, Take a juperſedeas, 


Latitat. 
— : : 1 
Godwin againſt Batkin. 
Irin. 165 2. Banc, ſup. 
Hill. 1650. rot. 1477. 
3 Writ of Erro2 was bzought to reverſe a Judgement given in an Adt- 
Erret to te- on of Treſpaſs upon the Caſe in the Court at Burton upon Trent, 


veiſe a judg » wherein the Plaintit declared, that the Defendant, in conſideratton that 
ment in 2% he was fndebted unto the Plaintit in 20 l. did aſſume and pꝛomiſe to deliver 
Acon upon nftvers Cattel to 1.5, to the uſc of the Plafatif, and fo2 non perfozmance 


# prom ok this p2omiſe he bꝛougbt his Action ,and vad a Uerdic and a Judgement, 
But the Tudgement was reverſed , becauſe the Court held that here is no 
conſideration expꝛeſſed which can relate to the diſcharging of the debt of 

Confidera- , 20 l. and ſo the pꝛomiſe is but nudum pactum, and the Plaintit is, not» 


— '* withſtanding the pzomile, at liberty to bzing his Aaton againſt the Defens 
Nucum p:= dant fo2 the monep. 


cum, 
Child againſt Sir Iohn Lenthall, 
Trin. 165 2. Banc, ſup, 
+ A N Actfon of Cſcape was bꝛought againſt Sir Iohn Lenthall as Mareſs 
chall of this Court, wherein the Plaintff declared, that whereas l. 


f rreſt { , 
— — n S. was indebted unto him by Obltgatton in a certain ſum of monep, and 


20 Act en ter Was thereupon by a latitat out of this Court arte ſted, and did thereupon 
zu cicape, pntin Bail, and did appcer to the Action, and the Plaintff obtajned a 
judgement againft him, who thereupon in diſcharge of his Bail did render 

himſelf to Sir lobn Lenthall in Exccution, and that afterwards 

Sir lohn Lerthall had ſuffered him to eſcape, per quod, &c. to this 
Declaration Sir !ohn Lenthall pleaded, and a Uerdfa was had againſt him. 

W114 fn Arreſt of Judgement takes theſe Exceptions to the Declaration. 

1. It ſaith that the Pꝛinctpal rend ꝛed himſelf in Execution to diſcharge his 

Bail, and ſaith, tat afterwards he eſcaped, whereby he could not have 

him in Execution, which ſems contradidoꝛy to what he fo2merly ſaid. 

zly. He ſatth that he rendꝛed htmſelf to the Mareſchall , whereas he ought 

to ſay that he rendꝛed Himſelf to the Court; fo2 it is the At of the Court 

that turns him over to the Pareſchal, Roll chief Juſtice , Me cannot ren» 

der 
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der himſelt to Sir Iohn Lenthsl in diſcharge of Lis Ball; fo: only a Judge l. 
can take and diſcharge a Bail, and not Sir Iohn Lenthall ; but here it is 
that he did it in Court, and thereſoze it is well enough; foz he may ren- 

der bimſelf to Sir Ion Lenthall in Court , though out of Court he cannot, 
and therefoze let the Plaintif have his Judgement, 


| Rogers and Done. Ao tt-213: 
Trir. 165 2. Banc, ſup, * . ee | 
Paſch, 165 2, rot. 354. py 


Þ an Aion of Mrover and Converſion fo2 3 Cart londs of Oats, Bar- * gumey's 
ite and Peaſe, The Defendant pleaded a ſpecfal Plea to this effec. That * * 
the land where the Trover was ſuppo'ed to be fs 5 acres of land lying in B. Pes ro the 
and that is within the County Palatine of Cheſter and that he holds the land juriſd &ion of 
foz term of pcars, and by bertue thereof did ſow and take the Coꝛn there. hi Cqurt. 
upon grotving, and traverſeth the Converſſon out of the County Palatine, # e 
and abets that there are Courts of Juſtice held within the County Pala- 
tine, ſo that Juſtice may there be had, and ſays, that he ought to be ſued 
uſtiſm the Connty Palatine , and not elſewhere , and therefoze de⸗ 
mands Judgement if he ought to be ſued in this Conrt, / To this plca the 
Plaintit demurred , and ſhewed foz canſe, that the Aion be ing foz a tranſt- 
tozp matter, it map be tryed out of the County Þalatine as wel as with» 
in, although it it were foz a local matter it would be otherwiſe , and the 
party here ed pleaded not guilty , which may be tryed any where, (ook. 

(-Inſtie. 282- In ſome Caſes an Obligatin hearing date at Cheſter may be 
ſued in another place , 19 E. 3. Firz. 9. 45 Ed. 3. Fitz. viſne 30. 9. 
Jac. C. B. Richardſon and Megres , a Battery in Cheſter tryable out of it, 
11 H. 4. f. 40, Crompton Turi-dition of Courts, f. 233. Tranfito2y things 
emergent in the Countp Palatine of Cheſter map be tryed elſe-where , 45 
E. 3. f. 178 And ſo it was pzaped the Defendant might plead over, Ser je- 
ant Glyn on the other ſive held, that this plea was a good plea to the Juriſ. 
diction of the Court. Here are many matters of fac confeſſed, and the mat. 
ter in Law is. whcther the title of the land within Cheſter ſhall be tryed 
out of that jurisdiaion. In 31 Ed. 1. in the Exchequer it is clear they have 
conuſance of Pleas. Roll chief luſtice to that answered, but it is not that 
they ſhall not be removed thence ; Ser jeant Glyn pꝛoteeded qſaid i that alſo 
upon a reference to 4 Judges by Queen Elizabeth, ft was certified, that all 
Actions real and pcrſonal ariſing in Cheſter are tryable there, and not elſe- 
where, 22 E. 4. Fitz. Iuriſd. 61.21 H. . . 23. 1 H. 7. 26. 10 H. 6. 149 H. 4. f. 
25.4 As to the Objecton, that this is a clear perſonal Addon, and thetetozs 
tranſitozy. 1. J deny the authoꝛity of Cook in his 4 Inſtitutes cited on the 
other ſive. Ncxt the Acton here by the pleading of it is made real , anv 
then though Cooks opinfon ſhould be Law, it comes not home to our caſe, 
and a tranſito2p action map be made real by the pleading of it, 27 H. 6. 1,4 — 

Hill. 38 Eliz, Banc, ſup. Hill. a Car. in dere here the del . caſe in this 4 Ee 

Court, 6 rep. 14. b A thing is tryable there conuſunce of it 

map be had, 6 H. 7. 3 aly. The averment of the party here is, that all aui- 

ons perſonal and real within Cheſter are tryable there, and this being mat - 

ter of fac is tonteſſed by theDcmurrer,s H.7.Porter g Nicholls in the Exthe. 

quer 10 Car. And it would be a great incon e totry the title oflands 

lying within Cheſter ont of it, ſoꝛ ſo all canſes real may as well be tryed 

fozein Counties, eten'thzongh all . ubich would be very = 
12 ag, 


KUM 
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Tryall, vous. Roll chief [uſtice, It we can avoſdt, it is not good to try cauſes in 


Traverſe. 
Waiver. 


Ifluc, 


fo2cin Counties; but here pou l abe by pour demurter confeſſed, that all 
cauſes real and perſonal ſhell be tryed there , and what ſap pou to that - 
aly. It is to be conſidered whether pourTraverſe be not repugnant to pour 
Plea, foꝛ you have waived the plea to the juriſofaton of theCourt , and put 
pour ſelf upon an iſſue by the traverſe, which pou ought not to have done; 
but pou ought to have relped upon pour plea to the juriſdiction of the Court. 
foz as the traverſe is taken,untill a tryal! be had in the cauſe, we cannot tel 
Whether the Mrovcr and Converſion be within the County Palatine, oz out 
of it, and this is matter of ſubſtance, and tryable, and thcrefoze it would be 
hard to maintain pour plea. At another dap the caſe was argued again, 
and firſt by Twiſden foz the Plaintiff, and he took thz@e things into conſt- 
deration, 1. Whether the plea were a meer plea to the juriſdiaion. 21y, 
Whether it be made good by the demurrcr, 3lp, Whether the travcrſe 
have not ſpoiled the plea, 1. He held the plea was not good, becatife the 
Adion is meerly tranſitozp, and map be laid in any place, 2. Mar. Brera · 
verſe 983. Cooks Lit. f. 202, and the Defendant cannot pleas that the cauſe 
of Acton lyes in any other place, than where the Plaintiff tapes it, Cooks 
Iuriſd. of Courts is fall authozity in point, what ever is 6bjcacd againſt it, 
30 H. 6. f. 6. I admit of the juriſdiction of the County Palatine ; but pet 
it muſt not entrench upon the Common Law, and J admit all the books 
cited; but thep are of othcr local matters, o2 of things tranſitozy, which 
are fixed to Cheſter by the pleading of them, and Dyer 122 comes not to our 
caſe, noz croſſes the caſe of 10. lac, 3. rep, Ridgwayes caſe, and here it ſhall 
be intended that the Jury map there have bit conuſance of the matter 
where the Action is lafd, and not elſe-where, although the Action do ſavour 
of the Land, Foz the ſecond matter the demurrer makes not the plea good, 
fo2 the law ſapes it is not good, and the part pes cannot alter the Law, 
Burtons caſe, 5. rep. f. 59. 5 H. 7. 1. zly. The traverſe'makes not the 
plea good , foz the traverſe is waived, and he relyes upon ano» 
cher matter, 5. Car. rot, $17, Burton and Corniſh , the traverſe 
taken, took away the juſtification befoze pleaded, ſo doth it here, 
and the traverſe here is not good, becauſe it is in a tranſitozy mate 
ter, Where one juſtifies a thing done, it onght to be confeſſed that 
he did it, ſo if de traverſe that he hath not done a thing here, it implyes it 
is done ſome where elſe. Latch fo2 the Deſendant made this queſtion, whes- 
ther upon the matter as it is here pleaded, the juriſdiction of this Court be 
ken awap,and he held it is. It is the honour of this court to: maintain the 
urisdiaion of all otherCourts and therefo2e J hope, it is not misbeſceming 
me to put it in mind of this honour that belongs to it, J believe that acc 03- 
ding to the antient Law of the land, actions ought not to be laid elſe-where, 
then where the matter that cauſcd them did ariſe , although that now by cu. 
ſtom it is grown otherwiſe, Although the Plantif may fix a tranſitozy Aa- 
fon, where he plcaſeth in oꝛdinaty matters. pct he cannot do it where the 
matter ariſeth within a ſpeciall jurisdicion,as the caſe here is. It is not a 
good allegation that binds up the juriſdiction of this Court, except where ft 
appears that the allt gation is true, the allegation here map well ſtand with 
la w. it being in the Caſe of aCountp Palatine,which hath ſuch a jurisdiaion 
incident to it. this Court Fx Oificio ought to take notice of the Jurisd idion 
of the Count latine and that they have autho2ity to hold pleas,q5 Ed.z, 
f. 10. 50 E. 345 10H, 6. 16. The averment is, that the party te. 
mains within tbe ſurisdidton of Cheſter, that there may not be intend. 
ed to be a failer of juſtice, by the parties going ont of thg Juxtsdiaton where 


the offence was done, 44 & 45 Eliz. Criſp and Neither is — 
— en 


— 
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plea by the traverſe become ſo vitious, as to retain the Anrisdiaion of 
this Tourt thereby ; Fo2 the County Palatine cannot give up thefrjurfsv(- 
fon to this Court, as antient Demeſn Courts, and other Courts map 
the mi'pleading of the parties , foz their pleadings coram non judice, © 
6. 13. b 9 H. 7. 127 4) E. 3. f. 7. 22 E. 4. 23. 31 H. 6,11, Noz doth the kta⸗ 
verſe here watve all the pꝛetedent matter, but ſtands with it although it be 
made narrotrer by it; but nothing is here waived, Dyer 165 Here is an i- 
ſue in ſubſtance, which is good, although not in the letter, and the fraight- 
ning ol it ſhall not hurt, and the Court is neither inveigled, noꝛ the party 
w2onged by ft, Dyer 369 Hob, 119. This traverſe binds not the other 
party to joyn (ue upon it; but there m be a traverſe upon a traverſe , 
and he may plead another plea, Hob: . Newmans eaſe, Roll chief luſtice, 
An your pꝛeſctiptton pou have averred that h? an \nhabitant , but pou 
have not averred that they ought to hold plea of tranſitoꝛy matters, if the 
partyfahabit ont of the juriſdiaion , ere the party ought to be fummo ; 
ned, and it he dwell out of the jurisdiaton. what remedy can be had againſt 
him then, dz how can he be ſummoned? And we cannot judge of the juriſ⸗ 
diction ; but by pour pleading , and by pour traverſe you have tripped up ryan. 
pour own heels. The reaſon why tranſitozy adions may be laid in any 
County is, becauſe that otherwiſe juſtice might fail fo2 the party may do a 
fact in one County, and then remove to anothex/fo here the party may do 
wꝛong within the County Palatine, and then go out of it to avoid juſtice. 
At another dap Wild araned fo2 the Plaintiff, and Sbafto foz the Defend: 
bant, Wild held that the plea was ill, 1. In the fnducement alp. At is in 
in the ſubſtance of it, z1ly, The traverſe is not good, The inducement is 
fl, becauſe it doth not confeſs a converſion ; but here is a general iſſue on- 
ly pleaded, 9 E. 4.5712 B. 4. 12. It is ill in the ſubſtance, becauſe the u- 
rage pleaded is againſt Law, and vill cauſe a-fafler of juſtice, which ought 
not to be, fo2 LAY leaves — perſon wꝛonged N a 17 19 F 
29. Fitz. Iuriſdict. 50 E. 3. pl. 44, 45 Eliz. Cri erols. caſe , 309910 
: Re 3. 4* Harid and Paytons — Fa — ITE jarildi fc, Yau 16s 2 
213 14. 425. Next the traverſe hath waived all the matter pleaded be · 
foze, and becauſe the plea was good befo2e, there was no neceſsity to take 
it, 20 E. 4. 2. and the traverſe is alſo too ſtraight, fo2 it hath tyed up the 
matter to Wellington, and ſo he pꝛayed a reſpondes guſter. Shafto ph the o- 
ther ſide held the plea good, and argued much to ſhely, the juriſdiction of 
the County Pala ine, and cited Cook jurisdict. f. 21932 E. 4. 34. per col- 
low, Dyer 1 56, Hill. $ H. 7. rot, 228. and he ſafd the plea is good, though it 
be not confined to the inhabitants within Cheſter, foz there was no neceſsi. 
ty to plead thus, and ft had been enough to have pleaded generally, becauſe 
tyfs Court takes notice of the juriſdiction of Cheſter, u Rich, 2+ Fitz. breif. 
and the plcading hath alwapes been in this maner , as map appear 
by the Book of cntrpes, 1 E. 4. f. 11. and this cuſtom by conftructfon of 
law, is neceſſarily to extend to the inhabitants within the juriſdiafon , 21 
H. 7. 40. Dyer 46. Raſtall 128, 129. the pzivilege of Cheſter fol- 
lows the. perſons of the inhabitants , and ſo there can be no fafler 
of juſtice as is objected. And foz the traverſe, though it be (il,ft ſhall do no 
bart in this caſe to take away the cuſtom, foz upon the entire tecoꝛd, it dot 
appear that the Action lpes within the juriſdiction , and if Judgemen 
be given here. it is coram non judice, and ſo the traverſe is noꝛ mstertal. 9 
** ta? 37 H. 6. f. 26. Cooks Mag. Char. cap. 247 Mag. Char. f. 241. Weſtm. Notice. 
. 35, Bract. 260. Hill. lac. Dymocks caſe in this Court, Nicholas Is 
ſtice anſ ne red the Juſtices of this Court are not bound to take notice of 
the cuſtom of Cheſter, otherwiſe than as it is alleged, Roll chief Iuſtice, 
The matter is whether we can take notice of pour caſe, otherwiſe than yon 
Uvz have 


CUM 
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have pleaded it, and pont plea is naught, and the party map demurr upon it, 
toꝛ it appears not whether the cuſtom extends to Wellington where the tro- 
ver was, becauſe it appears not whether Wellington lie within the 
Plea County Palatine of Cheſter 03 no, and the Plea cannot be good in 
: rt, and {ll in other part, as is ſuppoſed. lerman luſtice, The 
Deciaration here is good, and ff the plea be not good to anſwer it then 
it is il Nicholas Juſtice, The Plea is contrary to law and reaſon, 
and Common ſence, and there ought not to be a faiter of Juſtice. Ack of the 
— ſame mind. Roll chief Juſtice , We mult take all the ma ttet as it fs plead- 
ortemon, ed, and il the Plea be i, the other party ſhall not be ſafd to confeſs any 
thing. And here pou have pleaded a plea in Bat. viz. Not guilty, and yon 
have alſo Pleaded to the jurisdiaton of this Court, which cannot be; and 
we are not now to examine the jur{sdiction , but the pleading. Thorefoze , 

ſhew cauſe Monday next why you ſhall not plead n jef, B. & 35.148 

Zo. 7 - {3 wort e 29 bo cat 
0 omas. * 


E Mriſkch againſt 
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Mich, 1651, rot. 340. 
0 


— Wrſt of Cxroz was b2onght to reverſe a Judgement given {a the 

verſe a %- Common Pleas in an Aaton of Debt upon an Obligation to ſtand to 

ment in cb an Award, and the Erro2s aſsigned were, 1. That whereas the Award 

in the C. B. was to pap a certafn ſum of monep, at oz beſo2ec the 25 dap of December, 
the beach aſsigned is, that he paid it not at the 25 dap. alp. Whereas 
there are 2 partfes of one ſide , and one on the other ſide that ſubmitted to 
the Award, The Au ard is that one party ſhall not pꝛoſecute the other, 3ly. 
The Condition is that the Award ſhall be made the 20 day of ſuch a month, 
and it is ſet fo2th that the Award was made befoze the 20 dap, and oth 
not ſay what day it was made; But the Councel relped upon the 1 Ercep- 
tfon; And to that Latch on the other de anſwered , Chat if it be pato be- 
foze the 25 dap, it is then paped at the 25 dap. 2ly, The Condition re- 
gnircs the award to be made under their hands, 4 the ſabſequent averment 
is to no purpo'e, And as to the 3. the wozds Alter partium extends to all par- 
ties, and delldes, the bzeach is not aſsigned upon that. Roll chief Juſtice, 
If it be pad befoze the dap. it is paſo at the dap, and ſo that is certain e- 
nough. 9 H.7, Another exception was taken, that the condition was that 
the Arbitrement ſhould be put fa wꝛiting by the Arbitratozs, and ft is not ſo 
here expꝛeſſed but only gencrally that it was put in wziting. Roll chief Iuſt. 
It is not to be neceſarfly underſt od that it muſt be put in w2fting by the 
Arbſtratozs themſelves, Another Exception was taken that here is an Out- 

. law2paſter judgement, 4 there is a fault in the Outlawꝛp, foz in the Writ 
to the Sherlf it is præcipipimus vobi-, inſtead of przcipimus vobis, x the pear 
dt our Loꝛd is in Figures, And 2lp. ft is ſecundum conſaetudinem regni 
Anęlæ, whereas it was in the time of the K&p:rs of the Liberty of Eng- 
land, Roll chief Iuſtice, If the wozp be pr#cipipimus, then there is no 
command to the Sherff, foz that woꝛd ſignifies nothlag, Therefore let the 
Outlawry be reverſed, and judgement a ffit med. 


Award. 


— — - 
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1 Nan Action upon the Caſe, the Plaintif declared, that in ſuch a High* oem urrer to 
way the Defendant digged a hole , and that by reaſon of that hole, as be an cvidenct. 
was travelling in the way with his Gelding , his Gelding dis fall and hurt 

himſelf, to his damage, ac. Upon not guilty pleaded, and fue joyned at the 

Tryal, this evidence was given to the jury, namely, That the Plaintifs 

Servant was dziving his Paſters Gelding in the way, being loaden u (th 

Lead, and that by reaſon of the hole he fell, c. To this ctidence it was 

demurred, and fo; cauſe it was ſhe wed, That by the evidence it neither is 

pꝛoved that there was ſuch a way, noz what perſon digged the hole, both 

which are part of the ine to be tryed, and ſo the evidence pꝛoves it not, any 
thereloꝛe is not good to find the Utcrdic fo2 the Platntff, as the Jury have 

done, Roll chief Iuſtice, This evidence is no moze than a ſpectal Yerdic, 

and it ought to find the wap and the hole digged, and all the matter condus 

cing to the iſſne, and therefo2c it is not good as it is, Therefore let the Verci&, 
Verdict be quaſhed, and a new Venice awarded, 22 Veuire, 


Heard againſt Read 
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Nan Action upon the Caſe foz wozds, the Caſe was this, the Defen- ,,.., .. 
J dant being bꝛought beioze a Juſtice of Peace to anſwer a crime objered judgement in 
againſt him, the Plaintif appeared as a witneſs to teſtiffe againſt him, an Action for 
wherenpon the Defendant to weaken his Teſtimony did ſpeak theſe wozds — GE 
of the Plaintit befoze the Juſtice of Peace, Thou haſt been a contentious * fete 123 
man this 30 years, and a Breeder of ſtrife, and haſt taken a falſe Oath as 
gainſt my Brother and Siſter in a matter of incontinency, and haſt taken 20 6. 
for it, and I will ſhew it upon Record. Upon not gutlty pleaded, and a 
Uerdic foz the Plaintif , It was moved in Arreſt of Judgement, that the 
woꝛds were not adfonable , becauſe it is not ſaid that he is perjured in any 
Court of Reco2d, but, that he will ſhew if upon Recozd, And 15 Car, 
Morton and Clapams caſe was cited; but on the other ſide it was ſafd , that f 
take all the woꝛ ds together they are adtonabſe, and Trin. W Osborn {> >, al's 


and Brookes caſe was cited. Roll chief Iuſtice, The wo2dHare ſatd to be 
ſpoken falſo & malitioſe, and it is not ſatd in the Recozd thut the party 
ſpoke them in his own defence , and it may be they were ſpoken by the by, 

and not in the judicial pzoceedings , but it appeared upon reading of the Re: cc; 
co2d, that they were ſpoken to diſable the Plaintifs te ſtimony: Where. 
upon Koll chief Tuſtice ſafd, That the Acton did as well lie in this caſe, as 

it doth lie fo2 endiaing one falſo et malitioſe, foz Cndiaments are moze a⸗ 
boured in the Law than pzivate matters between parties, Therefore let 

the Plaintif have his Indgement, niſi, 


Cuſto- 


—— — 
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jury. 


Ol th. 


Filing. 


Cuſtodes againſt Howell Gwinn. 
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Owell Gwinn was endfced of perjury, fo2 taking of a falſe Oath in an 

Affi da vit made befoze a aſter of the Chancery, and was found guil- 

ty, It was moved in Arreſt of Judgement, 1, That it doth not appear 
by the Keco2d that the Dath made was any thing material ts the ſute de- 
pending in that Court, and ſo ft is but an extrajudicial Oath , and is not 
perjury either by the Common Law, oꝛ by the Statute, 2ly, It doth not 
appear that the party took a falſe Oath, ſoꝛ it appears not whether the Pa« 
ſer of the Chancery had any pov er to take this Oath, and if he had not, then 
it cannot be perjury, Latch enfozced the 2 Exception, and ſaid, That a 
Pafeer of the Chancery hath not power ex Officio to take an Oath, and 
thereloꝛe the party ought to ſhelv that he had power to take this Oath ; but 
if he hath power he ought not to take it upon the holy Cvanceliſts, as it is 
here expꝛeſſed, but it ought to be upon the holy Evangely, foz the 
loʒm is ſuper ſacro ſanto Evengelio, and not Evangeliſtis, Maynard on 
the other ſive pꝛayed judgement , and that the party may be fined, and an- 
ſwered, that it doth well appear that the Oath was made touching the 
cauſe in queſtion, and the Endiament is here laid at the Common Lam , 
and not upon the Statute, Next it is not neceſſary to ſhew that a Paſter 

of the Chancery hath authozity to take an Oath, foz it is the common 

courſe and p;acice of the Court of Chancery fo2 the Paſters to take oaths, 

and the Chancery being a Court of Recoꝛd here, this Court is bound to 

take notice ofthe Cuſtoms uſed in it. ly. The taking of the Oath upon 

the Moly Ctangelifts, and the taking of ft upon the Holy Evangely is all 

one in effect. Roll chie Juſtice, The moſt material Exception is, whe- 

ther a Paſter of the Chancery hath authozfty ex Officio to take an Oath, 

and certainly antfenly he had not, and therefoze pou ſhould have exp2eſ- 

ſed that he had authozity to take an Oath, At another dap Hales laid, that 

it doth well appear by the Recoꝛd, that the Maſte r had authoꝛity to take the 
Oath ol the perſon , and many pꝛeſidents are, as our Caſe is. Roll chief 
Juſtice, The P2eſidents are, that he hath authozfty to take an Oath prout 
per Recordum, qc, but it is not ſo expꝛeſſed here. Nicholas Juſtice, A Paſter 
of the Chancery of common right bath no power to take an Oath, and there- 
fo2e in this Caſe pou ſhould have pleaded p2 cefſelp that he had autho2itp, o- 
ther wiſe it cannot be good. H-les at another day anſwered another Excep- 
tion taken, that it did not appear that the Affida vit in which the falſe Oath 
was made, was filed, and then it was not upon Reco2d, and ſo could be no 
perjury, and ſaid it is all one whether te Affidavit be filed 02 not , fo2 the 
foz\wearing is befo2e the filing, i the party who takes the oath map chooſe 
whether he wil file it 02 no, and thereſo2e it fs not neceſſary in the plead⸗ 
ing to ſay, as it appears by the Recozd, Green on the ſame ſive, Jt map 
be that it was filed, and aſterwards taken off from the file and then be 
cannot ſap as it appears by the Recozd, and it would be miſchievous if the 


party ſhould not be puntſh d foꝛ the perjury, becauſe the Attidavic was not 


filed. Serjeant Glyn on the other five ſafd , that the Pꝛeſidents which are 
ſhewn to p2ove that a Paſter of the Chancery may take an Oath, are, that 
the partp hath made an Affidavit, as it appears by the Reco2d, and this 
is not ſo plcaded here , and thereſoze the P2efidents make oz us, An 
Endia ment cannot be at the Common Law fo? perjury in an Affidavit, if 
it be not filed, fo the filing of it makes it a ground to frame the Endia. 

ment 
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ment upon. and ſo is it fn other Courts, foz tic filing of it gives yower to 

the Court to make rules, and oꝛ ders upon ft, Wild on the ſame five ſaid, 

that it appears not here poſitively, that the Affidavic was made in this cauſe 

alleged, but only by way of argament, ui ich is not good. Roll chief Juſtice, 

If it be in the ſams bulineſie, it hall be intended to be between the ſame pat- . 
ies: Perjury at the Common Lav is intended to be in ſome Court, and 
legal p2ocecdings, foz a falſe oath made befo2e us not touching the mat. 
ter in queſtion betwcen the parttes, an endla ment of pe r jury lies not, and ment. 
it appears not here, that the Chance ty took notice of this Affi davit, fo2 no» 

thing was dont upon it, and the wozds as it appears by the Recozd are 

material wo2vs , and do make up the buſineſſe, but ttep are here omitted. 

It one make a falſe oath, the party ts puntſhable fo2 it by an aafon upon the 

caſe,fn caſe it be not perjury, fo2 which he may be endiaed foz it, A falſe Ca. 

oath ts one thing, and per jury is another thing, fo2 one fs ſudicial, and the o. Falk Oath, 
ther is extrajudfcſal. And the Law inflias greater puniſhment, oz a falſe 

oath made in a Court of juſtice, than if it be made clſe-where, becauſe of 

the pꝛeſer vation of juſtice. Ierman luſtice ſaid, that perjury takes its 

name from perverting of jaſtice, and therefoze it is intended to be in a 

Court of juſtice. The Court beld the endictment ill, and gave ludgementyg- 

gainſt the Cuſtodes, Poſtea, 742. 


Trin. 1652. Barc. (up. 0 


V Pon a retoꝛn oſ the Coꝛonet of an enque ſt ſound befo2e him that one 
had killed another man with a gun by miladventure, The quc ſtton —— = 
was whether the party might plead the general pardon, Thereupon Roll the genceal 
chief luſtice ſafd, ff one kill another by doing an au which was needleſs foz p. 
bim to do, ft is manſlaughter, and ſo was it adjudged in Sit John Chi. Manſlaughter | 
cheſters caſe lately, u ho killed his man by miſadventure in fenceing with? * Tag 
bim; but ii he kill another in doing an ad which belongs to his calling, it is Pard on, 
not manſlaughter, thereſoꝛe men muſt be war y not to do things, which con: 
cern them not to do. And therefore this Act is not within the generall pars 


don; but he mult purchale his pardon, 
Williamſon againſt Norwitch; 
Trin, 1652, Banc. ſup. 


Hill, 1651, rot, 1668. Ul, 


} S was indebted to Williamſon the Plaintiff by a contrac,and to Norwitch 

the Defendant upon an obligation , and dyes inteſtate, Norwitch inter- Demurrer t 
medles with the goods, Williamſon bzings an Aaton of debt againſt him ag * P!<2 in debt 
Executoꝛ of his oun w2ong, Norwitch takes l*tters of adminiſtration of — de- 
the Goods, and Chatels of I. S. and then pleads that I. S. was indebted unto (cu tort de- 

bim by Obligation, in the ſum of 50 l. and that be had taken ont letters of =. , 
adminiſtration of tFe Goods and Chatels ot 1 S. and by virtue thereof “ N 6 
doth retatn Goods and Chatels of 1, S. to the value of the ſatd debt, and 

beſides thoſe hath nulla bons, &c. To this plea the Plaintiff demurred, and 

the que lion here was whether the Executoz of his own w2ong, afterwards 

taking out letters of adminiſtration pendente lite, map retain the goods of 

the inteſtate , to ſatisfic his own debt due upon Bond, 02 ought to 

ſatiefie the Platntiffs debt due by contract. Jt was urged that he 


could not plead thio plea, and theſe books were cited, 5, rep, Cowlters caſe , 30 Þ 
Xx and 


XUM 
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and 21 H. 6, I. S. and 38 Ed. 3. f. 17: and it was ſaid that this caſe.is (tron. 


ger, becauſe the adminiſtration was taken pendente lite, 5. rep, "Midlerons 
caſe, 2 E. 4. 7. — on the other ſide held the plea good, and agree d Cowl⸗· 
ters caſe 5. rep? and that the taking of letters of adminiſtration ſhall not 
deſtroy the Plaintiffs wzit; but here is a legall adminiſtratoz, and he 
might have retepned the goods if he had been Oebtoz but in equal degree 
with the other; but he ts a Dzbto2 of a Higher nature than the other, fo: 
his debt is by Bond, and the others but by contract , and the law requfres 
his de bt to be firlf ſatisfied, z H. 4. 21Y Coment, 545 It he have moze 
goods than will ſatiofie himſelf, he ought to make election what goods he 
will have, and alter the pzoperty ; but where there are not mo2e goods, it 
is not neceſſary to do it. And the law would do wong, if he ſhould not be 
firſt ſatisfied, foz now he is a lawfull adminiſtratoz, and alſo a credſtoz 
of a higher nature than the other , and becauſe he cannot bzing an Action 
agaiaſt yimſelf foz his debt, therefoze he map by law retain the goods in 
ſatisfaction, And he map ſatisſie a debt upon a ſpecialty, befoze a debt due 
upon a contract, although a ſute were commenced ſoꝛ the debt due upon the 
contract, ſo here be map retain the goods, Roll chief Iuſtice, hp ſhall 
not here the adminiſtration purge the w2ong which he did as Executoꝛ of 
his own wꝛong? It is true indeed that he hall not abate the wait, by taking 
letters of adminiſtration ; but he map plead this plea in bar of the Action, 
and here it doth not appear but he is rightly Exccuto2 , without doubt the 
plca here pleaded, had been good to a ranger without letters of admint- 
ſcratton, and the law ſhall ſupply the retainer to him here, and there fs 
no wꝛong to the Defendant; at another day it was moved again, and the 
Court held the Pa good, and — 2 Iud cement for the Defendant; 


nil, mr J. $29 J-i4 en 


Strode againſt Homes, 
Trin. 165 2. Banc. ſup, 


Hill. 1651. rot. 999. 
C Trode b2onght an Action upon the caſe againſt Homes, fo2 ſpeaking of 


ju g went in +. the'e wozds of him in relation of his office , de then being Church- 
an Action for Warden of dt. Clements Pariſh in Oxford; I hou art a cheating knave, and 


words, 


Gp JO f 437 n 


4 10 228 q 


haſt coſened the Pariſh of 401. U pon not guiltp pleaded , anda verdid foy 
the Plaintiff. It was moved in arreſt o. Juꝰgment, that the woꝛds were not 
actionable, becauſe here was no ſpectal loſſe alleged by the Platntiff, no: 
is he in any danger of coꝛpoꝛal puniſhment, by ſpeakiag of the woꝛds, Paſc. 
18. lac, Hopper and Baker. Roll chief Juſtice anſwered, the matter is not 
ſo much the loſſe of his office, as the loſſe of bis credit in being accompted a 
cheater. At another dap Crook Senior moved foz Judgement fo2 the 
Plaintiff, and ſeid the wo2ds are actionable , foz a Church warden is 
not meerlp a ſpiritual officer, but ALI by the Common Law, and 
aäſe rs 


alſo by the Statute, Larly and Elli Sf Milcs Fleerwoods caſe, Hob. rep. 
a ook Tunior on the other i 


Bray and Hay de urged that this is not an of: 
fice of p2cfit, but of trouble and burden, and no ſpecial loſſe is alleged. 
Roll chief luſtice, Officcrs which have no benefit by their offices have mo2e 
need to be repafrey, ff they be ſcandaliſed in thefr Execution of them, and 
here the ſcandal is great loſſe, to an honeſt man, and what other remedy 
can he have to repatr himſelf, but by his Adion on the caſe? lerman Ni- 
cholas and Ack of the lame opinion. And io ludgemenc was given for the 
Plaintiff, nifi, Trin. 
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WV Ponan Affidavit read — made by divers pꝛiſoners in the upper tion to te- 

Bench · pꝛilon againſt Coꝛonel Keyes ap2iſoner,that he is very unruly me a priſo- 
4 abuſeth his fellow priſoners, it was moved he might be removed to New- ner out ot che 
gate; But Roll chief Juſtice anſwered, ti he be unruly, the Gaoler muſt vyp<* Bench 
put on frons upon him, and kep him ſafely there, fo ti is is no cauſe fo2 us — * 
to removehim, foz he lyes there under many actions, and we muſt not re- 16. 
move him to another pziſon. 


Trin. 1652. Banc. (up. 
Io 
"= He Court was moved that the party might not have a tryal at the Bar ay ,;.& a «ri. 
untill he had pafd coſts upon be ing nonſute in a fozmer action ſoz the Kat the Bac 
ſame lands, Roll chief luſtice, He ſhall not proceed to another tryal, un- Il coſts paid 
till he have paid his coſts, for by this means we ſhall incourage men to be 4 * Fave 


| ſuce, 
VEXATIOUs, _ — 


Freind againſt Baker. 
Trin. 165 2. Banc, ſup, Is 


V V 11d moved to amend a Recoꝛd wherein a Judgement was giben For amend- 
in the Common Pleas, after tbe Retcoꝛd was removed by a wit of ment of a re- 

Crroz into the Chegquer Chamber, be fault to te amended as, that there is . J 4 l. 

day given over to the parties from Eaſter Term to Michaelmas Term, and _ 

ſo Trinity Term is lett out, which he concetved was but a miſp2iſfon of the 

Clark, and but a miſcontinuance in giving a wꝛong day to the parties, 2 

H. 7. 11522 E. 4. 30 But Roll chief Iuſtice anſwered, that thia is the ad of Diſcontinu- 

the Court , and by pour reaſon you may skip over 3 03 4 Terms one after . 

another, without any continuance. The giving of a dap moze than is ne 

ceſſary, is no diſcontinuance , but here wants a dap, which makes it not a 

miſcontinuance, but a diſcontinuance, and ſo w+s it adjudged, 1 Car. at 

Reading Term. Nicholas luſtice cited 21 H. 6. f. 16, to be adjudged that it 

is a diſcontinuance.” Roll chief Juſtice, A miſcontinuance is where one 

pꝛoceſſe is uſed fo2 another, and ſo the pꝛoceſſe is miſtaken; but this is a 

diſcontinuance, and cannot be amended. Foz this is not upon a wzit ot endment. 

Crro2 out of the Common pleas as we ſuppoſed it to be, and that 

the Reco2d had been amended there, fo2 then we would have adviſed whe- Miſcontinu- 

ther we would amend it here; but it is upon a w2it of Erroz bzought in the *. 

Thequer Chamber upon a Judgement given here. 


Brock againſt Vernon, 
Trin. 1652. Banc ſup. 716 


Rock bꝛought an action ot Debt againſt Vernon as an Erecnto2 upon a # 6 HU 14- 
bond entred into by Vernon unto the Te ſtatoꝛ of the Plaintiff, the une 8 of v 
Defendant acknowledoeth the bond, but ſayes that he gave another — 
bond in ſatisfaction of that Bond unto the Te ſtatoz, which the Teſtatoz did Bond. 

112 


accept 


_—_— 
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"Accept of in ſatisfaction, The Court held this plea ill, and that the party 
ben, , mighthave demurred upon it, and needed not to have jopned iſſue, and 
ng in A put it to the Jury, fo2 it is no good plea to ſap, that one did accept of one 


* thing in Acton, in ſatisfaction of another thing in Acton, and here the De · 
fendant hath confeſſed the debt, and therefo2e his plea being il, Judge⸗ 
ment ought to be againſt him, and Iudgement at another day was given acs 
cordingly. | 

4 Buckſtone agaiaſt Shu lock. 
(® 
th * Mich. 165 2. Banc. ſup. 


Entred Trin. 165 2. rot. 177. 


— ja ry 1 
4 to re- Writ ofErroz was bꝛought to reverſe a giben Judgment in the Com⸗ 
verſe a judg- mon Pleas upon an info: matton,foz ſcliing of Wine without licence. 
mer t in rhe contrary to the tatute. Che Crro2 aſsigned was that the inſo2mation was 
—— aa bzought tn the Court of the Common Pleas, which is in the County ot Mi. 
informzr.on dleſex, whereas the offence is alleged to be done at Lambeth | he, a 
for — ty of Surry, which ought not to be, as Daviſons caſe is in Hob. ep. Efchier 
Wine wichout juſtice, Yow do pou pꝛobe this to be within the Statute of 7 Ed.“ 6; I the 
licence, Statute give liberty to Juſtices of peace, and Oper and Terminer, 02 Ju- 
ſtices of aſsiſe to enquire of this offence,then an infozmatfon cannot be pze- 
ferred in a County where the offence was not done, and the meaning of 
the Statute, 21 Iac,"ts not to put the party without remedp, and it he can- 
not ſue by the Statute of 7 Ed.6, in the County where the offence was com. 
mitted, then this Statute of 21 Jac. bars him not to pzefer an info2mation 
in another County. Latch of Conncel againft the enfozmer ſatd , that by 
the Statute of 7 Ed. 6. an tnfozmation 1yes jbefoze Juſtices of Peace, 
02 Aſsiſe, 02 Gaol delivery. Roll chief Tuſtice, J deny that by the Statute 
of 7 Ed. 6. the infozmatton could not have ben bzought in any other place, 
but fn the Courts at Weſtminſter , and therefoze that it is not neceſſary to 
bz ing it in the County where the fact is done, notwithſtanding the Statute 
, of 21 lac. t it fs reaſon it ſhould be ſo,becanſe that no jurtsdiafon is given by 
the Stat. of 21. lac to Juſtices where thep had no power befoze, And the 
Court ofRecozd expzefſed in theStat. of / Ed. 6. ſhall be intended one of the 
Courts at Weſtminſter, and not a Court of, Recozd elſe-where,/ Therefore 
ſhew cauſe why the ludgement (ball not be affirmed, 


Tench and Hubriſon. 


2 Mich. 165 2. Banc, ſup, 
The Courr cf 
the Admiral- | N the Caſe of Tench and Hubriſon upon a motion fo2 a pohibition to the 
ry — : Court of Avmiralty, At was held by the Court, that the Court of 
— Admiralty, cannot proceed criminally againſt one that is in contempt to 
# 2 Gb, all x tbe Court, Vet the Court ſaid, they would here che Civilians if they would 
ſpeak in it Saturday following, 


Cydall 


— ES —— — — — 


Mich. 165 2. 4 * 5 Ti 


— — — — 


Cydall and Spencer and others. 


Mich. 165 2. Banc, ſup, 3 
N the Tryal between Cydall and Spencer and others, in an EjeRiooe wy.ce ane 
firmæ it was ſatd by the Court. That if one do biſeiſe me of part of 4 „n baye E- 

houſe , and J am in poſſefston of the reſt of it. At is at my eleaton wheth<cr l. & on. 

I will admit my ſelt᷑ out of poſſeſsfon of the heuſe oz not. 


Long and Hebb and others. 


Mich, 1658, Banc, ſup, 4 


] N® Tryal between Long and Hebb and others, it was ſa{d by Roll chief To what time 
luſtice, that Letters of Adminiſtration do relate to the time o the death Letters of ade a. 
of the Anteſtate, and not to the time ot granting of them. and therefoze an h ele ed 


Adminiſtratoꝛ may bzing an Action of Treſpaſs 03 a Trover and Converft- Kclation. 4 - 3 ; 
on foz gods of the Anteftate taken by one befoze the Letters granted unto Treſpaſs, ( 55 


him, otherwiſe there would be no temedy foz this wzong done. . 
Mich. r6 52 Banc. ſup. 
+ 


1 — to change the Menue in an Adion bzought fon e e 
an eſcape ; But Roll chief luſtice ſaid, it ought not to to be changed, foz V ne may 
— _ ls not local but tranſitozy, lo an eſcape in one place is an eſcape 
n all places, 


be 0 
— C:iang 
Sidenham. 


Mich, 165 2. Banc, ſup. 6 


N the Caſe of one Sidenham Roll chief luſtice ſaid, It had been a 
ſion, Whether il one plead payment at a dap, be that be avatited af. here on 
terwards to plead another plea, from his plea, 


Watts and Lowth, 


Mich, 165 2. Banc, ſup» 
7 


' A £B Action upon the Caſe was bzonght upon divers Aſſumpbts , and u acres of 
Uerdi given fo} the Platntif, Jt was moved in Arreſt of judge» ludgewent in 
ment that the Jary had given moze damages than were laid in the Decla- * Ad on ur- 
ratfon, whereas it was but a mif-caſting in the quz in toto atringuar, Roll en, An? 
— — ad, — Larne — ie the damages given by * 
arp ve not moe aintit laid in his Declaration. Verdict. 
therefore let him have his judgement, ans _ 


EX 3 Gough 


342 _” Mich. 1652. 


Gough and Cann, 


8 Mich, 1652. Banc. ſp, 
* N an Action bꝛought foz a Reſcous, and a A erdia found fo2 the Platin- 
judgement in L tif, theſe Exteptton were offered in Arreſt ol Judgement, 1. whereas he 
an Action foi [peaks of the r.cxt Court, he doth not Chew where that next Court was 
a Reſcous, held. 2, The time of the Arreſt is not ſhe wed, upon which the Reſcous 
# der f (o15 57 is ſuppoſed to be made. 3, It is not ſhewed that the party reſcowed was 
in cuſtodp of the Serjeant from whom he was reſcowed , 4. It ts not ſhew- 
ed befoze whom the Plaint was, upon which the Arreſt was made. 5, The 
venire is il awarded, fo2 it is to the Coꝛoners, where tt ought to be to the 
other Sherif , if one be a kin to the party, and Latch offered this Excepti- | 
* s 4 on, that the Declaration ſounds in Treſpaſs , which Aaton doth not here 
EI &ion, lie fo2 the party. But to that Roll chief Juſtice anſwered, that it is in 
T.cſpaſæ the election of the party to have an adion upon the Caſe, o2 an Actfon of 
La. Treſpaſs; fo2 an Acjon of the Caſe oꝛ an Action of Treſpaſs lies at the ele. 
cion of the party againſt one fo2 taking away his Wife, And he demanded 
whether the two Sherffs of Briſtow where the Reſcous was bꝛonght were 

21 Yer -x not one Sherif, and whether the venire was not helped by the Statnte 

And it does alſo appear that the party was in cuſtody by vertue of the P20- 
ceſs, and it is now after a Uerdict : And he ſaid, that if one reſcue the 
party who fs arreſted at my ſute, becauſe that after the party is arreſted J 
Refeus, have an intereſt in the body of the party, this Reſcous is a Treſpaſs to me, 
foz which J may well maintain an Action of Mreſpaſs. And lerman Ius 
Plecge. ſtice ſaid , that the body of the party arreſted fo; debt is a pledge foz the 

| debt it ſelf, Iudgement was given for the Plaintif, 


Liniſton and Maurice. 


9 Mich, 165 2, Banc. ſup. 
Arrell of He Cale was this, An Acton of Treſpaſs was bꝛought againſt a Par- 
luugement in * ſon fo2 not carrying away his Tithes in due time. The Defendant 
en Acti,-nuol pleads that the Plaintifk gave him no notice to letch awap his 
Treſpaſs for Tithes; the Plaintiff replies that he did give him notice, bat 
ha adc,* doth not ſhew wherz he gave him notice, and upon this Exception 
' judgement was ſtaped / Aftertwards Baldwin of the Inner Temple moved 
fo2 judgement, and alleged that the not allceofng the place was no Erroz. 
Nicholas Iuſtice, what ſap pou to Durdens Caſe? Roll chief Juſtice, There 
are many caſes where the place is not matertal, pet, it maſt be alleged fo; 
the Aenue. If Debt be bꝛought againſt an Executoz, and he plead fully 
adminiftred ; it the Plaintif reply that he hath*aſſets, be ought to allege 
the place where hc hath aſſets: And J coneefve that there onoht to be a 
1 plate alleged here, that a Jury who are neareſt the place, and ſo may have 
e', te beſt knowledge of the matter, may try it, although ft may be tryed in 
another place; but ifthe tryal be ill the A erdia will not help it, but there 
muſt be anew tryal, Therefore it were good to replead as to the place. 


Mich. 


XU 


CE 
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— 
— — — — 


— — — — — 


. Mich. 1652. Banc. (up. * 
Ne tok out a Latitat ont of this Court and arreſts the party , and te- Attachment 

Office to take Bail of him, but carryed him into another l{berty to for abaſi 

charge him with an Acton there; Upon this the Court was moved foz an = — c of 


Attachment, foz abuſing the pꝛoceſſe of this Tourt, And it was granted, 
n'ſi, &c. 6 | 


Mich. 165 :B anc. ſup. f 


] Natryal at the Bar between heeſman and Turner and others in Treſ- here ne un- 
paſs and Cjecment, Roll chief luſtice ſaid, That if there be divers Ex · ques Exccu- 
ecuto2s of one Will, and one of them refuſe to p2zove the Wil , hz map cor is a good 
plead ne unques Executor. And that a V in wziting may be revoked by — f 
parol, and revived again by parol. cvocation. 


Revver. 
Theoball and Conqueſt. 
Mich, 1652, Banc, ſup, : d 
Trin. 165 2. rot, 1999. 2 


A Fter a Aerdia in an Acton of Treſpaſs and Ejecment it was moved, _ . 

in Arreſt of judgement, that the Leaſe was altered after plcading; j,;....c.. in 
On the other ſide it was moved foz judgement. 1, Becauſe the Leaſe was Tre (paſs and 
only amended in matter of fozm , and not in ſubſtance. 21y. Becauſe by the Cent. 
rule of Court the Defendant is to confeſſe the Leaſe , and ſo it is not mate⸗ 

tial whether the Leaſe be good oz no. But Roll chief Iuſtice anſwered, 

that the Leaſe was amended in matter of ſubſtance , and ff the Leaſe be 

defective we can give no judgement, and by pour own ſhewing it is not Amendment. 
good, and the rule of the Court doth not bind the Defendant to confeſſe the egen. 


— otherulle than you have made it, and therefore let the judgement be — 
ayed, 


Fowke and Boyle. 
Mich 1652. Banc, ſup, 
Trin. 1652, rot. 460. E 


He Plaintff bꝛought an Action upon the Caſe foꝛ ſelling unto bim falſe purer to 
Bills of publique faith to the value of 800 |, knowing them to be falſe , Declaration 
with an intent to deceive him: The Defendant demurs upon the Decla- in Action 
ration, And Babingron of the Inner Temple offered theſe Exceptions to upon the calc. 
it. 1. That the Ozdinance of Parliament fo2 the bzinging in of money 4 N- 34 
plate into Guildball,and giting the Commiſstonets authozity to give theſe 
bills to them that bzonght it in foz re-payment thereof with intereſt at 8 J. 
per centum, p:r pum, was miſ-recited , fo2 it is ſaſd that the Oꝛdinance 
was made by Houſes of Parliament, whereas it ſhould be by the 
Lo3ds and Commons in Parliament, foz the Houſes are the places where 
they ſit, and can make no D2dinances , and hecited Mich, 13 Car, Tydalls 


caſe. 


— — 


2 


Mich. 16 5 2. 


—— — ——ä———— — 


caſe. 2. The Aldermen that are the Commilsioners are not called by thetr 


Ch:ififannames, as they ought to be, but only by tyefrſ@frnames. 3Iy. It 
is not ſhewed in what manner the Btils were alsigned to bim, but he ſays 
only that they were aſefgned in due fozm of Law, which is to . 


4 (3124125, fled, and to this be cited Mich.10 lac, Banc, Reg, Glaſs and 


Indirer ents 
Coulſhon, 


14 


Demurrer ta 


To theſe exceptions Latch anſwered, That the mentioning of the Dzdinance 
of Parl. and of the Aldermen, is but by wap of inducement to the Action , 
and nothing to the ground of it, and therefoze there need not be ſopancaal 
a recital as is ſurmiſed , neither is it nete to de w how the Bills were 
aſsfaned, and they are the Defendants wozds, noz is it material 
bow the money was to be paid. chief Iuſtice , The ground of the A- 
uton is the dec eit in aſsigning over falſe Bills , and affirming them to be 
true, and the other matters are meerlp matters of inducement, and uſed 
only by wap of recital , and not material to the Actfon. And you have 
confefſed the deceit ſoꝛ which the Acton is bꝛought by pour general demur- 
tet upon the Declaration. And therefore let Judgemenc be for the Plaintif 
except bettet matter be ſhewn. Soſtes, N 748 77 23 


Wood againſt Holland. 


Mich, 165 2, Banc, ſup. 


Trin. 1652, rot, 1061. 


a Rep! cation V V Ood brought an Acton of Treſpaſs and Ejeament againſt Hol- 


in T'eſpa!s 
and Ej &- 


me: . 


Trov:cif(e, 
Se fn. 
Delcent. 


7 
AWit of Fr- 
lot to te ve ſe 
a judge met 
given en zn 
int Ci ur 
Court, 


lind, The Defendant pleads that the Plaintiff did viſſeiſe J. S. 
of the Land, and then made a leaſe of it to him, and that afterwards the 
land did deſcend to the Plaintiſf, The Platytiff replyes that he was ſeſſed 
of the lands, and traverſed the diſſeiſin ſuppoſed to be made to 1.5. And to this 
the Defendant demurs, add fo; cauſe ſhews that he ought to have traverſed 
the deſcent, and not the dilleiun. But Roll chief luſtice ſaid, That the tra- 
verſing ol the difſeifin makes an end of all, and therefoze it is well taken, as 
bein the mot matertal mattcr, although that thc deſcent might have well 
enough been traver.ed, And therefore let the Piaintif have Tudgement » 
niſi. 


Reck witch and Moy le. 


Mich, 165 2. Banc, ſup, 
Trin. 1650, rot, 303. 


Writ of Erro2 was bꝛought to reverſe a judgement given in an . 

keriout Court. andthe Writ of Erro: was to remove a Recozd 
quod corsm vobis reſidet de placito in Curiz manerii de Cu:tingbye, where, 
as the Reco2d was, de placito in Curia Cuſtodum liberta tis Angl-z authori« 
tate Parliamenti de Cuttingbye. And therefo2e againſt the 192i; of Crroz 
it was objected, that there was a vartance b:tween the wit of Crroz and 
the Reco2d, and therefoze that the wait of Erroz was not good; But a- 
gainſt this was cited Lodge and Goodales Caſe tn this Court: 3 Car. that 
it is not neceCary to recite in a wit of Crroz all the wool the deſcriptt. 
on of a Court, and here the wꝛit is not toremove a Reco2d ont of an in. 
\criour Court, but the wꝛit of Erro2 is to reverſe a judgement in a Recozd, 
quod coram vobis 1eſider, Haks anſwered, That here is a right deſcrip, 


tion 


— 


Mich. 145 2. ou 4 Ca 2 345 


tion of the Court, in regard of the piace where it was held, and of the 
Judge of it, but not in regard of the L02d of it, and therefoze he concet- 
ved it a material objeaton , becauſe a part of the ſie of the Court is miſta- 
ken, t not only an additional veſcripti-n of it. Roll chief luſtice anſwered, If Variznce. 
it be but an additional addition oz deſcription , tt ts well gnough as it is f 
but we wil ſee what hath been done in like Caſey here toſoʒ e, but me thinks 
that it ſhall be intended here to be Curia Caſtod. hbertatis Angl &c- foz here it 

is in a Writ of Erro2 which will not He ik it be not a Court of Recozd, But 
Nicholas and Ask Iuſtices ſaid, It cannot be intended a Court of Recoꝛd, 
but a Court Baron, and ſo the ſtile implies common by intendment. The 
Coart adviſed till the next Term. Mis Caſe was afterwards moved by 
Latch, who ſatd , Chat here is no variance between the Writ and the Re ⸗ 
cozd, although the Mzit be not fo full as it might have been to deſcribe the 
Reco2d, and it is agrecable to the antient and uſual p2actice at this day, and * 
c{ed the old book of Entryes 171. and ſaid, that fn Payrons caſe the Reco2d 
Was in Curia Domini Regis Civitatis , and the w2ft of Trroz was in Curia 
Civitatis Gloceſtriz , Mich. 23 Car, Banc, Reg, rot, 569, and all Courts of 
Reco2d are o2fofnally the Kings, Hales on the other ſive ſafd, that the 
wit of Erroz ought to ſhew whoſe the Court is, and the rather, becauſe it 

is ſald ts be Curia Manerii. Wadham Windbaw, The Regiſter is both 
ways, and by direction of Parliament the Common Pleas is ütled Curia 
de Communi Banco. But here the Reco2d appears to be Cuſtodum, &c. 
Civitatis, and the Mzit doth not mention that, The Court would adviſe o 
the Preſidents, Chis caſe was again moved, and Lodge and Woodhalls 
caſe, 22 Car, nrged, that the Return of the Certiorati upon the wit of Ex- 
ro} was not good foz the rarſance fozmerly alleged, but Wadbam Wind- 
ham held it good enough, and relyed upon P3eſivents ſhewedt2 Hern the 
Secondary, as the Court had direded. Hales on the other ſive urged that 
the varfance made it not god, fo ot be intended the ſame 
Court. Roll chief !uſtice, here is no ton between them, foz 
they map both ſtand together, and rhe of Erroz intends it to be a 
Court of Recozd, and pet it is the Court of the Panoz alſo, and there: 
foe it is good in ſubſtance, De facto it is the Court of the Loꝛd of the an 
no , but virtually and in dignity it is the Court of the King ; but the Ve: 


— isclearly vitious, and therefore let the ludgement be reverſed for that 
caule, 


Jervis and Lucas, i 
10 
Mich. 165 2, Bane, ſup, 
* # 210 #4 
He Court was moved foz one lervis, that the Court might view bis W , 
wound, and increaſe the damages given him by the Jury, becauſe they — — 
bad given him but — — foz dis wounding , whereas the 0 caccca'e 
parties Arm was b2oken, / was in great danger ſtill to loſe the uſe damages. 
of it. But Roll chief Tuſtice anſwered, it appears not by bis Declaration 
what manner of wounding it was he received, as it ought to have been, 
and how can we know how he was wounded,# But we will adviſe, and hear 
Councel on both ſides. At another dap Ser jeant Parker move de ſame 
matter again, and cited 3 H. 4. f. 4, and 78 H. 4. f. 237 and Dyer 5 Move 
the Court might increaſe the damages, Twiſden anſwered , That the 
wounding ought to have been particularly expzeſſed in the Declaration , 
that the Court might judge of it by the 1 , and the party is not to 
p be 
7 * 1+ p {od e e td War") If pT 198 
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be viewed by the Court upon the bare averment of the party made at the 
Bar. To which Roll chief Iuſtice agreed, and ſafd , how can it appear to 
us that he was wounded fo as you aver by this Battery - foz it may be he 
was wounded ſince pour anion , neither can pon now diſcontinue the Agi- 
Diſcontinu- on, becauſe it is after e ſo that you are now without remedy, 
ance, * % $73 pn regen” het. 
6 Mich. 16 52. Banc. ſup. 


Mo! ion E | He Court was moved foz a pꝛohibition to the P2erogatfbe Coutt, be- 

tor a Proh - cauſe thep do pzocecd to examinagwitnefles there , to diſpꝛobe a will that 

bicon to the nas pꝛobed there 20 pears fince , by which Weil lands were deviſed, and 
 Prerogative the lands are ſold, andthisthcy voto p2event atryal at Lav touching the 
U 3 (pubs 9 title of the land direaed ont ofthe Chancery. Roll chief luſtice anſwered , 
they may examine the p2obate there z ſoꝛ you have ltbelled there to take be- 

nefit of the pzobate , and therefo2e the other party may diſpꝛobe the p2obate 

it he can, as far as concerns any goods deviſed by the will, And therefore 

+ we will grant no prohibition, 


Mich. 1652. Banc. ſup. 


View. 


4 


Motion He Court was moved foz the Pariſhfoners and Dfficers of the Pariſh 
to make Sci A of Clarkenwell, to make Dcavengers that are eleaedin that Pariſh to 
vengers exe- rorye the Office. Roll chief Iuſtice anſwered, It ts marvel that the City 
-- x of London do not look to this, foz thep have power by their by-laws to 
By-laws, make men ſerve ſach offices , yet take a mandamus for them to be brought 
Mandamus. hither to ſhew cauſe why they will not execuce the Office, 


AD Ayres. 


Mich, 1652. Banc, ſop, 


p 
A Writ of Erro was bought to reverſe a jndgement given in the 
Error to re- Common Pleas in an Ejectione firmæ „and the Erro alstgned was 7 
verſe a that the judgement was quod querens recuperet, 4 the wo2ds quod defendens 4 
Cw capiatut are omitted. And upon this Exc ption the Court reverſed the judges 
Plezs in en E, ment, fo2 they ſald in this judgement thus entred there is no return of da- 
jectionc i mages, no2 a Capiatur, and ſo the Common-wealth is cozened of the fine, 
. and the Defendant barred from bzinging bis wilt of Erroz, 


ludgement. 


Dawkes and Coveneigh. 


Mich, 1652, Banc, ſup. 


| Hill. 165 0, rot. 653. 


Special Ve- L wasendiced taz felonp fo2 breaking the honſe and taking 
— * - 250 l. out of the houſe of Dawkes, and found guilty, and was burnt in 

z gute the hand, afterwards Dawkes bzings an Acton of Zreſpafſe quare clauſum 
ctuſumire» fregit, and fo; carrping away the 250 l. againſt Coveneigh, who pleads not 

I” aufity, and thereupon a ſpecial verdict was found to this effect, that the 

K 2: ub > Defendant did feloniouſlp bꝛeak the houſe, and carry away the 2501, and 


Apps 44> 13 was endicer fo; tt, and was found gutlty, and burnt in the hand foz tt, 2 
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it upon the whole matter, ec. Tt ſurttton upon the fpeciat vervia-was , 

It after the Defendant was endined and found amiity, and turnt in the 

hand foz this fac at the ſaute df the keepers of the libirtyegofEngland,3c.an 

Acton of Treſpaſſe quare clauſum fregir, und fo; carrying awkp the Aron, 

be matntafnable by the partp,whowas thus robbev againlt the partprhat rob- 

bed bi n 02 no. Larch of Conncelwſth the Plafntiff held chat the Action did Well 

lpe, and that the Plaintiff onght to have Judgement, and that this ſp:cfal 

mattcr found by the Jury, is no bar to the Action,fo2 if he had been attainted 

foz another Fclony,it would not have barred the P!atntiff from his Acton, 

after he bad been diſcharged ; but otherwiſe it is ik the — p bzing hts Act. 

on, whilſt the party ſtands attainted, o2 the party be attainted pending the for. | {Pom 324 (a 

Acton of Treſpaſſe, 33 Eliz. Wade and Preſcots caſe in this Court, and 34,7 £ bo . 

Eliz. Truſſels caſe in this Court, and 6 Ed. 4. and in our caſe the Aaton 2 

was not bzought till aſter the party tryed ; But it is objeced, that the Tref: | 

paſſe here is bzought ſoꝛ the ſame taa fo; which the party was tryed , and 

therefoe it is unreaſonable that he ſhould be doublp puniſhed fo2 ft. To 

this J anſwer, that it was at the parties election at the beginning either to 

endia bim, oꝛ to bzing his Aaton of Treſpaſſe, Hudſons caſe; 3. rep. 43. a 

And here the party hath made noelcaion , fo2 the party was endiced at the 

ſute of the Common TTealth, and not at the pꝛoſecution of the party, and 

ſo he hath made nd election untillnow. And if the Anion might not be 

bzought, it might pꝛove very miſchievous, foz the party mi himſelf 

indicted. and lo couſen him that is robbed of this mony, Dyer 55,8 rep. 13;b 

And the highneſs of the nature of the envicment doth not bro wil tte Action 

of Treſpaſſe, although that treaſon doth dzown Felonya R. z. 146 H 7, 

And although the monies here ſtollen be fo2feited to the State; 

conviction of the Felony, yet an Action of Treſpaſs lpes a- 

gainſt the Felon to tauſe him to render damages pro tanto, although he 

cannot recover the mony in ſpecie. And the ſpecial verdict doth not find . 

that any evidence was given foz the —— the endiament, but onl 

fo; the State. And foz authozity he citev Markham and Cobs cafe, Irin. 2 Rep. tn {of 8 144 

Car, Entred 1 Car, rot. 112. Roll chief Iuſtice ſaid, That Juſtice Dode- bs. 

ridg,and Juſtice Whirlock held, that the Treſpaſs lyes ; Bat Juſtice lones Treſpaſte. 

held the contrary, becatife if the party robbed might have his eleafon, either 

to endia the Felon, oz to bzing his Adion ot Treſpaſs, manp Felonieg 

would be ſmothered, and this would pꝛove very dangerous, and though the 

party robbed had endided the Felon he might have had his goods, oz he 

might have bꝛought an — 1e him, and ſd there is no inconveniente | 

to him, 4 Iac. In Higgins caſe, Is avjudged where an Action of Treſpaſs A vel. S 

was bzonght by the Pusband foz beating his wife , by reaſon whereof the 

dyed, that the Acton did not lye, becauſe it was Felony, lerman luſtice 

differed from Roll chief Juſtice, and ſaid, that the inconvenience on the o. 

ther ſide would be greater than is alleged, if the Felon ſhall ſo take advan- 

tage of bis one w2ong, and in 2 Car. it was held that the Aaton doth lye. 

Roll chief luſtice ſatd, it the Felon have not waſted the goods, when he is 

hanged the party ſhall have reſtitution , but if he have waſted them, and 

hath other goods he ſhall have reftitution in value. But let Wild argue ie Keſtirurion, 

ageinthe next Term. Acco2dingly it was again ſpoken too by Wild, who 

argued that the Acton of Treſpaſo vid not ly*, firſt becauſe the party pig not 

make freſh ſute after the Felon, accoving to the Statute, 21 H. 8,” which 

was made to encourage the pzoſecutoz ; but the party hath not pꝛoſecuted 

here, and it is all one to recover damages foz the goods, and to tetober the 

goods themſelves, ſo that J concetve that is no difference, And the great 

inconvenience which might come to the Common-Wealth if the Aaton 

would lye, doth countervail the — that may accrew to the party, 
92 it 
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248 Mich. 1652. 
7 if the Action lye not, And it matters not that it is ſatd the Treſpaſs is a di⸗ 
N tina offence from the Felony, to it is dꝛowned in the Felony, and th: re- 
fley TO 3804 22 fo2e the party can have no / = fo2 it, Mich. 21 lac. Ayers and Hig⸗ 
_—_— caſe, C. B.3 1H 6,Br.1 5 paſſe 415. 4. lac. Higgins and Butchers caſe, B. 
yy . R. Roll chief luſtice, This {5 alter a convicion,and ſo here is no fear that the 


Felon ſhall not be tryed; Bat if it were b:fo2c conviction the Action would 
not lpe, ſoꝛ the danger.the Felon might not be tryed, And there is no {:- 
convenience if the Action do lye, and ſince he could not have had his rene- 
dy befo2e, he ſhall not now loſe it, and now there is no danger of com: 
pounding; foz the w2ongthe reſt of the Judges agreed with Roll, and ſo 
Iudgement was given for the Plaintiff, 


Ellis and Pipin. 
* Mich. 165 2. Banc. ſup. 
Wa 1 Me Court was moved that an outlawꝛy might be diſcharged, becauſe it 
viſchswe.:p I is now pardoned by the Act of obitvton, to: notwithſtanding ft wereſnot 
ou:law. y. pardoned if it were an outlawzy after Judgment, except the monyes due, lo 
which the party is outlawed, be paped to the party, as the bok of 6H. 7. . 21. 
is, pet outlaw2yesbe'ozeJuvgwent are pardoned,/and beſides the parttes 
here did ſubmit to an arbitrement, touching the matters in differerce be⸗ 
tween them, and an award is made. / But the Court anſwered, that the 
$ciref-cias Outlaw2y cannot be diſcharged untill the party have bzought his ſcire facias 
Intc: et, upon the Sa, and it was alſo ſata, that the party at whole ſute another is 
outlawed, hath an intercft by the outlaw2y, as well as the State, 
Prior and Hale, 
8 
Mich. 1652, Banc, ſup, 
21 
A letter «of A Letter of Atto2nep fo onc to appear to an Action is good enough by 
Attorney by paroll to ſuppoꝛt a Judgement given thereupon. By Pinſent protonos 
[ng roy tarie of theCommon Pleaꝶ Nota. 
9 10 Ha 
tent. Fowke and Boyle. 
/ ; | | 
[arg N 343 jt 13 Mich, 165 2+ Banc. ſup. 
Demurter to O x ke bought an Aton upon the caſe againſt Boyle, fo2 ſelling of falſe 


a Decar2ricn I bills ofpublique faith unto him, to the value of 800 l. the Defendant de- 


in an Action 
on the caſe. 


=. n 5 


mutred to the Declaration, and took theſe cxceptions to ft. 1. That the 


o Oo2dinance of Parliament, upon which theſe bills of publique faith were 


grounded was miſrecited, ſoꝛ it is ſafd, to be made by both houſes, whereas 
it ought to be by the Lo2vg and Commons. 21y, The Aldermen who were 


nuthoꝛtſed by the o2dinance to give theſe bills of publique faith, are not na» 


med by their Chꝛiſttan names, but only Alderman ſach a one, naming the 
ſurname. 3ly, There is 50 l. expꝛeſſed to be paid. as is mentioned in the 
papers, and it is not crp2eſſed at what time 62 plate, as it oucht to hate ben, 
16 K. 4. f. 3. and 28 H. 6. f. 3. 4ly. Mere is an aſs\qnment ſet (o2 th to 
be made in due fo2m of Law; but doth not ſhew in what maner, 10. lac. 


L 
ſoy 4 $8 2 (9312 Mich, Glaſs and Grin this Court. Latch on the other ſive fafy, that the 


mentioning of the oꝛdinance, and of the Aldermen was but inducement to 
the Aaton , and there is no neceſeity to call the Aldermen by their Ch2iflf- 
an names, but as thep are called in the Ozdinance; no? is it neceſſary to 

. ſhew 
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ſhew how the aſsignment was made, and the'c wo2ds are the wo2ds of the 
party; no2 fs it needfull to we w how the monies were to be paſo. Koll 
chiet Iuſtice, The cauſe of the Aaion is the deſceit in aſsfaning the falſe bills 
and affirming them to be true, and all the other matters are but matters 
of inducement , and by way of recital, and not material, and pou have con- 
feſſed the deceit by pour demurrer, and therefore let the Plaintiff have his 
Judgement, aſi. Upon which rule'Babingron at anottet dap moved the 
matter again, and urged that here was an aſsignment of papers mentio- 
ned, u hich could not be, foz that it is a thing in Acton, which is not aſsigna» 
ble, noz can the D2dinance of Parliament give authozity to aſsign a thing 
in Adion, Roll chief [uſtice, The ozdinance of Parljament doth give au- 
thozity to aſsign the papers, Late h the paper map be aſsigned, Green, 
The Aion fs bzought fo the deceit grounded upon the o2dinance , and it 
is not neceſſary foz the Oꝛdinance to name the Aldermens Chꝛiſtian names, 
and theſe may be true bills though not ſubſcribed, which is the deceft here al⸗ 
leged, Twiſden on the other ſide ſald, that the acquuſttance is in nature of 
a bill. acco2ding to the intent of the O 2dinance, foz it is not only an acquit- 
tance of diſcharge , but to recover monies upon them, and ſo the Deſendant 
calls them, and by the alsignment the paper is aſsigned, and the Action 
is grounded on the deceit , and not upon the Statute, lud gement was gis 
ven ſor the Plaintiff, 


Butcher and Orchard. 
Mich, 165 2, Banc, ſup. 


Urcher bꝛougbt an Action upon the Caſe foz wo2de, againſt Orchard 
and his wifc, the Jurp find that the Baron was guflty, but that the 
Feme was not guilty, Wadbam Windham moved in arreſt of Judge- 
ment, becauſe that the Action is joynt, and one of them is found not guilty, 
and ſatd. it might have been other wiſe if the F had been found gvilty, 
and the Baron not guflty, and cited 9 Ed. 4. f. 51Y Yard on the other ſive 
ſafd , that the verdict hath made this cyception good, and «if the Defen- 
dant would have taken any advantage oft , he Chonld have demurred 
to the Declaration, Koll chief Juſtice denped the difference taken by 
Windham, and ſaid, if any of the Defendants ſpake the woꝛds and be found 
guilty, the Action will well lye, and it is all one here, as if the Defend - 
ants were two ſtrangers, the Acton being ſoynt; but the doubt is, whether it 
being after a verdia, this matter may be gffered fn arreſt of Judgement. 
At another day Hales moved foz Judgement and ſad, it was all one if any 
of the Defendants be found guilty,as if both of them were found ſo,and al- 
though it do appcar by the Declaration, that the Acton could not be bzought 
joyntly againſt them both, becauſe the w2ongs are ſeveral, and now one is 
found gufity , and the other is acquitted, and damages are 
aſſeſſed againſt one only. And now the verdi hath madel the 
Declaration good, otherwiſe it had ben if both had been found 
gulity and entire damages given againſt both jopntly, Latch on the 
other ſide ſaid, that the ſpeaking of the wozds cannot be a jopnt Aa, 
and therefozz ought not to be ſo laid in one Declaration, foz 
they are ſeverall Aas, and ſeverall offences, as the words do p20- 
ceed from them ſeverally , and this caſe is not like the caſe of a 
decies tantum, no2 the caſe of a jopnt endictment againſt two, foꝛ a joynt 
enditment ſhall be accompted as ſeverall endid ments, and here if the 
Feme had been found culpable, porchance it might have ben good, 
becauſe though the wifs only ſpeak actfonable wozvs , pet the 
PPp3 Action 
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# 3 IU C 
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1 50 Mich. 1652, 2 3 
Acton onght to be bꝛougdt againſt the Musband and the Tutte. 
Roll chief luſtice, The Declaration is not well lato, fo this cannot de a 
jopnt ſpeaktng ofthe woꝛds by the Hus band and Wife , and therefoze they 
onght not to be joyned in the Acton, therefoze there ought to be ſeveral 
judgements and damages ff pou recover , viz. One againſt the Busband, 
another againft the wife , but here is \& verdict fond which helps it, and this 
caſe is all one with the Caſe of 9 Ed.. fo2 there the Declaration was not 
od as it is not he re. and ht re is not a verdict n OO 9! 92 a dil- 
A 28 as — and he cited Rechorick and Chappels caſe , cament 
rerrz & bætedis did not lie, pet there by releaſing of bamages to the beit 
juvgement was given ſoz the land, and here might have been a releaſe of 
damages as to the wife (f both had been found gullty, but here in effec ts a 
judgement but againſt one of the Defendants, lerman, Nicholas, and Ask 
luſtices to the ſame effect, and ſo judgement was given for the 
Plaintif, 


Luddingron and White, 


Mich, 1652. Banc. ſup, 


25 Mich. 1651. rot. 458, 


De-murier to uddington bꝛought an Action of debt upon a bill againſt White, the 
a plea in debt L Deſendant pleaded, that after the money became due, he and the 
1 6 32 25 Plaintit᷑ did by parol ſubmit to an award , and that there was an award 
i made. that the Delendant ſhould pay 8 |, to the Plaintif at ſuch a houſe , 
and thereupon the Plaintif ſhould give him a general releaſe, and accoꝛd- 
tp he tendꝛed the money ; to this ptea the Plaintif demurred, and foz cauſe 
ſhewed that here is a ſubmiſsfon by paroll pleaded after the day of payment 
:  exrp2eſſed in the Bill, which is not good being by paroll , to diſcharge a debt 
L iſcharg . vue by ſpecialty, / But Wild anſwered, here were other things ſubmitted 
beſides this, and that may make the ſubmiſston good. Roll chief luſtice, 

K fetcenc g A ſee not whet authoꝛity yon have fo2 this, noz how it can be, and 4H, 6, ty b 
it one be awarded befoze auditoꝛs to accompt , this cannot be referred, any 
here would be an inconventence to take away a duty created by bond by 

paroll,therefoze let the Plaintif have bis Iudgement, 


Neve and Crols. 


1 Mich, 1652. Banc, ſup, 
26 
Eve bzonght an Action upon the caſe againſt Croſs fo2 chargin 
wm — 0 N with lelony, and canfing aConftable to carry him befoze a A 
2 - ic» up- Peace, and accuſing htm to the Juſtice in theſe wo2ds , viz. He did come to 
on the C. ſey door, and fer a Piſtol to my Breſt , and demanded money of me, and I 
— ot a for ſafegard of my life did give him what money he deſired, Upon not guf!, 
on piracy. ty pleaded, and a Uerdi fo2 the Plaintit, it was moved by Fletcher cf 
Lincolns Inn, that the woꝛds were not actionable , and therefoze that the 
Plainttt ought not to hade judgment and that fo2 theſe reaſonsſ 1, Be. 
cauſe there is but # matter of Treſpaſs alleged in the words. 2ly. They 
ate but argumentative, and do not charge the Plaintff di redlp with felonp 
and it map be the money demanded was vue to the Defendant, and the 
Jury have found all that which ſounds'to charge the party with felony 3. 


gainſt 
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gainſt the Plaintit. T wiſden on the other five ſald, that the woꝛds ought 

to be taken together, and ſo thep ate aglonable, and ought not to be ſe ve⸗ 
red; And the ground of the Action is foz charging bim uith felony, and 
bzinging him befo2e the Juſtice, and ſpeaking the wo2ds there, Roll chief 
luſtice, Jf the wo2ds ſound to charge him with telonp, the Aion will lie, 

and we cannot concefve otherwiſe but that he would have robbed the party, 

and we ought not to divide the wozds, for this were to argue a male di- (z. 
viſis, And pou might have pleaded ſpecially, o2 have given the ſpecial mat- 
ter in evidence, lerm in lultice differed, but Nicholas and Ask Xullfces d. 
greed with Roll, and ſo jud emeat was given for the Plaintif, niſi, &c. 


Smich and Ward. 


Mich, 165 2, Banc ſup. 27 


I Nan Adton of debt upon an Obligation to ſtand to an award, and a ber- ,,..c .. 

dia fo2 the Plaintit, it was moved in Arreſt of Judgement that the A. j,ogement in 
ward was not good, . Becauſe here is monep awarded to be paſd to Ba- an Adion ot 
ron and Feme, whereas the Feme is no party to the ſabmiſsfon, 21p, D. bi upon 26 
Pere is 501, awarded to be paid, but it ia not expꝛeſſed foz what, 02 that — 2 1 
it is to be patd in ſatisfaction ot any thing, 31y, The ſubmiſaton is of all n 1 4 
matters in difference till April 165 2. and the Award is ot all matters till 

December following, Lacch anſwered, as to the 1 Exception , That the 

Baron did ſubmit to the Award, as well fo2 his wife as foz dimſelf, and the 

Award is to make an end of matters iwb ich doe concern the Baron and 

Feme. alp. It is not requiſite to ſhe lo why the 501. fs to be pdfd , pet it 

is ſhewed bere, viz, fo; the endiug of all differences. ly. It doth not ap 

pear by the Recozd that any matter is awarded but what is ſubmittes. Roll 

chief Iuſtice , The Hugband may ſubmit foz his Wife , and here is an A. Submiſſion, 
ward on both ſides, and it the Award be good in part it is well enough. noꝛ 

is it neceſſary to ſhew why the mone p. is to be paid, fo; all difference# are . 

to be concluded upon payment ot the money, and the releaſe is to be made 

after this, therefore let che Plaintif have his jud gement, niſi, 


Mich. 16 52 Banc. ſup. * 


1 He Court was moved foz a Certiorari to remove dibers into ꝛmations \:ocion for 4 
p2eferred by an Intozmet at the Seſstons held at the Guildhall in Lons Certiorari, 

don upon the @tatnte of primo Iac· concerning Leather, Roll chief laſtice, 

The Info2mations were exhibited befo:e the Juftices of Peace, but it is a 

queſtion whether the Defendant cannot remove them. J believe there arg 

pꝛeũdents to pz0ve he map, otherwiſe the Defendant might be p2ejuviceo ; 

but enfozm us what the courfe is in the Common Pleas in ſuch caſes, Ia 

the mean time we will adviſe, Af. . 366 pl 29 


Wall 


Mich. 1652, 
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VVall and his wife againſt Bye. 


Mich. 1652. Banc. ſup. 


Paſch. 165 2. rot, 70. 


ludgement in J Udgement was given foz the Plaintits in an Aaton upon the Caſe 
an Action up- bzought in Briſtow foz theſe wozds ſpoken ok the TUife : She is Lews 
— the Caſe Reads Whore, aud he knows ber as well as ber Husband, This Iudgement 
— ©- was reverſed upon a writ of Error brought in this Court, becauſe it did ap- 
Erior, pear by the Recoꝛd that the woꝛds were ſpoken befoze the late Aa made a- 

gainſt adultery and fncontinency, befoze which time ſuch wozds had not 


been actonable. 
lennings and Doywns. | 
30 Mich, 1652, Banc, ſup. 
Trin. 1652. rot. 546+ 
ﬀ (erhorn 8 . Writ of Ertoꝛ was bzought to reverſe a judgement ſur non ſam in- 


bee ige, Aformarus given in the Common Pleas in an ZjeRtione firmz, The 
ment upon a Crro2 aſsigned was, that it appeared by the Reco2d that the Declaration 
non ſum in- Vas befoze the Plaintit had any cauſe of Acton, Wild anſwered, Jt doth 
form-rus in not appear ſo , but if it do, then we ſpy that there is a m ong oziginal cer- 


an Ejef one tifſed, and we pꝛay that we map have a new Certiorari to habe the true o- 


— ricinal certified, Roll chief luſtice, Take it, for it is in affirmance of a 
Judgement , which ought to be favoured. 
1 | 
VVebb and VVaſhborn. 


Mich. 1652, Banc ſap. 


25 
ml <<, V — bought an Aaton of Treſpaſs fo2 entring into his honſe and 
— taking away divers goods againſt Waſhborn, and obtains a Uer- 
Trcjpais, Dit againft bim Jt was moved in Arreſt of judgement, and theſe Excep- 

tions taken to the Declaration , Firff, That the Platntif had declared foz 
the taking awap of a Trunk with w2itings , and doth not ſhew what the 
wzitings were. To this Wadham Winiham anſwered , that the Declata- 
tion was good notwithſtanding , and cited a Caſe adjudged, where an A- 
ation was bzonght fo2 taking awap of two Trunks with Cloaths, and it 
was not ſafd what Cloaths, and pet held good: And a Caſe in 43 Ed. 3.24. C 
Another Exception was taken, That the Plaintif declared oz the taking 
away of a great Beam, Scales and weights generallp, and ſhews not 
what weights. To this Windham anſwered, that was well enough, be- 
cauſe the Beam and the Scales and Weights do all go tothe making up of 
one and the ſame thing, and have all a relation one to the other, as an Adi. 
on of Treſpaſs bꝛought foz the taking away de Caruca cum apparatu is well 
bought, as appears in the old Book of Entries. Latch on the other ſide 
ſafd, that the Declaration is uncertatn, and that it is not like the caſe of 
the Treſpaſs de Ca ruca cum apparatu , fo2 the Weights are nothing tend- 
ing to make the Beam perfect , andit fs as incertain as to bzing an Acton 
ko; 


* — — — 
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foz the taking away of five locks and keys, which hath been held to be 

naught. Hales on the other ſive ſatd,that there is certainty enough, becauſe 

it is all one to ſay a Beam with Scales and Wetahts, which makes all but 

one thing, as to ſap a Beam, Scales and Weights, oz as to ſay a Ship 

with Anchoꝛzs and Cables. Roll chief luſtice, How can we reduce the 

Weights-to-any certainty as the Declaration fs latd - and if the Declara- Incertaimy. 

tion tad not been with the word and , it would not have helped it, foz tt 

map be there were a hundzed weights, oꝛ a thouſand weights , And there: 

fo28 let the ludgement be arreſted n ſi, Another Adaton of Treſpaſs was 

b2ought by the ſame party, where in he declared fo2 the taking away of two Declacarion, 

great Trunks locked, full of Linnen, Moollen, Pewter , 1 amongf other 

things, foꝛ 4 pair of hangings, againſt which alſo,exception was taken in Ar: 

reſt of Judgement foz the incertainty. Roll chief luſtice, A concetve that 

3 is certain enough; but here is no vi et armis mentioned : >4 

in laration, which ought to be in an Actfon of Treſpaſs foz ent ting 

into his houſe , and taking his goods, as the caſe here is, and therefo2e fo 

this cauſe let the Plaintif ſhew caule why a nil capiat per billam ſhall not be 

entred againſt him, Poſtea, A 360 pl! 32 
It was ſaid by Roll chief Iuſtice, That it one find my gods, and re. Che 

fuſe to deliver them to me, an Aaton upon the caſe lies againſt him, al- god, found, 

though he con vert them not to his own uſe, 


Bond and Martin. 


Mich, 1652. Banc, ſup, 33 
Special plea 

Bond bꝛought an Acfon of Debt upon a Bond given unto him as Sherif to <4 an Alen 

ſave him harmleſs, The Defendant pleaded a ſpeclal plea, which amount - debt ufa 90 
ed unto no moꝛe than that he had ſaved him harmleſs; to this Plea excep:}, n H Oed 
tion was taken, becknſe he did not ſhew how he had ſaved him harmleſe 
To this Wadham Windham anſwered, It it be that he hath from time to 
time ſaved him harmleſs ,' it is well enough. Roll chief luſtice, At is not 
ſo hete, andtherefo2e let the Plaintif have jadgement, niſi, 


Mich. 16 52. Banc. ſup. 34 


Where an ex 


IE was ſald by Roll chief Iuſtice, that in an Action of Treſpaſs quare preſs aver- 

vi et armis, &c, There onght to be an expzels avgrment in the Declara- ment ought ro 
tion ofthe fozce, and it onght not to be expʒeſſed a whereas there was be. 

ſuch a force, Avermear. 


Baynton and Cheek. 


Mich 1652. Banc, ſup. 
32 


(49, 2 410 Cx. Hl 
Aynton b2ought an Acton of Accompt againſt Cheek, as his receiver. p, o .- 

The Caſe in ſum was this, Baynton depoſited two hundzed pounds act on of Ac- 
laid upon a ho2ſe-race in the hands of Cheek, to be delivered to the party cur. , 
that could win, acco2ding to Articles made bet wird the parties. Baynton“ 7 497 5< 7 
ſuppoſing he had won the monep, demands it of Cheek, who had delive- | 
rev over the money to another whom he 2 had won the wager , 2 

3 


Trin. 1651, rot. 574. 


XUM 


— —_ 


” Ply 


FT e 


er. At another var Green moved fo2 judgement foz the Plaintif, and ci- 
2*%k 


ted Hob. 112,;Taskers caſe, Chat an iſſue joyned upon tmpertinen matter 
is not helped by the @tatute , and Kent and Halls cafe in Hob. Ref, vat here 
is only an al ſue, whic the, Uerdic, as are Rawden & 
Tuts caſe „ apper; and Dawkes cale in Hob, Repo Hand Mich, 2 Car. 
Giggon and Purchaſes caſe, and ſaid, that at the Common Law a K 
upon a double iſſue was good, Broke Iſſue 30. aly. This plea of the Deten . 
dant ought to have been pleaded in bar of the Acton , and not in diſcharge 
beſoze the Audito2s, 1 Ed. 5. 2YBrook Accompt 83. and Dyer 196 Huns 
gerfords caſe, Latch on the other ſide ſafd, that the Replication is imper- 
fect, and that the Uerdic helps it not, the Defendant alleges the Articles 
made upon the wager , and the replication is about Ciriking of the Hozſe, 
and anſwers not the matter pleaded in Bar foz the Aa, of the River, viz. 
the ffriking of the hoꝛſe is not the Aa of Biſh who made the Articles, and 
beſides here is no bzeach of Articles, fo2 they doe not pꝛohibite to ſtrike the 
Hozſe , 02 to rive foul , accozding to the Laws of a Yozſe-race, and the 
Rider doth not appear to be Biſh his Servant, but a third perſon, and an 
Action of the Caſe lies againſt him, and not againſt Biſh, who fo2 ought 
appears hath done nothing againſt the Articles, and the matter in bar of the 
Accompt is well pleaded , and could not be otherwiſe, as the Caſe is, and 
it is well enough, though it be not pleaded in bar of the Aafon , fo2 he could 
not have plea 
19 H. 6. 5? As he could not have pleaded the general iſſue, and given the 
ſpecial matter in evidence; And he cannot plead thus in bar of the Aal. 
on of Accompt , and there ts not one book that ſays otherwiſe, 41 E. 3. 31,0 
5H, 5,5;19H.6.5. 22H, 6. 4921 E. 4. 67 5 H. 5. 1. 5 E. 4. 41. 1E. 
5. 1 27 H,7.35. Which books do ſhe w it may be as well pleaded befo2e the 
Auvdito2s, as befo2e in bor of the Acton, 14 E. 2. Fitz, Accompt 68. 21 E. 
4. 54 By theſe books he is compelled to plead theſe matters befoze Audt- 
to2s ; and the other books are not expꝛeſiy againſt it: And in this caſe here 
is not a baflment purcly to deliver over, but there fs ſubſequent matter 
which directs how it ſhall be delt veted over, and this matter he muſt plead. 
But admitting the Bar to be ill, it the replication be impertinent, and that 
be hath conteſſed that he hathno caufe of Aion , then it is with us, and 
bere is no pertinent matter pleaded to avoid the matter confeſſed,and ſo the 
Judgement onght to be againſt the Plaintif, 3 Report ,gRidgeways Caſe 
is, That if impertinent matter be in a replication . which anſwers not the 
bar, Judgement ought to be given agatuſt the Plaintif, and the matter 
confeded is not in bar ofthe Action of accompt as isobjeccd . 1 H. 7. 2. 21 
H. 6. 26. Hales, The matter of delfvery makes not the matter. The ſah- 


ſequent 


ded ne unques receptor pur accompt render, 9 E. 4. 14 Dyer 196 
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e quent matter is grounded upon the Condition made upon the delivery , 
Dyer 169. and here is an inſufficient bar, and the matter of the replication is 
good, 'acco2ding to the mattet allegedin the bat, toz the Articles ought - 

to be interpzeted acco2ding to the intention of the parties, which was, that 

the race ſhouly be fairly won, u hich is not fo here, 18 E. 4, 4, matter of 
Covenant by veed may be diſcharges by ſubſcquent mattet gf fac ; and the 
Riders here ſhall not be actompten meet ſttangete, fo: ute Inften- 
ments made by the parties, and there is confidence put in them toperfozm 

the ac of riding, and their aas ſhall be the aas of the parties; And here is 
nothing ſhe wed in the replication which deſtroys the Action, Roll chief 
Juſtice , It pou have conte ſlſed the Articles, and alleged imperthretit mat- 

tet in the replication , how can pou take advantage of an ti bar, and how 
can pou interpꝛet the intent of the Articles otherwt's than ts cxp3cfſen by 
them? And how can we take notice here, that there was not fatr play in 

the running of the race? and J doubt of the bons cited by Latch, fox where g. 
matter may be pleadcdin Bar, the party ſhall not be compelled to tom be» Audicore, 
foze Auditoꝛs, fo2 that were unreaſonable. Jf J deliver govs to veliver cpr. 
obet, and the party do it not, he is accomptable to me, but if he veitver * 
them over, he is not, foz he may plead this in bar of the Acton, and ſo is 
it in the Caſe at the Bar, and you might have given the ſpecial matter in 
evidence here by the meat Ac, and thts plea here befoze the Auditozs is . 
cleerlp void. The main doubt here is, whether there be apparent mattcr 
to the Court to hinder the Plaintiff from dis Judgement, J conceive the 
Articles ſhall be interpꝛeted fairly, and that there ought not to be fowl play 
acco2ding to Common intendment, and ft is materfal to ſhetwo there was 
fowl plap in the replication , and ſo the illur ts well jopned, and Judge» 
ment oupht to be for the Plaictiff. lerman and Nicholas Iuſticcs to ſhe 
ſame purpoſe as Roll. 


Mich. 165 2. Banc. ſup. 


76 
] T was moved fo2 Cozonel Baxter, that he was elected hich Ste ward of 


the Town of Colcheſter in Effex, and thereſo2e that the Conrt would , f 
grant a mandamus to de directed to the Pafoz there to ſwear bim in ttat Colctcfter to 
place. Roll chief Juljice, If he be duely elected, and he refuſe to wear dim, (wc the 


take a mandamus, big oteward 
le. 


Iaques. 


Mich. 165 2. Banc, jup. 


. | 37 
Nthecaſe of one laques in an Adion of Treſpaſs quare vi et armis, eplea a- 

Is entring into his Land, Jt was ſafd by Roll chief lache, That 1 in — 

an Acton of Treſpaſs vi & armis foz entring into land , the Detendant gui. 

plead his entry by virtue of a leaſe foz peats, this amounts to no moꝛe 

than not guflty, and the Platntiff may demur upon the Plea, and thew it Durrer. 

foz cauſe of demurrer, that it amounts to no moze. f 


272 Mich. 


— — 
— 
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38 | Mich. 165 2. Banc. ſup. 


— — one ¶ & the taſe of one Poynes Mawrice it was ſald, that ik one be committed to 
be declared the upper Bench pziſon, foz a miſdemenour, and not foz debt, one cannot 


00 in declare againſt him, as againſt one in Cuſtodia. 
odia. 


Mich. 165 2. Banc. ſup. 

2 — / 20 5 P 
(. 27 : Toe Court was moved on the behalf of the Defendant, ſoꝛ a certiora- 
lotion for a ri to remove certain endiaments p:eferred againſt him in London, foz 
em» fellingofleather, to the end he may have an indifferent tryall, notwith- 
d.2mcns, ſtanding the Statute, which direcs that the endiament be pzeferred in the 
2s tow cat i County, were the offence was committed, Roll chief Juſtice , The Sta- 
tute was made foz the eaſe of the Defendant, and therefoze he map re. 
move the endictment, otherwiſe he ſhall be in wo2ſe caſe than he was be⸗ 
* foze the Statute, Therefore take a Certiorari, . 


Yongue and Petit. 
Mich, 165 2. Banc, ſup, 
ho Paſc. 1652, rot. 159, 


Demurrer ro” Y FOncue bzonght an Acton of debt againſt petit upon an Obligation and 
— Abe ww. 1 declares, that whereas at the requeſt of the Defendant he did become 
2 Bond, ven bound with a third perſon, foz the payment of a certain ſum of monp unto I. 
S. at a certain dap, the Defendant became bound in an Obligation to the 
Plaintiſt, the condition of which Obligation was, that if the Defendant did 
pay the monp unto I, S. at the day limitted, foz which the Plaintiff was 
bound, and in the mean time ſhould ſave him harmleſs, that then the Ob⸗ 
ligation Chould be votd, and fo2 not perlozming this condition he bꝛought 
bis Action. The Defendant pleads that he cauſed the party, with whom 
the Plaintiff was bound, to ſubmit himſelf to P2tſon , and that the Plain- | 
tiff was not damnyfied, The Plaintiff replyes and denyes not the Bar; 
but ſayes that a latitat was ſued out againſt him, and that he fearcd to be | 
arreſted, and upon this replication the Defendant demurs, and theſe ex- 
ceptions were taken to it. 1. That be doth not ſap he took out a latitat | 
prout patet per recordum. aly. Jt was queſtfoned how the wo2ds in the | 
* mean time ſhall be underſtood, Foz the firſt exception Latch held it not 
dog. material, and foz the ſecond he held that they refer to the U hote condition. 
Roll chief Juſtice ſaid, it is not neteſſary here to plead non damnificatus ff 
the party be in pꝛiſon, and the woꝛ ds in the mean time refer to the laſt 
woꝛds only of the condition; But one hath pleaded an ill plea, and the other 
hath alleaged an ill bzeach, therefore nil capiat per billam, niſi. Vet we will 
adviſe, $ 


— —— 


Mich. 1652, Banc. (up. 


4 
18 Nendiament was quaſhed foz not repairing a highway, becauſe it did 
LS. not ſet fozth from what place to what place the way did lead, } 


eu.lhes, 


The 


XUM 
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The Maior and Commonalty of London 
againſt Hatton. 


; 42 
Mich, 1652. Banc. ſup. 


2 Pl:a in Ce- 


J Be Patoz and Commonalty of London bꝛought an Acton of Covenant Demut ve 
againſt Hatton, foz not paying a rent reſerved by them upon a leaſe foz „n. 

pears made unto him of the Garblcrs office, The Defendant pleated that # = — 49 

g'bis office was an office of truſt repoſed in the City of London, and could 1 

not be let foꝛ peats, and conſequentty there was no ground of Aaton. To this 

plea the Plaintiff demurs. Holes held that this office may be let foz pc ats, 

becauſe the Mato and Commonalty of London have a Fe ſimple in the of- 

ice by their charter, and that they have not only a meer truſt repoſed in them 

to execute it. And ly. If it could not be granted, pct here is no fo2fet« 

ture, foz this leaſe ſhall be accompted but a deputation , and not a gran- 

ting over of the office. And zip. The Lefſecs covenant ſhall bar him 

from pleading this plea, Wadham Windham pzaped a dap to be heard, 

Roll chief luſtice, Jt will be hard foz pou to maintaiu the Defendants plea, —— 

Foz without doubt the Sato map make a Deputy to execute this office ; — 

But here he hath a Fe ſimple in it, and may thereby make a leaſe of it, and g 

the Leſees Covenant will bind him to pap the rent, Iudicium pro queren- 

te, niſl, c. At another day Wadbam Windham put the Caſe, and ar- 

gued that the office of Garbler is not grantable, becauſe that this office is 

an office of truſt repoſed in a co2pozation , and it is ſo repoſed fo2 the pub. 

lique good, and the office it ſelf is not veſted in the Patoz , and therefoze 

be cannot grant it, although he map make a Deputie to execute it, fo2 there 

the Aas of the Deputte do light upon the Paſter to be anſwerable foz , 29 

H,6 44. Dyer 233” a Patoz of a Town may make a Deputie; but he can- 

not grant this office 02 make a te venue of it. Roll chief Iuſtice, It fs confi 

derable in regard it is an office of truſt, whether it may be leaſed out, al- 


though he map make a Deputy. Theretore argue ic again the next Term. 


Baker and Andrews. 


Mich. 1652. Banc. ſup. 


Trin. 1650. rot. 1469. 42 


— 


fo2 taking his Cat tel; the Defendant as to the toꝛce and arms pleads * *<y'icorion 
non cul. and as to the reſt he juſtifies that the Cattel went in thzough ” — 
the defect of the Plaintiffs incloſures; the Plaintiff replyes that the Cattel hy 
came in th2zonch another mans fence into bis ground: to this replication the 
Defendantdemurs,4 ſhewrs fo2 cauſe that thePlaintif doth not e ſsign where 
the place of the other Cloſe lyes,thzongh which the Cattel came thzough. 
Yard ſaid it is not neceſſary to hew where it lyes, fo2 they uent not in 
where the Defenvant hath alleged, 4 ſo the traverſe is well taken Wadham 
V viadbam on the other fide anſwered, here is a new aſsjanment , and he 
anſwers not the Treſpaſs fo2 which the Action is bꝛought, and becauſe it is 
a new aſsignment we muſt give a new anſwer ; and therefoze you muſt -» 
f ſhe w the place where pour new aſsfgament lpes. Roll chief luſtice, He 
| pleads no ms3e but that the Cattel came in at another place, than is plea- 
Z 33 der 


B Aker bzonght an Aaton of Treſpaſs,quare vi & armis clauſum fregit, and Demurrer to 


— * — 
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27 ly cag Rol chief luſtice, It there be a fault in a plea in matter of ſoʒzm. 
rg —_w_ and after there fs a faalt alſo in the repiication, and the Detendant 
tag” fa fault de murs to it 7 but News no caufę of — ye hall take — 


e Vies, Cage of this fault in th: repiication ; but hf v ho jopns in the de mutr t wan 

Avantg. take advantage of the ill plea , and fo was it adiudged, Patc. 1. Car. in this 
Court in Prat and | himblethorps caſe, and he i aid that all faults in pleading 
are &:curabte at the Common Law, and therefo2e thoſe that are not helyed 
by Statatcs are lett as they were at the Common Law, 


Mich. 165 2. Banc. ſup. 


4< 
Ne was made Conſtable by ozder of a quarter Seſsione, but the 
— to party refaſed to ferve , and removed the oder hither by Certiorari, 
debe geg a moved to quach the o22er but the Court would not do it alt{ouch ther were 
uns. material exccptions taken againſt it but oꝛ deted him to plead, becauſe the y 
perceived the party was ſtubboꝛn, and they would not give encourage - 


ment to ſuch perſons. 


Heath and Vdall. 


Mich, 1652. Banc. ſup, 
40 
__ © YEath aCarpet bꝛought an Action of the Caſe againſt Vdall, and declares 
— „J among other things foz plundering of dim of viginti fardellas Anglice 
_—_ — packs, and in arreſt of Judgement it was moved that the woz ds vinginti 


upon ihe caſe fardellas Anglice packs is untettain; But Maynard argued that it might be 
t (5-1/5 good, becauſe the Carpet could not declare other wapes, ſoz he could not 
Occlatates Know what was in the packs , and he cited one Bedingfields caſe, Trin. 10. 
Car. where an Action was bꝛought foꝛ a lib2arp of books, and foz apparell, 
and adjudged good; But Roll chief luſtice (ato, it could not be god foꝛ the 
apparel, Wadham Windham on the other ſide held the woꝛds uncertain as 
they are, and ſaid he ought to have ſhe wed that they were packs with goods, 
oꝛ have ſhewen what was in them, fo2 a pack is bat a meaſure of a thing. 
Roll chief luſtice anſwered, ii it be but a meafure of a thing, then no da⸗ 
mages are gtven foz them, and then the Acton is good fo the reft ; But we 
will adviſe, Afterwards in the ſame Term Maynerd moved fo; the opint- 
on of the Court, and thereupon the Court held, that the wo2ds are incer« 
tain as they are, fo2 he ought to have expꝛeſled what was in the packs, and 
ruled a nil capiac per billam to be entred. 


Leviogſton 


XU 
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Levingſton and Crompton. 
Mich. 1 65 2+ Banc, ſup, 4-7 


Evingſton bzonght an Action in this Court againſt Crompton, The De: Exceptions to 
L fenvant pleads thab he is a Clark of the Chancery, and that all Clarks + of pri 
of the Chancery ought to be ſued in the Chancery only , and not elſewhere, '***5*: 
and demands judgement it he onght to make any other anſwer in this 
Court, Two Exceptions were taken to the plea , 1. He ſaith, That all 
Clarks of the Chancery have uſed to be ſued inthe Chancery, and not elſe» 
where , and doth not ſap , noꝛ any of them have been uſed to be ſued elſe» 
where , and though all of them have not been uſed to be ſued elſewhere, pet 
that hinders not but that ſome of them have been ſued elſewhere, 21y. He 
pleads that he is a Clark of the Chancery, and ought to be impleaded in the 
Chancery held at Weſtminſter, betoze the Keepers of the liberty of England, 
d c. time out of mind, which is not true. Hales anſwered , That this Court 
onght to take notice of the pʒivilege of Chancerp, although it be not well Notice. 
pleaded ; But Roll chief luſtice dented that they ought to do it, and ſatd, Privilege. 
That it is theCuſtom fo 2the Clarks of theExchequer,when they plead their 
p2ivilege, to bzing the red book wherein their p2ivileges are w2itten into 
the Court, and upon ſight of their pꝛivilege there w2itten y it is uſed to be 
allowed , but it is not ſo of the p2ivileges of the other Courts, but they 
muſt be pleaded, and ſo here, And becauſe it is not well pleaded here, theres 
fore ſhew cauſe why you ſhould not plead in chief, 


Pitton gnd Rey. 
Mich. 165 2. Banc. ſup. f 48 


Pon appeared to an Action bzonght againſt him at the ute of Rey, but — 
no declaration was put in againſt him. d pon an Affidavit that the Deten⸗ — wg 
dant was a Merchant, ſpeedily to go to Sea, Jt was moved foz him that dily, F 
the Plaintif might fo2thwith declare againſt him, that thereby he might di⸗ 

rect his Attoꝛney what to plead, and might have his liberty to be gone. Roll 

chief [uſtice, By the courſe of the Court he hath thz& terms liberty to de» 

clare, but this is an extraozdinary Caſe, Therefore gt him declare Thur. 

day next, otherwiſe he ſhall not declare till he come back,/ Nota. 


* 
Mich. 165 2. 


BY Roll chief Iuſtice; A pzivate Seſofons of the Peace is not ſald to be 49 
held foz the County. 


Staples Caſe. 


Mich, 165 2, Banc, ſup. oo 
ava 
; A Rule was read on the Capital ſive foz Staples a Juſtice of Peace of Can N 9 
Suſſex , to ſhew cauſe why an Attachment ſhould not be granted a- Attachment 
gainſt him foz pꝛocteding upon an Endictment of foꝛcible entry, and fining agaioft a lu- 
the party, aſter a Certiorari was delivered unto him to remove the Endic᷑ · Rice of Peace, 
ment 


© <— — 
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ment into this Court, and thereupon it was pꝛaped that it might be gran⸗ 

ted, and Sir Tho, Styles, and Str lohn Sid leys caſe 8 Caroli was urged, 

whers an Attachment was granted in the like caſe, Wild on the other ſive 

ee IS. (. it might not be granted, becauſe the parties endided did not tender 
2 /<\urcties to pocced to a Tryal upon the Enviament,as the Statute direas, 


Fine, and becauſe the fine was ſet upon the parties befo2e the Cerciorari was de» 
— lfvered , and tt is in the eleaton of the Juſtice to ſet a fine upon the party”, 
_ and refuſe to admit the party to his traverſe , as ſome do hold, Roll cbiet 


S Tuſtice, Upon view of the toꝛte the Juſtice may ſet a fine upon the party, 
and refuſe to admft the party to his traverſe, oꝛ plea, at his pleaſure; bat the 
caſe is not ſo here; and in 15 Car, it was reſolved, that ft a Certiorari bo 
dzought to the Seſstons to remove an Endiament of koꝛzcible Entry p2e- 
ferred againſt divers perſons, it ſome of them come in and find ſarettes foz 
the damages, it is good fo2 them all to remove the Endiament foꝛ the reft, 
elſe it would be miſchie vous fo2 them that find the ſuretfes, And he ſald, that 
if any thing be done at a pztvate Seſstons of Peace , it ougi;t to be retarn- 
ed to a Quartet @cfefons, oꝛ into this Court. Upon view of the fozce the 

Error. Juſtices of Peace are Judges, and map ſet a fine, and if there be Crroz a 
w2it of Erro2 may be bzonght; The rule was, that Staples be examined ups» 
on interrogatories, and make @return of the Cettiorati Monday next, and 


that he reſtore the fine ro the party, 


Y Wood and Mountney. 
# 2 Bails w Mich, 165 2. Banc, ſup. 
Bail nor diſ- 


charged by N the Caſe of VVood and Mountney, Roll chief luſtice ſaſd, That if the 
the dcacth of 1 Plaintit in a w2ft ot Erroz die befo2e the matter be determined, pet 


33 his Bail are not thereby diſcharged, g 


PP * Webb and Waſhborn. 
U. 2 (14 31 Hill, 165 2. Banc, ſup. 


Arret oo I De Action was an Action of Trover and Converſion fo2 divers goods 
judgement in The Defendant pleaded not guilty, and upon iNue jopned, a Uerdfc 
| a Trover and was found foz th: P:aintff. It was moved in Arreſt of Judgement that the 
E Plaintif amongſt other things had declared foz a Trunk with wiitings , 

Car which is ancertain. Wadham Windham fo: the Defendant ſaid, the De- 
* claratfon is certain ennugh, and cited a Caſe where an Acton was bꝛought 

foz two Trunks of Tloathes, and doth not ſay what Cloaths , and pet ad- 
judged good. Another Exception was taken, That the Plaintif declares 
fo2 a great Beam, Scales, and Wetghts, which is alſo incertain. To this 
Windham anſwered, It was certain enough, becauſe they all make but 
one thing, by reaſon of the relation they have one to the other; And in the 
old Book of Entries e find, that an Acton of Treſpaſs was bzought pro 
Caruca cum apparatu, and adjudged good. Latch on the other ſive, as tg 
the laſt Exception ſaid, It is not anſwered, ſoz the woꝛds are very incer 
tain , and it is not like the caſe of the Zreſpals cited, de Caruca cum appa⸗ 
ratu, fo2 the Weights go not to the perfi aing of the Beam, as the «ppa- 
ratus doth of the Plow, and it is as uncertain as to bzing an Aalon fo? five 
Locks and Keys, which is not good. Hales anſwered, it fs certain e⸗ 
nough, foz it is all one as if he had ſaid, A Beam, Scales, and Tcights, 
which 1s as certain as tolap, a Ship with Anchozs and Cables, Koll 
chief luſtice, Yow can we reduce the Tetghts to any certainty as the De- 


clatation is laid: and it the woꝛd and had been added it would not have help» 
ed, 


n 
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ed, fo; they may be a hundzed Weights, oz a thouſand, Another Excep- 

tion was taken that the Plaintiff in another Action had declared foz four 

pait ofHangings, which is ancertain;B at Roll chief Juſtice ſaid, That that 

might be well enough underſtood. Green at another day inſiſted, that four 

pair of hangings is very unte rtain. but if it had been laid four ſutes it had: S244 v 

en well;Beſides,the ver y wozd hangings is a doubtfull wo2d,foz it ſhes 

not whether the hangings were Silk oz Stuff, oz what elſe they were 

zade of, as it ought to be, Ye alſo took an Exception that the Plaintiff 

d only chewed that here was a denyal and refaſal to reſtoze the goods 

but no converſſon of them is ſhewed, To thts Hales anſwered, That t 

Aaton being an Acton upon the Caſe , It ts not necefſary to ſhew the Con» 

verſion , and foz the four pair of hangings it is well enough, foz a patr is a 

couple when the wozd is uſed of dead things, and not lfke a pait of tongues 

which make but one thing noz is it matertal to expꝛeſſe of what the hang- 

ings are made, as it is not in an Action bzonght foz divers pair of ſtockings 

matettal to ſay, whether they were of th: ead, ſilk, wolted, oz wollen, as 

dath been adjudged , and the wozd hangings is certain, foz any one will 

conceive them to be meant of hangings of a room, Roll chief luſtice, The 

Aaton is an Acton upon the caſe , and it is not neceſſary to ſhew a conver- 

fon, foz the Action is not bzought foz the converſion, and it it were ſo, if a 
demand, and a denpal be pꝛoved, doth not this pꝛove a converſion + As an Cle. | 
Acton of the caſe lyes foz keeping one out of poſſeſston, although the party Dore, +" 
doth enter afterwards,and the fourpatr of hangings is certain enouah and t 

is not like as where Latin woꝛds are mingled with Engliſh in a Declara- 

tion, and the wozds being taken in the Engliſh conſtrnaton ſhall be under ⸗ 

ſod to be eight hangings, No2 is it material to expꝛeſſe of what the hang- 

ings are made z But the great doubt is, whether the wozds be meant of 

hangings foz a rom oz not, and J ſuppoſe they cannot be meant of other 

bangtngs,the woꝛds being in Englich, and not in Latin with an Angtice, and 

AI believe pou cannot ſhe w me any thing elſe, that the wozds can by cont- 

mon intendment fignifie. Indicium niſi, The caſe was again moved at a. 

nother dap by Latch, who urged that four patr of hangings are wo2ds incers 

tain ; but if it had been four ſuits it had been well, ſo that here is a miſap!f- 

cation of wozvs to expꝛeſſe the thing meant, and he might as p2operly have 

ſaid a ſuit of Shoes, o2 a ſuit of Conies. If one ſay he hath loſt a hanging, 

this is incertatn of it ſelf , foz it is the pꝛedicament of ſicus and not of ſub- 

ſtance, foz a hanging is a poſture , and the woꝛd pair makes it mo ze fncer- 

tain than it was without it, Hales anſwered, that it is certain enough, foz 

the woꝛd hanging is uſed here ſubſtantivelp, and not as a participle, and 

the common uſe of the woꝛd is only applicable to the hangings of a toom. 

and the four pafr wall be rindeſtood eight hangings. Roll chief Juſtice, A 

pair is pzoperly when one of the things ſo called, cannot be pꝛopetly nfed 

without the other ; but pet the woꝛds map be alſo underſfod ſo many cou- 

ple, and here pou cannot fntend the woꝛds to mean ſo many ſuits of hang- 

ings , and you might have expzeſſed pour meaning by ſo many pieces of 

hangings , and therefoze it ſeems doubtfull. Ierman luſtice, Here the 

wo2ds do not expꝛeſſe the number of the things, as thep do when pou ſap 

a pair of Oxen oꝛ the like. Nicholas as Ierman , Ask luſtice, A pair is in- 

certain, foz that woꝛd may be meant moze than two in number, as when 

pou ſay a patr of cards, and a pair of hangings in ſome places is meant a 

| ſuit of hangings, Roll chief Juſtice , Aft be ſo, then it is moze incertain , 

the wo2d hangings may be good enough; but how can the number be 

/ known? Curia adviſare vult, Afterwards the Court moved the Defendant 

\ to ſuffer the Plaintiffro amend his Declaration, and to plead anew, and to 

| conſent to a new tryall. 


Aaa Askwichs 
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Askwiths Caſe. 


— Hill, 165 2. Banc, ſup, 


Motion to T He Court was moved to quath an o2ver of Seſsfong made at Durham 
20ath an ore agatuſt * nich. fo2 not ſet ding the o'fice of a Conſtable , 02 finding 
— deli. an other able perſon to ſcrve the place fo2 him, being elected accozding to 
the cuſtom of the place where he was eleced to ſerve, The Exceptton ta- 
ken was, that it is not chewed that he was cleded at a Court Leet, and the 
Seſsfons have no power to elta a Conſtable, Rollchief luſtice, Ye is a 
By Lay, Conſtable eleacy by a by - Laus i it is not neceſſary thereſhoald be any other 
election then acco2ding to the cuſtom, and he muſt ſerve in his turn, 02 con- 
Cuſtem. tribute to the charge fo2 another to ſerve fo2 him, and this is a good cuſtom : 
uſed in many places / and J do find one my ſelf in my turn in one place, and 
make no uſe of my pꝛʒibilege to avold ft, Another exception was taken, 
_ that the complaint made of the party was, that he would neither ſerbe the 
office, no2 contribute fo2 another to ſerve it, and the oder is only that de 
refuſed to contribute and ſo is not warranted by the cuſtom, by whtrh de 

hath an cledton to ſetve oz contribute, Quaſhed, niſi, &c, 


Hill. 1652. Banc. ſup. 


P2iſoner was b2zonght tinto Court (by a habeas corpus ) ont of the 
Fleet to the intent to turn him over to the Parſhalſea to charge him 


3 


Credi or ex- 
amined upon 


oath it his With an Acton here, wherenpon the credito2 was examined upon his oath 
debt, were Whether the debt was real, foꝛ which he ſurmiſed de would bing his Agt- 
rcall, on, and upon making oath thereof the Pzilonet was turned over accoz- 
dingly. Nota. 
Smith againſt Holy man. 
4 Hill, 165 2, Banc. ſup. 


Arreſt of IT was mored in arreſt of Judgement in an Acton upon the caſe upon an 
ludgęt ment in Aflumpſit „and Exceptions taken. 1. That the Defervdants Ch:iſtian 


alte bog m name was mfftaken, And zip. That the jurata was erroneous, (oz it 
ſays in a plea of dept, inſtead of a plea of debt, and the ludgement was ar- 
reſted for dept written with a P. is uo word,though it ſound like debt written 
with a B. 
; Cuſtodes and Howell Gwin. 
| Js. 72-4 
5 Hill. 1652. Banc. ſup. 
Indgement a Ove il G win was b: onght to the Bar being contided ſoꝛ foꝛgeing of a 
paioſt on: decd, and was demanded what he cone ſay why Judgement 


conv Rd of ſhould not be given againſt him, Boynton of Touncel with the P2#oner 

; 2 moved the Court, that tin regard there was an infomation of per jary de-. 
n pending here acainfl th vitne les, upon \vhoſe Te ſſimony the ꝛiſonet was 
ton viaed of the perjary, and that the Piiſoner doth endea vont to pꝛoteed 

with all the ſpeed that is poſs{ble againft them in this into: mation, that the 

judge⸗ 


XUl 


XUM 
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Judgement may be ſtayed in the moan time againſt him. Roll chief luſtice 
anſwered, ff they be found guflty of the perjury, they hall be paniſhed; but 

we will cive Iudgement agaialt your Clyent in the mean time, which was 

done accordingly in theſe words following, viz. you are convicted of forges luden 
ing a deed, by putting a dead mans hand unto it theretore the Court gives dg. 
this ludgement a gaiuſſ you, that you are fined at a hundred pound, and ſhall 

ſtand on the pillory two hours before the Hall dore, wich a paper on your 

head ſhewing the nature of your offence. Memorandum the party cnt off a 

dead mans hand, and put a pen, and a ſeal in it. and ſo ſigned, and ſealed, 

and delivered the deed vv{th the dead hand, and ſwoze that he ſaw the deed 

ſcaled and deli bered. 


Mich. 16 52 Banc. ſup. 7 


M Re. Lucy Fotherby was b2onght into Court to be turned over into the A Priforer 
Parſhalſea oat of the + leet with an intent to charge her with an Ag: *4*"<4 «vcr. 
on of debt. Againſt this it was urged that ſhe was a Pꝛiſoner in the Fleet, 
committed thither by an oꝛdet of the Court of Chancery, But Roll chief 2: ifoncr. 
Juſtice anſwered, this o2der is nothing to hinder her turning over, if 

— de bt be real, and ſo upon proof that che debt was reall ſhe was tur: 

ned over, 


Locky and Dumiloe. 
Hill, 165 2. Banc, ſup, 
Hill. 165 0, rot. 1462, 7 


V Pon a ſpecfal vexdic in an ejectione firmæ, the caſe fell out to be this, Pecial ver- 


i. S. ſeiſed of lands in Fe makes a leaſe ot it to I. D. at Will, A. B. _ 235 


puts the Tenant at Will out of poſſeſsfon, and after the Tenant at Will ux. 


enters, and takes a leaſe at Wil of him that put him out of poſeſsfon , 

the queſtion was, whether he ſhould hold the land by virtne of his firſt leaſe, 

o2 by virtue of his ſecond agreement, To this Roll chief Iuſtice ſatd, if 

one make a leaſe at Will to one, and he be ouſted, and then enter again and in. 

take a new eſtate, the Will is determined; but a ranger cannot deter- Dererminari- 
mine his Eſtate without his conſent ; but here he hath determined his firſt on. 

Eſtate by his new contraa with the difſeiſo2 of his Lefoz. / And he f: id, 

il Ltvery and Seifin be made upon one Acre of land in the name of two 

Acres, it is god foz both the Acres, foz it is not neceſſaty that the party 

that gives the 1ivery ſhould go to all the land mentioned in the deed of Fe Livery and 
ofinent./ And he allo ſaid, that if Tenant at Will cuts down a tree n. 
2 which he holds at Will, by this Ac he bath determined his 


Drake and Drake. 


Hill. 165 2. Banc. ſep, & 


Rake i ought an Acton againſt Drake fo2 theſe wozds, viz. Thou Atreſt of 
baſt preached lyes in the Pulpitʒ the Plaintiff being a maſter of Arts , ludgement i1 
and incumbent of a living. Wadbam V Vindham held the wozds aciona- 2" — loc 


ble, becanſe thep were ſpoken —_ in relation to his pzofeſsf- _ 
aaz on 
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ſion, and cited one Hinkes caſe , where theſe wo2vs ſpoken of the Plaintif 
being a B:aſter were held actionable , viz, Thou haſt cozened me of a Pan. 
And it one ſay to another, Thou haſt poiſoned a man, Af the man be dead, 
the woꝛds are actfonable, although he doe not ſap that he did it wilfully. 
The Court enclined the woꝛds are actonable, becauſe they are ſcandalous. 
And the rule was ludicium niſi, & c. 


9 Hill. 1652. Banc. ſup: 


Motion for a V V Adham Windham moved fo2 a Certiorari to temobe an Cndict- 
— ooo ment p2eferred againſt one in Newgate, Roll chief Tuſtice , He 
End.&ment, lies there foz murder , and is outlawed thereupon, pet take a Certiorari 

to remove the Recozd, fo his fac was the ſtabbing of a man, and ſtab⸗ 

F:tony, bing is in its nature but felony, and is not murther, although the party can- 

| Fro not have his Clergp fo2 it, by reaſon of the Statute made by King lame; 


2 tabbin * er the Common Law he might have had it, 
Aſhworth and Sir Tho. Stanley. 


* Hill. 165 2. Banc. ſup. 


Arreſt uf Vos a Uerdid given fo2 the Plaintif in an Ejectione firmæ, It was 
— — moved in Arreſt of Judgement, That the Ejeament is lald to be of 
„os thee Peſſuageso2 Tenements, and a Toft, which as to the Peſluages 03 
Da»agess Tenements is incettain Roll chief Iuſtice, You move too ſoon , tos it 
E ject one fit. map be the Plaintiff will releaſe the damages as to the Peſſuages oꝛ Te. 
m. nement, and take his judgement only foz the tolt, and the Action lies well 


enough fo; that, 


; Hill. 1652. Banc. ſup. 


— * '] Wiſden moved to diſcharge Sir Thomas Revell and others of their res 

copnir ences cognilances to the peace in which they were bound the laſt Michaelmas 

ot the peace. Term, becauſe the Affidavit upon which they were bound was only to this 
effec , That the Pꝛoſecutoꝛ goes in fear of his life when he goes into ſuch 
parcels of land, whereas in truth thoſe lands are ſetled upon Sir Thomas 
Revell by decrec in Chancerp, and the Pꝛoſecutoꝛ hath alſo bzought 18 ſe- 
veral Actions againſt the Zenants of the lands, and hath declated againſt 
none of them, and there are four A fMidavirs againſt the firſt Affi da vit. 
Green on the other ſive ſafd, that the party is in Court, and ſaps he is ſtill 
in fear of his liſe , and pꝛays he map not be diſcharged, But becauſe up- 

Pence. on reading the Affidavits and examining the matter, it appeared to the 
Court that they were bound to the peace upon malice , and foz veration , 
they were diſcharged, 


Hill. 1652. Banc. ſup. 
L 
| Who metro D Roll chief loſtice, All High ways of common right are to bere- 
pole Fiob- patred by the Inhaþitants of that Pariſh in which the way lies. But 
ways Com. ft any particular perſon will encliſe any part of a way 02 waſte ad. 
mon gh. fopning, he thereby takes upon him to repair that which was ſs eacloſed. 


Maſs 
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Maſſey and Aubry: 


Hill, I652, Banc, ſup, 3 
Art eſt of 
A N Action of Debt was bzought upon an Obligation to fand to an A- Judgement in 
ward: The Defendant pleaded that the Arbitratozo made no Award; — — 
The Paintit replies that the Umpire made an a ward, and ſets it fozth , 0. —— * 
and alsigns the bꝛeach, and upon iſſue joyned, and a verdiq᷑ ſoꝛ the ward. 
tif, It was moved in Arreſt of Judgement that the aſsignment of the bzeach 
was not good, foz the incertatnty of it, foz the each is aſsigned upon but a 
part of the Award; fo2 the bzeach aſsigned is, that the Defendant ſhould 
pay the Arrears ot tent due after the purchaſe of certain lands; and doth 
not ſhew what theſe Arrears are, But Roll chief Juſtice ſald, That ths 
woꝛds ſince the purchaſe thereof ſeem to make this certain, yer ſtay till the * 
other moves, At another dap the caſe was moved again, and the ſame ex- 
ception inſiſted upon by Barry of the Inner Temple who fozmerly moved tt. 
Hales held the Exception not good, and that the bzeach was well aſs/gned, 
becauſe though it ſeem uncertain of it ſelf, pet it relates to a thing which 
makes it certain; As an Award foz one to deliver to another all the goods 
in ſuch a Shop which belonged to him, hath been held to be good, But Bar» 
anſwered, That it is utterly fncertain, and that there is nothing in the 
ward which can make it certain, and here is a fourefold incertainty in the 
Award, 1. It cannot be known what theſe arrears are that are awarded 
to be pald. 2ly. It appears not by the Award foz what lands theſe arrerg- 
ges of rent awarded to be paid are due, foz there are no lands mentioned 
but only two lcaſes of land. 3ly. It appears not by whom the arrerages 
are due. Alp. It appears not to whom the arrerages are due. Roll chief 
Juſtice , All the matter is, whether it appears that theſe arrerages of rent 
awarded to be paid were in queſtion oz no, and it ſeems they were, becauſe 
the leaſe and the rent thereupon reſerved are both in queſtion; but it is not 
certain what theſe arrears of rent are, and ſo the party that is award- 
ed to pay them, cannot tell what ſum'of monp be is to pap; lerman 
Juſtice ſaid, he may know, becauſe he was Tenant of the land, Barry te- 
plyed he cannot know when the purchaſe was made, and the arbitrement 
is that the party ſhall pap all the arrears ſince the purchaſe. Curia adviſare 
vult. At another day the caſe was again moved by Barry, and exceptions 
taken that the bzeach was aſsigned upon a thing not ſubmitten unto, o a« 
warded to be perfozmed, And ſecondly, The award is incertain in 
many things. Firſt, It appears not what rent was due to be paid , but 
only by implication, which is not good, Secondly, Jt appears not foz 
what the rent is due; noz zly. ow much tent is due, and Sal mons caſe, in 
the 5, rep/was cited. Allo it was objeced that the award Was not finall, 
and concluding , and therefoze not good: Alſo the Award fs unreaſonable, 
and 7 that cauſe alſo ſt is not good, and he cited 21 B. 4. f. 400 and 17 E. 


4. f. /“ andp2aped foꝛ the Defendant that judgement might be ſtayed. 
Hales on the other ſide pꝛaped fo; judgement , 4 ſafo, That the Arbitratozs 
were not to aſcertain particularly the reut to be paid, but it is ſuifictent fo 
them to make the Award touching all the differences betwirt the parties, 
and an averment map aſcertain the particular things, being thep are only 
matters of fac , although one map not be admitted by an averment to ſup- 
ply an Award in a matter, wherein it was in the ſubſtance of it vefeaive 
beloꝛe. Roll chief luſtice, What certainty is there by the Award that the 


party 
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Hill. 16 52. 
party hall enjoy all his right in the tiro leaſes in difference between the 
parties? fo2 the payment of the rent, Both parties know what rent is due, 
reſerved by the leaſes, but how can the party know what the arrears are 
Awa:d, which are accrewed ſince the purchaſe? foz how can he know when the pur- 
chaſe was made - foz it ia made by a ſtranger, and what it the ſtranger wil! 


not tell him when he made it - ſo that me thinks the Award is unreaſona- 
ble, and then ſt cannot be good, The rule was, Nil capiat per Billam, 


_ 
— — 


Niſi 5 &c, 
4 Hill. 1652. Banc. ſup. 
Queſtion in 1 Pe queſtion bein g upon a motion in Arreſt of judgement in an Aion 
Arreſt cf bought foꝛ money paid upon a Bill of Exchange b2zought by a wꝛong 


ludętme nt ir perſon, to whom the Bill belonged not, and a verdic foz the Defendant, 
— "pt Twiſden ſafd , That if money be patd to a w2ong perſon upon a Bill of Ex- 
excharg:, change, if the w2ong perſon do ſhew the Blu, by the Cuſtom of Porchants 

this is a good payment, and the party that paid it ſhall not be charged again. 
Wild, It is doubtfall whether the Cuſtom be fo oz not. But Roll chief lu- 
ſtice ſaid, here is a verdict fo: the Cuſtom, and therefoze it were well if the 
parties would agree to a new tryal, but if they will not, take your judge · 
ment, becauſe the verdi& hath found it a good cuſtom, 


Cuſtom & 79 


Cuſtodes againſt the Inhabitants of Stoneham 
in Suffolk. 


Hill, 1652. Banc, ſup. 


Medion ro ſer J Be Inhabitants of the Pariſh of Sconebam in Suffolk were indicted ſoz 
z five pon » not repairing a Þigh-way, and a verdic found againſt them. The 
con viction f Court was moved that a good fine may be ſet upon them, becauſe the way 
vor be ts not pet amended , and a Traveller that paſſed that way bath loſt his 
se hozle fince the Tryal, by reafon the way was ſo bad, ſo that the Hozſe bzake 
bis Leg. Twiſden on the other ſide moved the fine might be reſpited , be- 

cauſe there was a conteſt between this Pariſh and another which of them 

ought of right to repair the wap, and in regard this Pariſh is very pooz , and 

laftly, becauſe the way cannot be amended until Hammer, and then it ſhall 

be done. Roll chiet Juſtice , The fine ſhall be ſet upon pou foz not repair- 

| ing it already, becauſe the verdid tound you ought to do it, and the Conn- 
Fine. try ſuffers by your neclen , Therefore take a Diſttingas to levy a fine of 


— twenty pounds of the Pariſhioners for not repairing it, 

Hill. 1652. Banc. ſup: 
gs VV 114 moved the Court that paying coſts the Plaintiſf might have a 
ey market rule to diſcontinue his Action, becanſe there is ſach a travers now 


tic Plaintif 


© ciſcon inut taken that the title of the land in queſtion can never come to be diſputed. 
his Aion, Roll chief luſſice, Vou map do this by the courſe of the Court without mo⸗ 
tion, therefoze why move you fo2 it» But J conceive your rea'on is, be- 

cauſe there is a perempto2p rule of Court upon pou to try the cauſe this 

next Term, and now pou move to avoid the contempt pou may fall into, 

Gor:cmpr, loz diſobeping that rule, if pou ſhould not go to a tryal, Yet pay good colts 
and diſcontinue your Act on. Q. Nota. — 

ts 
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Hill: 1652+ Banc · ſup. 
77 
He Court was moved that a Feme that was ſned only as en Exrcu- Mt on thar 
T might be diſcharged upon putting in Common Bal. Roll chief Common bail 
luſtice, It is the common courſe iſ there be no ſpecial cauſe of Action einten be ac- 
an Executor, as a Devaſtavit, or the lite, for Common Bail to be a&- PEE 


mitted, 


Hill. 16 52. Banc- ſup. 1 
ſ 

Odfden One of the Attozneps of this Court, was together with ano 1 

Hl ger mane « ————— „ and would not grant A parlance. ; 

Amparlance to the Defendant, as the uſual courſe is, becauſe he is an At- 

tozney ot this Court , and ſo claims his pztvflege , that the D:fenvant may 

anſwer him this term, oz elſe de will enter judgement again him to; 
want of a pica, Q. what was done herrupon. a 


P. ivilege, 


Kill. 1652. Banc. ſup. 
9 
N the caſe ot one Hoff the Court was moved to confirm a rule made be- Morion co 
tween the Plaintifs Atto2ney and the Defernants, fo a Tryal at the con a * 
Bar. Roll chief luftice, Let it be ſo, fo2 & the Attozneps agre to rea- . 


ſonable things, we will not oppoſe them. Bur the Attorneys ought not to RI, 
make rules of chetmſelv es. 


Hill. 1652. Banc- ſup. 
20 


Be moved fo2 a DeerMealer that was convicted at the Seſgtons in Exceptions to 
London upon an Endiument p2eferred again him upon the late Ad a retocn of a 
made again(t ſteating of Deer, and removed hither by a Habeas Corpus bea, Cor. 
the Retozn might befiled , and took this Exception, viz, That i aps!" 
pears not tu what Parith the offence was committed, as it ought to dor. a 
Roll chief Juſtice , Mere is a conviction and a judgement in the Caſe , and 
the party is in Cxecatiou, and therefoze bing pour wit of Erroz if the 
judgement be errontons, foz we will not overthzow it fo2 a fault in the 
tetoꝛn of the Habeas Corpus: But becauſe it did appear to the Court that 
the party —— behind his back, they moved the Councel to adviſe 
of a way dom he may tome to a fait tryal foz the ſatisfaction of the party. Error. 
and of the people; Foz it is a hatd caſe, and let the Parſhal take him in 
the meantime, And we will alſo adviſe. 


Hill. 1652 Banc- ſup- 


Y Roll chief Iuſtice. If a ſum of money be to be levied upon aCorporatis | 

on, it may be levied upon the Maior or chief Magiſtrate, or upon any f.. rr bs 
perſon being a Member of the Corporation,/ This was — in the Caſe of upon a Cor 
the Town of Colcheſter in Eſſex. Nota. poration, 


271 


Hill 
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IR Hill, 1552. Banc: ſup. 
Morion for 2 -T Ve Court was moved that a Serif might be ozdered to retozn a Writ 
—— utes upon a pain. But Roll chief luſtice anſwered, jet him return it. but not 
Pain. f upon a pain, becauſe here is no Aſfida vit to pꝛode that he tetuſed to return it; 
Aln 1avir. hut only the ſuggeſtion of the Councel at the Bar, 


Sugeſtion. 
Hill. 16 5 2. C. B. 
2 


Who may de- BY Pinſent pzotonotary of the common place I one move that the title of 

_ ricle'in land doth belong unto bim, and that th? Plaintiff hath made an e jego 

—— of tis own, and thereupon pꝛapes that giving ſecurity to the ejecoz to ſave 
bim harmleCe, be map defcnd the title, this Court will grant it; but will 
not compell the Plaintiff to confeſſe the leaſe, entry, and ouſter, except he 
will be ejeco2 bimſelf ; But it is not ſo in the Court of the upper Bench 
fo; there in both caſes they will compell him to conteſſe leaſe, entry, and 
ouſter. But Q. for I have not knowa it ſo ruled. 


Hiil. 165 2.Banc. ſup. 


ko A No2der of Seſsfons made at Arondell in Suſſex foz paping ſo mach 
Scilions monep weekly to a Partſh, towards ths keeping of a Baſtard Child, 
uaſhe d. was quaſhed, becauſe it did not appear by the oꝛder, that the Child was 

18 -4 3 bozn in that Pariſh to which the mony was awarded to be paid. 


Hill. 16 5 2. Banc. ſup. 


pe OR 5 "” He Court was moved to diſcharge the plea of not taking the engage- 
viſchorve the © Ment pleaded to a Boldler in the States ſervice in Ireland, upon a ter- 


plea of en- Qificate under the hand and ſeal of an officer in the Army there, under whoſe 
— command he was, that be had taken it, and alſo upon a certificate under my 
ihkcate. Lord General Cromwells hand, and Coronel Whaleys hand, that they did 
believe the other certificate was true. Roll chief Iuſtice anſwered, we 

cannot help you, for our bands are tyed up by the AR, from which we muſt 


not vary, Nota. 


py Hill. 16 5 2. Banc. ſup. 

FB I eber one N Oll chief luſtice ſafd; that he doubted whether one endiced of perjitry 
endifted of may be bailed , although the clarks of the criminal ſive ſaid he 
pet juey be might. Q. 


balable. 


& * 
f Paſch, 1653. Banc. ſup, 
Arreſt of 
| jadgement in As Action upon the caſe was bꝛought foꝛ delivering in a falſe note of 
an Aion up- goods, fo; which cxciſe was to be paid into the office of exciſe, where» 


6a che calc, p he was compelled to pay 30 l. to his damage, &c, upon not guilty pleaded 
and 


Brightvvell and Robſon, 


| XUM 


9 
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and a berdic fo; the Plaintiff, Green moved in arref> of Judgment, be- 
cauſe that the D:claration did not ſet foʒth the Aa ot Parifament , which 
gtves authozity to the commiſsfoners of exciſe, And zly» The damage is 
not conpled with the fraud, noz is it exppeſſed hot he was compelled to pay 
the 50 l. and the Court is not bound to take notice of the Ozdinance ol par · 
llament touching the officcts of the exciſe, bccanſe it is not a general law, 
Bat Roll cllief Juſtice anſwered, that the fraud is the ground of the Action , 
and all the other matter ſet (ozth in the Declaration is but matter of in» 
dutement to the Aaton , and it is notrequiſite to be ſo punctual in ſetting ho 
that tozth as is ſurmiſed, and we. are bound to take notice of the O zdi- Ioducement. 
nance, and the Aaton bzoaght is to recover damages cauſed by the fraud, ice. : 
and it is no moze neceſſary to ſet fozth all the ances occurring in 
acing of the fraud, than foz one to ſet (03th all pz in an Action groun- 
ded upon a fraudulent Judgement obtepned againſt bim, by which he is 
damnified, ludicium niſi, &c, pro queren:e, 


 Paſch. 1653. Banc. ſup. n 


Þ Roll chief luſtice, It one that is bound to the Peace do bzeak e get 
BE recogniſance, he may be endiden npon it, (on this is a ne ©; Pra. 
okence. 


paſc. 1653. Banc- ſup. , 
Toe Court was moved nyon an Aﬀdavit to diſcharge 4 P3iſoner Mocioa cs 
bzought to the Bar by a habeas corpus, becauſe he was arreffed on the di charge © 


Sabbath day. Roll chief Tuſtice, plead this matter to his Action that ar- Priſonec, 
reſted you, tor we cannot diſcharge you upon an affidavic, 


Cuſtodes and Rickaby. 
Paſch 1633 Banc, ſup, 


kaby convicted of Felony foz killing n 
Ickaby convicted of Felony toꝛ a man during the wars, and 
R bzought hither by a habeas corpus; moved by his tountell to be — 
ged upon the Ac of the late general pardon, Roll chief luſtice, It ſoner upon 
not to us, whether pou are excepted ont of it oʒ no, But enter your ſurmi ſe be general 
upon the Roll by the advice of your councell as you will ſtand to ie, ns. 
Poſtes. . /of 9 _ 


ad h 


Paſch. 165 3- Banc. ſup. 


be be 


Roll chief luſtice, One cannot anſwer foz an infant 
either in the Chancery oꝛ in any other Coutt, 
@uard(an by the Court, foz it he might that were to 


* therefoze 
in amy though bis . 


may anſwer foz him ; But an Infant may ſue per 
procheia amy cannot anſwer foz him. 
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7 paſch: 1653. Banc. ſup. 


Who may be Roll ehie' luſtice, although upon A Tryal, one who is a Legatee 
a witnefle, a Will map not be admitted to: a wſtnefſe to pꝛode that wil, pet 
he may be examiner as a witneſs to pꝛode a deed oz other thing ,. þ 
bath not relation to the will, in reſpec of the intereſt which de claims by 
Will. / An he then allo ſaid, that Deeds were intolled at the Common 
Eorollment. Law, to che pꝛeſer vation of them, although not fo paſs any eſtate , as it 
| is now by Statate of Enrolments made, 4H.7, 


; . Paſch. 1653. Banc. ſup 
How a difiei BY Roll chief Tuſtice, It one diſeiſe me, and a @tranger enter upon the 


hnis raken Dyliſſe tloꝛ foz me, this Entry takes away the diſſefſin ; and it a Copphol- 
zwey. der of a Panoz enter as a Commoner, it is in right of the Lozd, although 


4 it be not by his comma; noꝛ he have any notice of it. Nota 
p * Paſth. 16 53. Banc. ſup. 
— N Action was bꝛought foꝛ not paying monies upon the receipt of a bill 


ludgemen' i» { L ol exchange atcoꝛ ding to the cuſtom ot Merchants, and upon a verdta 
an Acton (0 found fo2 the Plaint\#ft/was moved in arreſt of Judgement, and the ex- 
nos paying ception taken was, that it appears not whether the demand of the monp 
« bill of 2+. ſned lo; wag n old fi{le, 03, accoꝛ ding to the new, and ſo it 
, is inc ettain whether tbe monp wag due, when it was demanded oz no, foz 
cer "od il ft were de manded acco2ding to the new ſtile it was not due; but if accoz- 
4+ ding to the old file then it was due foz, the new ſtile is 10. dayes befoze the 
old / Twiſden anſwered, it ſhall be accompted acco2ding to the old fifle, fo 
that is uled here in England , and he ſald, it there he two Perchants that 
have a joynt trade, and one of them accept a bill of Exchange, it he do not 
papit, an Action lyes againſt the other. Roll chief luſtice, It the bill of 
D. mand. Exchange be accepted there ts nonecefsity to allege a demand, and the de ⸗ 
: mand here is not laid as part of the cuſfom, upon which the Action is foun- 
ded, 1herefore let the Plaintiff have his ludgement. ; 


Herbert and Lane, 
9 | Paſch, 1653. Banc. ſup, _ 
Arr: ſt "of Erbert a Cattpet bzought an Aaton upon the caſe againſt Lane an 


I=6/rment i Inn-keeper, foz goods loft out bf the Inn, viz. certain packs ful! of li: 
»n Aion u”- nen cloath and other goods, and after a verdic fo; the Plaintiff it was mo- 
on the Ge ted tn artet of Judgement that it dotd not appear by the Declaration, what 
40 ſoꝛt of cidathwas'tn the packs, no vf what valne the cloath and goods were, 
vnd lo the Declaration ts facertain, Bat Roll chief Tuſtice anſwered, that 
the — is good endung, eſpecially now there being a verdia in 

the , 


Hill. 


Paſch, 1653. £ (4 = 371 


— — — 
_ _ — ñ— —ʃ — 


Paſch. 16 53, Banc. ſup. 10 
Ht  hovow 17 
v Roll chief luſtice, A Certiorari to remove a Reco2d ought not to be Where a Cer- 
Bette a known Officer who is known fo have the cuſtody of Re- — may 
£02ps, and upon a ſurmiſe that he hath ſuch a Recozd in his hand; ann. 
therefoze We will not upon an Affidavit grant a Certiozart, bur upon a ſur - Aff da vit. 
miſe made upon the Roll. Sutmiſe. 


Paſch. 165 3. Banc ſup. 


ﬀ 


'$——— Arundeland my Lozd Chandois, to whom Count Arundel was 1 
in a duel being fozmcrly endiced at Surrey Aſstzes befoze fl r hee. 

luſtice Ask « Iuſtire Warburton fo2 killing Mr. Hen, Comptor, i found gafitp # A 12 

only of Panflaughter, by the grand Inqueſt were bzought to Bar to be ar- 

raſgned foz it, and were not admitted to be bailed, but were o⸗ 

vet to the Parſhal to be d;onght again at another dap, Nota. eur 7. t 14 


1) Paſch. 1653. Banc, ſup, 3 


Oba Week! who had been endiced and convicted upon the Statute of Pardon al- 
r which $5 has led nth/cu2 poet wigue te 
did f pardon d fo; | mfayt be 
allowed; But then the Court (atd they knew not — excepted 
e 
on , that , o appear at Surwile en- 
day; at which time he was bzought again, and then he declared he had en- red. Woo 
tred his Averment, and p2oduced his pardon, and pꝛayed it might be allows 
ed, which after a grave admonition made to him by Sn. Juſtice Jerman , 
exhorting him to repentance and amendment of life, was done. 


Harris and Tooker. 
Paſch, 1653. Banc. ſup; 13 


Hai 62onght an Action upon the Caſe againſt Tooker foz turning of Arreſt of 
an old Water-conrſe from his Pill to a Pill which the Defenvant had ment in 
lately ereced, andobtains a Uerdin, The Defendant moves in Arretk „n . . 
of Judgement. 1. Becanſe it appears not by the Declaration what eſtate the 
il hath in the u, foz he only ſays that he hath been ſeiſed of it. aly. 

t is not chewed from whence the water runs, as it ſhould be, 4ly. The 
erecting of the new Pill is not actionable , but the diverting of the water to 
his damage, and therefoze ought not to be jumbled together, Roll chief 
Iuſtice, It is a damage to turn the water out of its antient codrfe, and it 
ts not needfull to ſay that there is anew ii eteded. But what lay pon 
to the firſt Exception , viz. That yon have not ſhewed what eſtate you have 
fn the pill, Wild anſwered, they had ſhewed it. Roll chief Tuſtice, Be it 
ſo or not the Action lies, for what eſtate ſoever he hath an Action of the 
Caſe will lie, therefore take your Iudgement. 
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_— |” ren This day by Rule of Court my Lord Chandois and 
Raughccr, Count Arundel were again brought to the Bar and arraigned ſor Mans 
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Judgement in 
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flaughter. Chandots as Principal, and Atundet as acceſſary for killing P;, 
Henrp Compton in a duel, They 2e Fi fat, and craved their Clergy 
and Peerage by the Statute of 1 Ed. 6, , But becauſe the Court doubted whe» 
ther the Statute was repealed or not, and in regard the priſoners were not 
willing to lie longer in prilon , the Court refuſing to bail them, becauſe the 
fat was notorious, they waived their Peerage , and prayed their Clerpy as 
Commoners of Englano ; Whereupon the Ordinary was called, who a 
peared, and brought his Book, which was a fair Latine Pſalter, The Court 
called for the Book, and ſeeing it to be Latin, commanded him to bring an 
Engliſh Book, which he did. Bat becauſe the Officer was not provided who 
ſhould have burned the Priſoners in the hand, the Court — not then heat 
them read though the priſoners urged it; But they were ordered to be ſtill 
in Cuſtody till anather day, and then to be brought again. 


Trin. 1653: Banc. ſup. 


'T Wiſden moved fo2 a reference to Hern the Secondary , and put the 
caſe to be this. A Scire facias ſued fozth againſt Executozs , and 
the Sherif returns nulla bona : After, upon a ſuppoſal by a teſtatum that 
the Executoꝛs had waſted the goods, a new ſcire facias with a freri facias in 
the ſame wꝛit iſued out, acco ding to the new way uſed, and upon 2 ni- 
chils returned a judgement was given againſt them de bonis propriis , and 
the parties were never ſummoned oz had any notice of the pꝛoceedings. 
Roll chief ſuſtice, It pou be condemned upon 2 nichils returned ; wheres 
as pou were never ſummoned, you may help pour ſelves by an Audita ques 
rela, But it is not to be helped upon a reference, 


Trin. 165 3. Banc. ſup. 


A an bꝛought an Action ol the caſe againſt one foꝛ canfing him to be 
endicted fo2 ſtealing of a Pare, and hath a verdia againſt the Defen- 
dant. It was moved in Arreſt of ſudgement, that upon pzefctring of the 
Bill to the grand Jury, they found an {pniovamits . and ſo there is a repug- 
nancy in the Declaration , which ſets fo2th that the Plaintit cauſed him to 
be endicted , and pet ſaps that an Ig noramus was found, ſo that upon the 
matter it was found no Endiament. Wild on the other ſive ſaid . the Oe⸗ 
claration is we enough, and there is no repugnancp, foz the woꝛds ſhall 
be taken acco2ding'to the common conſtrudton. Hales, There is another 


Exception. viz. That all the pꝛoceedings mentioned in the Declaration are 


Ed &ment, 


Cure, 


expzeſed to be befo2e the Judges as Coinmiſsfoners fozthe Gaol delivery, 
and not as Commiſsfoners of Oper and Terminer. Roll chief Juſtice, 
We will intend that the Endiament was befo2e them as Auffices of Oper 
and Terminet, and in truth ft is not material befoze what authozity he 
was endiged; and in thts caſe the trouble the party is put unto bp reaſon of 
this enditment, is the cauſe pf his b inging thia Action, and not his Tryal 
upon it, and therefoze the authozity fs not matertal; noz is it material 
whether the endia ment be good oz no, and the words here are to be con- 
raed accozding to common intendment, viz, That he was endiaed though 


the 


XUl 
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the endia ment was not found , but an Ignoramus, and ſo by conſequence 
in Law it is no Endiament _ which be could be tryed to come in dan- 
ger of his life Hales moved that they might amend the Declaration, and 
go to anew Trpal. Roll chief Juſtice, It would be good to do fo, for it Amendmene, 
is doubtfull how we ſhall cake the matter as it ſtands before us upon the Re» 


cord, 


— — 


Trin. 1653 · Banc. ſup, p 
Court was moved foz an Attozneyp of the Common Pleas that was Motion co al- 


2 in this Court to allow dis unit of pztvflege. But Roll chief Iuſtice 1 un Acror- 
bid him plead bis privilege , for we cannot allow it upon a motion, and bis "5? Privilege 


of the coun- 


ſhewing of his writ of privilege, _ mon pleas, 
Whitehead and Buckland 
Trin. 165 3. Banc, ſup, 


Hill. 1652. ror, 111. 4 


VV Hitehead bzonght bis Acton of Treſpaſs againft Buckland fon taking Demurrer co 
ofhis Cattel, The Defendant | the tat, of limitations of A- a replication 
ions in Bar , the Plaintit᷑ replyed thot he ſued fozth an Oziginal within '* Ireſpaß 


and ſhews fo canſe , 1, That he ſaith he hath ſued ont his Oziginal, but 
doth not ſay prout pater per Recordum, as he ought to do. 21y, He doth 
not plead the continuances upon the Roll, Maynard anſwered that the 
ng is good, and we cannot take a traverſe upon their plea, which is 
, no; is it neceſſary foz us to ſhew in our plea all the continuan- 
ces, but to plead ſo much of the Recozdonly as goes in Bar. Roll chief Plea. 
Juſtice, The plea is plain, and it is not neceſſary to allege the continuances , 
for here is an apparance, Poſtes, {3.3 , 4-01 1s 


Sale and Wray. 
Trin. 165 3. Banc; ſup, pe 


VV. moved the Court that the Defendant in an Acton of Covenant Norton that 
might be ruled to ſwear bis plea, betauſe it is a fozein and dilatoy che Defen- 

plea;pleaded to out this Court of its Jurfsdiction and to hinder a Tryal; fo: — * ＋ 

de pleads that be was at Lisbon in Portugal at the day of the payment of the '**** 5 plc. 

money which he had covenanted to pay, Roll chief Juſtice, you may tepiy _ 

that he was in England , and pou need not traverſe abſque hoc that he wass 

in Portugal. Suk the queſtion is, whether the plea be fozein, and Jam of Traverſe, 

opinion that it is lozein, and ought to be won. Howell anſwered, it is | 

not fozetn , fo2 it map be tryed in the County where the Action is bzought, Pes. 

Roll chief Iuſtice, Let him ſwear his ples , except better matter be 


Bbbz Kicehio® 


the time limited in the Statute: To this replication the Defendant demurs, Call , U 16 
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Kitchinmas. 


CG Trin. 1653. Banc, ſup, "ot 


Ar'eſt ot Pon a Uerdic given fo2 the Plaintff in an acfon of the Caſe bzought 
judgement in Vt pzeferring a Bill of Enditment of felony againſt him, Jt was 
— — moved in Arteſt of Judgement, that ft was not laid in the Declaration to 
wozdailly in the Poſtes, aly. At net ſaid that the Envitment peter- 
red was dẽlivered to the grand Jury, but to the Court, Roll chief inſtice, 
*-432mene, It is ſaid to be pzeferred ma litioſe, and it cannot be malitioſe exrept it be 
acer. aifo kalliy, and bete is falfly expꝛeſſed in the beginning of the Rocozy, and 
it is not neceſſary to ſay ſo thzough the whole Recozd, foz the wozds 
ſubſequent are coupled to the pzecevent : And a Bill of Enditment is to be 
delivered tothe Court, and the grand Jurp recetves it from thence, Iohn⸗ 
ſon, Luncelot took anothet Exception, viz, That there is a variance be- 
tween the Venire and the Diftringas, fo2 fn the Venire one of the Jarp is. 
; called Cargenter, and in the Diſtringas Carpenter, Roll chief Toftice 
eee, ern bead for thisfaule , And fer Wtiams the Sollicitor be committed 
— for enterlining the —— But upon a voluntary confeſſion of the fact, and 
ſubmiſſion, the Sollicitor was releaſed , and only ordered to pay the cha 
for the motions in the Cauſe, and tbe Poſtea was ordered to be amended by 
Amendment. the paper bock. N 


Cuſtodes and Troos. 


> Trin. 1653. Banc, (up, 
Mot ion to '] Be Conrt was moved to ſtay Judgement in an Endiament of pet jury 


ſtay jadge- found againſt one fo2 per jury in an evidence gi ven by him in an Action 
— in per- ol Tro vet and Converſton. eption taken was, that the Oath 


is not averredto be made conterning the matter fn (Me in the action, 4 ſo it 
cannot be ſuch perjury, foz which an Entidment lies. Roll chief luſtice, 
Is the Endiament grounded upon the Statate, oz is ft an Endictment at 
the Common Law» Toe Councel anſwered , Jt is an Endiament 
framed upon the Statute, Koll chief Iuſtice, Then it is a material extep- 
tion, but ff it had been an Endia ment at the Common ai it would havs 
a been otherwiſe , fo2 at the Common Law one map be emicted oz a 
_—— faiſe Dath in an Affidavit, / I herefote let ludgemnent Rey till the Plaincif 
Falic Oach, u . 


1 


Cuſtodes and Martin and Long 
9 Trin, 1653. Bane, ſap, | 
Motion to He Court was moved to q uaſh two Endickments again Martin and 
quaſh two Long, as Lo2ds of the Pano: of Clarkenwell foz not repairing the 


Encitment. Stocks and TWhipping Poſt , and not making of a Pound, The Exception 
Fndiament, Was, that the making the Pound was not a publique thing, and therefoze 
Stock, an CEnvfament lies not foz not doing ft. Roll chief Iuſtice, That is true. 
Whivping And be cok another Cxception , What the Endiament doth not ſhew that 
Poſt, Martin and Long are Logvs of the Leet; And ifthep be but Lozds of the 


Pano: 
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Pano2, and not Loꝛds of the Lect , they are not bommd of common right 
to repair the Stocks and Whipping Poſt, and therefoze the Endiament 


muſt thew how they are bound to do it, viz, - cither as Lozdg of the Leet, 
0; otherwſle, oꝛ elle the Partſh is bound to do it. 


— — 


Cuſtodes and Rickabyes (9) 
Mich, &c. 1652. Banc, ſup, - - | Mak 213 
Pon an old rule ot this Court, made in the beginning of King Charls, uner- 
V e Court wos moves to deliver theft opt in the Cale of Kickaby a. ludge- 2 
that bad endiged „and ad bis « wheth ex nent whether q 
the part on was good ate be angwed, o: that „eb be e er — 3 
ſtanding his parvvn, | Roll, chief juſice anfwered, This Cafe was argy-,.11 les dec, ? 
ed olten at the Bar 8 Caroli , which was long agoe, and befoze ont tim | 


therefore let us have books, and argue it again, for we have yet beatd no Ar- Prone. f 2 C of. p- | 
ouments in the Caſe. At another day rale of Court the aſe was again — 77 a | 
moved, andargued by Wadbam Windh; or or (hk that the par- . 34 e. cap. 
don was got gQod, no} oaght to be allowed, becanfe by the pardon murther of OT 
was not pardoned , ang in dis argument he made theſe queftfons , viz. 1. per 
Whether the Bing could parvon marther by the Common Law.” 2; Whe &- 2 &y +15" 
ther he mig!t do it by the Law of God.” 3. Whether he might do it bythe | 
Statute. 4. Whether the pardon be made good by the non obſtante fnclu- 
ded in ſt. Foz the firſt , the Bing ex Officio may pardon Pan-flaughter 

th: Common Law, and in ſome caſes he might pardon marther , viz. 

dere there is bat only n implyed in the Purtherer, but wflfull mur⸗ 
ther de could not pardon, becaaſe it is agatnſt the Law of God, and he cited 
12 H. 8,f. 5, Brudenell, By the Law delivered to Noa d, ſhedding of blood, Gen ver. . t 
was made unpardonable, and that is a perpetual Law, Stat. 1; R. 3. C. 1, , io nods 1. 
The Bing map delegate adiminiſtration of Julticg to his Piniſters, but not- „, | k 
diſpenſation of mercy, By the @tatute of i 3 R727. 1. The King was ad» 
moniſhed not to pardon murther ſo generally as he fifed, but enaced, That 
it in his pardons he did not expzeſſe the wozp Murther , the pardon thonld 
not be good, and the woꝛd Murther fs not pardon , and 
thereloze it is not good, noꝛ to be allowed , 3 laſtic. 236*8 H. 6. 20:9 H. 6, 
8. Kel, 1 No2 doth the King in this pa Endiament it ſelf, 
fo; then it map be it mignt have altered the Caſe, but only retites the fac 
generally, and though the woꝛds in the pardon be general, and ſeem to in- 
clade marther , pet they cannot make the pardon good, becanſe it wants 
the expzeſs woꝛd it ſelf, viz. Murther, and although the Charter be not 
void, pet it cannot be allowed ſoꝛ want of that wozd , no2 can the gene 
non obſtante iu the pardon diſpence with the Statute of 13 R. 2. foz all n 
obſtantes ate god only where the King takes notice of the Law wherewith 
be diſpenſeth. And as tothe @tatuts.of 13 R. 2. Firſt, By it the juff 
power of the King is mane certain , andought to be fſiricly purſued. alp. 
That Statute was made of grace, and as A boone, to the people, in which 
they have a ſpecſal intereſt, and is not to be abzisged. . 
ſoꝛ the moze free adminiftration „with which 
diſpence , Hob. f. 214. Here Lian caſe 11 Rep. f. 88. And althou 
party here be pzoſecuted at the ſute of the King , pet the pz is fo 
the bencfit of the people, and therefoze the King cannot pardon htm, 3 loſt. 
f. 237/and ſo he pzaped the pardon might not be allowed. Hales appoint. 
ed bp the Judges to argue ad informandum conſcientiam, as Windham alſo 
was, argued fog Rickaby, that the pardon was to be allowed, foz the — 
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ſtion now is not whether the pardon be to be granted oz no. And alp be 
held that here is a good non obſtance in the pardon to diſpence withthe Sta- 
tate, and he argued that murther at the Common Law was pardonable by 
other wozds, as well as by the wozd murther, viz. by the wozd Felony, 
and by the wozd Death of a man, foz murther is Felony in a high de⸗ 
gre, and majus et miqu non variant ſpe.iem, 4. Fords caſe, and the 
Statute of 13 R. 3+, this cleer, and that te is diſpenſed 
with by the non obſtante, Foz that Statute was ſnot made to diſa- 
blo the King from pardoning murther , but to direc and enfozm 
the King , end with that the King map diſpence by a non ob- 
ſtante, 16 R. 3. Tit, graunts, 34- & 5 lac. in this Court, caſe. And 
bete is a viſpen by the Statute cf R. 2. thiemap be ſafd a par · 
don at the Common Law, foz it appears by the of the pardon, that 
the King intended thereby to bzeak thzongh the Statute, and to pardon the 
party what ever his offence was, foz although the non obſtante do not ex- 
pets the wo2d murther, pet it is good, foz there are equivalent wozds to 
murthet in the pardon, foz the non obſtante to diſpence withall, As if the 
King grants a pardon notwiti ſtanding the Statute of Rich. 2. At is ne- 
ceſſarp to be referred to that clauſe in the tatute, which is to be diſpenſed 
witha!l , and ſo is it here, foz there is no other end foz the King to diſpence 
with the Statute of R. 2, C. 13. but foz this clauſe, and beſides here is a ſpe- 
iq e, and not a general, and fo anthozityes he cited Stamford 
101, pſeds bf the Crown,236; and for prelidents 31 Eliz. 4 lac. 5 lac. 6. lac. 
and manp others, and ſatd,that he found none againſt them,Roll chiefluſtice, 
Were it not fo; the pzeſivents J hold there would be bat little queſtion in the 
caſe;but ſome of theſe queſtions have been debated in ſome although 
we cannot queſtion the King foz granting ſuch pardons, pet it is queſtiona- 
ble whether de may grant them dy the Law of God ; but the King map 
do it in ſome caſes, but here is a Statute that ſapes he ſhall not do it, it he 
do not take notice of the ſac in his pardon by the name al marther, and here 
is no ſuch e xpꝛelsion, but the wozds are general it the King pardon maſum 
in ſe with an non obſtante it is not good; But let us ſee Preſidents, and we 
will adviſe till the next Term. Che next Term Roll chief luſtice in the be- 
half of himſelf, and the other Judges, delivered the opinion of the Court in 
this caſe to this effec, We are all of one opinion, and mp bzothers have 
delited me to deliver the reaſons of th. irs,and my opinſon. Firſt J will 
open the Reco2d, which in effec is this, Rickaby was endited at Durham 
foz murther, and the endid ment was removed into this Court by a certio- 
rari, and Rickaby bzought hither by a habeas corpus, and being demandey 
what he could ſap foz himſelf, whp he would not be ad judge to die, he plea- 
ded the pardon of the late King, which pardons the death of Curtine in verp 
general wozds ; but the pardon voth not expzeſſe wozd 
murther, and in his plea he mentions not the @tatute of x © Ed: 3, by © non 
obſtante, and this is ſet fo2th fo2 confirmation of his plea , and the Statute 
of 13 R. 2, is alleged with a non obſtante. The caſe in biet is, Rickaby 
and others endided foz killing George Curtine, and bzonght bither pleads his 
pardon, as is befoze expꝛeſſed. The queſtton is, whether the pardon is to bg 
allowed oz not: This caſe hath been well argued , and the like caſe with 
this was never called into queſtion, 03 argued befoze this, and therefoze if 
we ſhall not allow this pardon now, we have better reaſon to move us to it 
than others have had to do the contrarp, and therefoze we ſhall ſend him in · 
to the Country to receive Juſtice there fo; his offence, fo2 we are all ofone 
opinion, that the pardon ia not to be allowed, and that foz theſe reaſons, the 
queſtion here is not whether the King will pardon marther; but Cook ſaith, 
the King will not pardon ft, if de know it to be marther; but the firſt queſtt- 
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on is, whether the King can pardon murder Utthont a non obſtante; alp. 
Whether he can do it v ith a ſpectal non obſtaute. 3Ip, Whether he can 
pardon it by this non obſt ante in this Charter of pardon. 4ly, Whether 
Ricksby hath pleaded this non obſtante, ſo that he may take advantage of it. 

Foꝛ the firſt point we do not abſolutely diſallow the pardon; but we are 

to enquire whcther here be murther oz not, it there be murther, that it may 

be diſallowed, otherwiſe that it may be allowed. The Statute laws were FI 
made foz pꝛeſet vation of the publique peace, and to reffratn pardons os: 
murther, ſo that after the making of the Statutes, marther could not be 
pardoned without a non obſtante in tte pardon, though befoze it might hate 

been pardoned in general woꝛds. And the Parliament hath made divers 
Statutes to reftratn paryon Ind that, ſhould not be ſo generally 
pardoned as befoze.2E,3,4E.3,14 E:3,27E-3:M.-.by which@tatutes it may 
appear,that the opinion Was, that the Bing cohld not viſpence with the Sta- 


ng c 
tutes with a non obſtante, and the end of all theſe Statutes was to enfozm 
the King to examine whether the fac he intended to pazdon was murther , 
and that he ould not grant a pardon foz murther, without expzeſsing 
woꝛd murther in the pardon, and ith a non obſtante alfo, 22 fl. 7. 91 Non obſtante- 
Kelway, 8 H. 6. f. 20,9 E. 4. f. 10 Cook, Pleas of the Crown 236, and ſo Dilpenſai©3, 
the Law is, without a non obſtante. 2ly, Whether the King can pardon 
murther with a non obſtante, where the woꝛd murther is not expꝛeſſed. To 
that J ſay, that if it had bean ſo,yet the pardon i ould not hate been good, 
fo: the Statute cannot be diſpenſed with by a non obſt»nte,becauſe theta- 
tute was made to refo2m publique abuſes, fo; the benefit of the Common- 
Wealth, 11.rep, BCooks Pleas ofthe Crown, 23 Athe Ring cannot pardon a 
common nuſance. 2ly. The King hath bound himſelf by expzeſſe wozds 
in tte@tatute,and he cannot diſpence with them with a non obſtante, ſoʒ then 
ſuch @tatutes made foz the advancement of juſtice would be void , and the 
King cannot pardon a recogniſance foz the pc ace befo2e it is bzoken, and the 
King may bind himſelf in ſuch manner by expꝛeſſe wo2ds, as mp Lord Bark- 
es caſe te. with the Statute of 1 Iac. concerning Biſhops the King cannot 
pence, but with the Statnte of : & 1; Eliz. he map. Doctor Hutchins 
ſons caſe, Mich, 10, Jac, C. B. Hob. 103. the King cannot diſpence with this 
Statute , becauſe it was made fo2 the advancement of Juſtice. Foz the 
third point, though the King might diſpence with the Statute by a non ob- 
ſtence, yet not with this non obſtante in this pardon, ſoz the King doth not 
take notice of the offence in the non obſtante, and the King is deceived here, 
which the Law will not ſuffer , and here is a hiding of the offence from the 
Kino, which is againſt the meaning of the Statute. ly, This manner 
of pardoning is againſt all manncr of pꝛadiſe foz two hundzed pears, and 
was never uſe? till 2 lac, but only in Spencers caſe, which was carryed with 
a trong hand, and allowed only pro hac vice, 21 Eliz, by Popham the At- 
to2nep general by the ſprcfal command of the Queen, 4 untill 2 lac. ſoʒ 200. 
pears no non obſtante uſed of the Statute of 13 R. 2. but this is grown up of 
late pears, and a Judge of our own times hath told me that he hath viſal- 
lowed it. 3. Inſt, 10g. it hath been uſed of late times to make a leaſe of 
the parties lic viz. fo reſpite execution untill the time of 2 Tac. and that al- 
lowance J fozmerlp mentioned pro hec vice, map be queſtioned whether ft 
were good 02 no, Foz the fourth point the pleading of the pardon is not 
good, fo2 he hathnot pleaded a non obſtante fo2 the pardon of the murther, 
but only to diſpence with the binding to the good behaviour, and the pardon 
is only recited ta pꝛove the plea, and therefoze it is not to be allowed, 
T herefore let the Priſoner ire ſine die, and letthe matter be inquired in the 
County where the fact was done, Yet we will conſider whether he ſhall be 
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—"——xryed in the Country or here, in the mean time, Marſhallcake care at your pe- 
rill chat you keep him in ſalva cuſtodia. 


Newman and Maſley. 


(© Trin. 165 3. Banc, ſup, 


ee. Nine bꝛougdt an Aaton of debt upon an obligation againſt Maſſey 
dict in debt as an Execatoz : The Defendant pleads generally plene adminiſtra: 
upon 3 © yit, and after tfae jopned de gfves tn evidence a Judgement agaiaft the 
eff +. (xe. TeNato2 to make good bis plea, upon which a ſpectal verdit was found, 
— The queſtion thereupon was, whether this Judgement map be given in e- 
Flea, vidence upon the late meal AR to maintain the (ſuc, oz whether it Gould 
not have been pleaded ſpeciallpin bar of the Action. Roll chief luſtice, 
The quefffon is, whether the giving the Judgement in evidence can ſtand 
with his plea of plene adminiſtravit, and it ſeems it cannot, (03 now pou 
e w an a>miniftratfon in an other wap than pou pleaded upon a new mat- 
ter alleged, Adjourned, At another dap Hales argued that a plene admi- 
niſtra vit is a plea in Bar, although it be not a perp: tual Bar, and it is a 
general (fue, becauſe ft comp3iſeth many things which map be given in e vi. 
dence, 27 H. 7, 2. 11 H. 6, 35+and it is ffled a general ius, Br. pen, iſſue 
91, & Hob, 106, caſe f. 227. and it would be miſchievous if it ſhould be o. 
therwiſe. Roll chief luſtice, It upon the general iſſue one ſhould give in 
evidente non eſt factum, would it be good y certainly the Aa ſoꝛ the genetai 
Ife, ifue in it ſelt is miſt qte bous, and we will not enlarge it, and this is not the 
general ue intended in the Statute, although it be a common iCus, fo2 the 
general iſſue intended, ought to be an iſſue p2oper to the Action that is 
b1ouaht , and which he might have pleaded at the beginning, and who can 
Evidevce, tell upon t dis plea what pou will gtve in eudence, and ſo the Plaintiff can 
never be pꝛodided foz pon at the trpal, and therefoze pou muſt rely upon 
your ſpecial plea of plene adminiſtravit, and not darp from it by ſhewing 

new matter. Therefore let the Plaintiff have his ludgement. 


Atwood and Monger- 
ff Trin. 165 3. Banc. ſup. 
— 6 5 A Twood bought an Acton upon the caſe againſt Monger, to canfing a 
en Adi nu. £ M falſe p2eſentment to be made againſt him befoze the conſerbato2s of 


du tue c: ſe. the River of Thames, fo? ſuffering 8, loads of earth to fall into the River of 
Wolw foo . Go Thames, and obteing a verdict; the Defendant moved in arreſt of Ju»ge- 
ment, that it doth not appear by the Reco2d what anthozity the conſerva- 

to26 had to take the pzeſcntment , and if they had no authozity, then it was 

coram noo j dice, and the Plaintiff could not be pzejudiced by ft. / Twiiden 

anſwered it is well enough, though thetr autho2itp appears not by the Re 

en, becauſe they have authozity given them by the Statute of 17 R. 

2! C49. which is a generall Law, and ought to be taken notice ot; but if 

not, pet the Action is well b2zonght, fo2 it is b2zought fo; the vexation the 

— Plainti was put unto by reaſon of the pꝛeſentment, and the other mat- 
Rp s iet alleged, is but by way of tnducement to the Acton, 2 M fn Deor and 
Q'1ies caſe in ti ts court ſo hotd, and though the conſervato2s had no autho- 

ritp, yet the Aaton lies ſoꝛ the malitfous p;oſecertfon, and fo: unjuſtly vex« 

ing him and ſo adjudged. Trin. 16 Car. in this Court in Damon and 

She remans 
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Sherem:ns caſe./ Hales on the other ſive ſafd, that this Conrt is not bound 
to take notice, that the Lo2d Paſoz of London hath this jariſdiction of con- 
ſcrvato;ſbip, fo: the Statute which gave it him is a particular Law touch» 
ing him only, and ſo not to be taken notice of without it be ſheun, and then 
if he have no ſuch aut halt y. all the pzoccedings againſt th: Plaintiff are 
bod, / Roll chief luſtice, An Aaton upon the caſe ites foz bzinging an ap- 
peal againft one in the Common tr as, though it be coram non judice, by Ca c. 
reaſon of the vexation of the party, and ſoit is all one whether here were 
any jariſdiaton oꝛ no, foz the Plaintiff ts p2ejudiced by the veration , and 
the conſervato2s took upon them to have authozity to take the pꝛeſentment. 
And Jhold that an Action upon the caſe will lye, foz malfctoufip bzinging 
an Action againſt one where he had no pꝛobable cauſe, and if ſuch Adions 
wete uſed to be bzought, it would deter men from ſuch ufnlitious courſes as 
are to often put in pʒadice. 


Sherecroft and Weekes. 


— — 
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Herecroſt bzought an Actſon upon the caſe againſt Weeks, fo2 ſpeaking Arreſt of 
theſe wo2ds of him; He, meaning the Plaintiff, got Mary Nab with Child, luci ment in 
ard the Child is his, and I have tryed ic with a ſieve and a pair of ſheeres; It Action for 
was moved in arreſt ot Judgement, that the latter wo2ds are inſenflble , V K. (2-4, 
and ſo the Acton not matntatnable; to which it was anſwered, that the rw 
wo2ds are Acionable,z it matters not though the latter wozds be nonſence, 
becauſe they have no reference to the fozmer wozvs, and therefoze ſhall be 
rejened as ſenceleſſe. But @erjeant Barnard on the other ſive ſaid;the lat- 
ter wozds do take off the (o2ce of the fozmer wozds, as the taſe is 4, rep, f. 
19, aly. It is not ſaid ht re, when he got her with Child. Hoz zlp. Botz 
he aver that there was any ſuch perſon as Mary Nab. Roll chief Iuſtice, The Caſe. 
Aaion doth well lye, foz the fozmer wozds are poſitive ſcandaloug wozys , 
and the ſubſequent woꝛ ds are not materfal , and it they be, then thep are in 
confirmation of the fozmer,foz it ſeems he put confidence in the ſteve and the 
ſhecres, and that made him ſpeak the wo2ds, and it matters not whether 
bis confidence be true 02 faiſe. Therefore ludicium niſi proQuerente, 


VVeldon and Strudder. 


Trin. 165 3, Banc, ſup, 2 


1* was moved tothe Court that the Plaintiff after he had obtepned u orion roen- 
verdict, and befoze Judgement entred, dyed, and pꝛaped that this 7". » _ 
_ be entred upon the Roll; but che Court denyed it, and ſaid it could ißt on the 
not de. _ Vi 


VVhitchead and Buckland. 


Trin. 165 3, Banc. ſp. ＋ 


e 
T He caſe of Whitehead and Buckland was again ſpoken unto, which was Demurrer to 
this: Whitehead b2onght an Acton of Treſpaſſe by oziginal wit, fo : replication 
taking his Cattel ; the Defendant pleaded the Statute of limitations of Oden. 
Aaions in Bar; the Plaintiff — took fozth an o2iginal — 5 21 N 
C2. gain 
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galnſt the Defendaut foz this Treſpats within the time limited by the Sta; 

tute , and upon this repiſcation the Defendant demurred, and fo2 cauſe 

deus, that he doth not few what wztt he ſued fozth, as he oug;;t to do, 

other wiſe it cannot be known whether he be — thereby intituled to b(s 

Acton 02 no. 21y. He hath not ſhewed the c ces upon his p20cced- 

ingo, and ſo it cannot be known whethcr bis Action be diſcontinued oz no, 

that it it be we may take advantage thereof. zly. He doth not ſay that he 

bath taken out an Oziginal, prout apparec per Recor dum, as he ought to 

do, foz we do not agree the watt that he pleads he h2th taken out, Aly. He 

bath concluded his plea , ſo that it amounts to a new aſsignment, and hin- 

ders as from objecting againſt it by wap of rejoynder, and he joyns an iſſue 

of his own head of a matter not alleged b:foze, and ʒ ly The Acton is foz 

a {Treſpaſs done in 1645. and pet he concludes it to be contra pacem publi- 

cam, which be ing in the late Kings time could not be, but onght to have 

been contra coronam et dignitatem noſtram, Latch on the other ſive ſatd, 

that both parties agree to the O:iginal, and the viſagrecment is only in the 

time of the execution thereof, and it is not neceſſary to ſap prout patet per 

recordum ; no2 is it neteſſarp to ſhew the continuances of the pꝛoceſs, fo; 

this would make the Recs2d too long, and here is no hinderance but they 

Pes, map te jopn it the have cauſe. Roll chief ſuſtice, As to the firſt Extepti⸗ 

Error. on it is not neceſſary to ſet fo2th the particulars of the wʒit, and if the wit 

be not good pou may have a wit of Erroz ; and foz the ſecond exception, 

the plea is good without ſhewing the continuances, and there is no incon- 

venfence by not ſetting them fozth , and we will intend that all is rightly 

done, becauſe pon have appeared, and porn are not hindzed from replying, 

but map do it ff pou will, and have cauſe, and the Reco2d here ſhews that 

pou have appeared to this wit ; but it is not good to conclude the plea ſuper 

totam materiam as pou have done, foz by this he is hindꝛed from replying, 

and then he hath good cauſe to demur, becauſe pou have concluded him, and 

what ſap pon to thate Latch , The party may ſtrike out the woꝛds Et que» 

rens ſimilicer, Roll chief /uſtice , Me cannot ſtrike out that which belongs 

Replication, Not to him, and pou cannot go back, and the other is compelled to demur. 

Lemurrer, Mherefoze , Nil capiat per Billam niſi , &c, or waive the Demurrer , 
Poſtea, / jt * 


Trin. 1652. Banc. ſup. 
* 
Who may — was ſaid in the caſe of 77.008 and Bingley, that Tenant at will map 
mke a leasſe 1 make a leaſe fo pears to try a title of land, and ſo may a Copy. 
to ti a ticle, Holder, Q. | 


| Trin. 1652. Banc. ſup. 
6 
_ N Roll chief Iuſtice, An Attoznep who hath warrant to appear fo2 his 
a. © DCiyent, map plead foz him without warrant. But the Clarks in 
plead without Court ſatd, he may plead no other plea without a ſpectal warrant, but a non 


2 ſvecial wat- jura informatus , ideo Q. 
Tant. 


Peck 


XU. 


XUM 


— cc 
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Peck and Evvre. 


Trin. 165 3. Banc, ſup, 
Paſch. 165 3. rot. 116, or 117% (7 


Writ of Erroz was b;oucht to reverſe a ſudgement gfben in an kr ws ve- 
X Aion of debt foz rent arrear upon two leaſes ſoz pears , viz, upon a ( huge 
leaſe foz z pears of divers Copyhold Lands, and upon a leaſe foz 31 years E ct uche 
fo2 vther lands. Howell aſgigns to; Erro2 , 1. That the Declaration is Fu 
not good, becau'e that it is fo2 an entire rent reſerved foz 2 (vera! terms, 
whereas one of the terms is expired, q here cannot be made any appo2tion- 
ment of the tent, becauſe it appears not which of the lands are Copyhold, 
and which are Free lands, Roll chief Juſtice, He ought to ſhew how much 
of the lands are Copphold, and how much Freehold. Hales , Here is but 
one entire rent reſerved , and it ſhall be paid as well after the expſratiorfof bent 
the Copybold lands as befoze. Roll chief Iuſtice, Then foz what term se 
ſhall the rent be reſcrved - foz it doth not appear to ng Therefore you 
were beſt to diſcontinue your action, otherwiſe if we give judgement upon 
the Exception taken, you may luſe your rent. 


Hill and Dechair. 


Trin. 165 3, Banc, ſup. p 
1 
' A N Aaion ot debt was b2ought foz 5 J. foz ſelling of Wine without Lf- Arreſt «f 

cence, and a Uerdica was found f0z the Plaintif. Jt was moved in jadgemene in 
Arreſt ot Judgement, That the Acton ts not well bzought t. becauſe it ig 2 Action up- 
not by Oziginal, as it ought to be by the Statute ot 18 Eli: Wild on the gn Trg 
other ſide anſwered, that it is not neceery to be by O2igtnal; foz a Bil of vive with 7 
dobt as this is, is in the nature of an Oziginal walt, if ft hold be others Werne. 5 2 
wiſe the Statute would be repugnant ; foz the debt due by Statute 
map be recovered in this Court by Jnfozmatfon , and this is the 
uſual p2adice of this Court. Twiſcen took a difference between a penal 
Aaton, and a'popular Action ; A penal Acton he ſald map be by Bill, but 
not a popular Adlon. 21p. It is not ſhetved that the party was not licen⸗ 
ſed to ſell Wine, zly. The Uervict finds him guilty foz ſelling of 5 pints of 
Wine between ſuch a time and ſuch a time. part whereof was befo2e the "Wo 
Infozmation bzonght , and part after the Infozmation bzvught. To the W“ 
laſt exception, Roll chief luſtice anſwered , The matter ſhall relate to the _ 
filing of the Bail , fo then the Aaton beginneth, x not befoze, But what 
ſap pou to the other Exception? Wild, That is miſtaken , foz the Aion ig 
upon another bꝛanch of the @tatute.Roll chief Juſtice, By an 02iginal Action 
it fs meant in the Statute that the offence ſhall not be tryed upon a plaint in 
an Interiour Court not to diſtinguiſh it from an inſoꝛ mation; ſoʒ a Wiz it x 
Bill is all one in tiis Court, Stat. 2 R. 3. A Bill is not an Oziginal wzit, _. 
but an oꝛiginal Aion, and it is the common p2adice to ſue in this Court. — 
in this manner But we will adviſe. At another dap the Court was mobed 
ſoʒ judgement , becauſe the Action is well bzought, though it be not bꝛought 
by o2iginal , and the Caſe urged of Winſton againf it is not to the purpoſe , 
fo that Caſe was not upon an infozmation, as our Caſe is, but it was 
bought by the party grieved to recover bis treble damages, and in that caſe 
the party did not purſue the wy of ſuing to them as the Statate direc« 

cc 3 ed; 


CCC 
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ed, but we have here done it, and it ts the conſtant pꝛadice of this Court. 
Twiſden anſwered , that Winſtons caſe is not anſw2red ; foz that was a po- 
pular Acton, as our caſe is, Roll chief luſtice , The queſtion here is, ue . 
ther there be an oziginal Aion oz not upon the Statute of 18 Elz. C.5, 
And J ſay it doth not appear whether that Statute meant to out this Court 
of its Jurfsdiction oꝛ not, but it is let A the Statute, and me 
ttinks it is an oziginal Action, and Plats that an oziginal Aaton 
jutisdiction. map be by Bi, And J concetve the Statut intended only to cxclude in- 
teriour Courts, and the conſtant courſe is, that the party being in Cuſtodia 
Mareſcalli he map be pꝛoteeded againſt by Bfll , and we will not ſuffer this 
Court to be excluded f2om its jurisdiaion by obſcure wozds in the Sta- 

tate, Therefore let judgement be for the Plaint ih niſi, &c. 3+ Zea 


Ricott and St. Iohn. 


[9 f Trin, 165 3+ Banc, ſup, 

Motion that I N Action of Tre pals an Tjedmnent b;ought by Ricott agaiuſt St. Iohn, 

the D. ten- the Court was moved foz a third perſon , that he will ſave the Defendant 

ves» Harmleſs, and maps that giving him ſecurity fo to do, the Defendant map 

hird perſon be 02dered by the rule of this Court to plead as he ſhould direc him, and 

\ial! ductt. that he be not ſuffered to confeſſe a judgement, Roll chief Tuftice, It is out of 
the wap loꝛ you to give ſuch ſecurity, foz there pet appears no colluſton , 
But you ſhall be made a patty to defend the title, and then move again. 


r a a * — 


Trin. 165 3. Banc. ſup. 
20 | 
Where a day IA tbe Caſe of one Clark it was ſaid by Roll chief juſtice, That ff the ſub- 
is tken n miſston to an Award be 5 that the Award be made ſix daps after the ſubs 
c'v6v:, where miſston. the day of the Award is to be taken incluſive and not excluſ ve, ſo 


ex-)uſiv-, that if the Award be made the ſamo day on which the ſubmilston was, it is 
A: biti cmmcnt. a good Award, 


| 
| 
' 


— — 


Ayre and Hattheſworth. 


- 4 


Irin. 165 3. Banc, ſcp, 
0 F Ve b:onght an Action of Treſpaſs againſt Hauxeſworth foz his Cat- 
— A tels damage feaſant in O. the Defendant juſtifieg in another County 
Traverſe was 3 
«c}irzken. und traverſeth abſque hoc, that he is gullty in D. oz in any other place. 
Ce qucſtion was whether thetraverſe be well taken oz not, Roll chief Juſt 
anſwered, he mnft take a traverſe as this caſe is,becanſe the juſtification is 


. local: Therefore let the Plaintif take nothing by his Bill, for he may not 
21 ce. diſcontinue his Action becaule it is in Treſpaſs. Nota. 
Fletcher and King. 
11 Trin. 165 3. Banc, (17, 
Error to te- TWrit of Erro2 was brought to reverſe a judgement given in the 
verſe 2 4 4 Common Pleas in an Acton of debt abt upon an ſſumpſit to 
9 — — — ſave one harmleſs, in diſpoſing of certain go iſed by an Ozder of the 
"_— Commiſgioners of Haberdaſhers Hall ; 1 ſendant »'caded that he 
had 


1 


— —— — 


— 
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bad ſaved him harmeſs ; The Plaintif replyed that he was danmified, the 
Defendant rejoyns by,pzoteſtation, that there was no ©:dcr ot Haber 

daſhers Mall, foz plea ſaith, non damnificatus, and upon this the Plain- 

tif demurted in the Common Pleas, and a judgement was given there up- 

onthe Demurrer fo2 tho Plaintif, In the wit of Crroz here the Error al- 

fianed was, that the tejoynder is a departure from the plea, and here it 

doth not appear that Iohn Pitcher named in the replication is the ſame lohn 

Piccher that is named in the Declaration, fo2 it is ſaf> quidam lobannes ' 
Pitcher , and not the ſald 1, Pucher. Latch laid, This is not material, whe- 

ther be be the ſame oz no [oat eau the entire matter it doth appear that 

be is the ſame perſon, foz there is an averment afterwards that makes it 

fo r, viz, Chat it is the ſame perſon and goods mentfoned in the plea, 

and fa the cordition made upon delfvery of the goods , and it f be o- 
therwiſe underſtood , and their bar is nanght both in matter in ſozm 

alſo, foz he is to be ſaved harmleſs of goods. Hale on the other fide makes 

a difference between ſaping one I, P. and ſapiag I. P. andſaping of divers 

goods, and ſaping of goods generallp ; and the goods mentioned here can- . 

not rclate tothe goods mentioned in the condition , and though the plea be 

not good it matters not, fo2 the replication aſgigns not a b2cach. Roll chief 

luſtice, If pour plea ve not good, then the Declaration is not anſwered, It Traverſe. 
may be intended the ſame perſon, yet it is not well expzefſed to ſap quidam laten ment: 
I. p. foz how can a traverſe be taken upon an intendment - noz doth it ap- . 
pear thep are the ſame goods but bp intendment, ſo that the dar is ill, and Picton. 
the repitcation allo. Aſfirmetur niſi, & c. Nota. 


and Hodges. 
Trin. 1653. Banc, fup, 8 23 
Writ of Erroz was brought to reverſe a javnement gipen in the Error to re- 
Town of Newbery in an Aaton upon the Statute of 5 El by verſe a judge- 


an Info2mer to uſing a Trade, not hsvinWervey an Appzemtithip therein, u Adlon up- A 
and two Crro2s were afsſoned, 1. That the Action ought not to be on the Stature 7 

in an intetteut Court , but maſt be bzought in one of the Conrts at Weſt. f; Elia. e 4. 
minſter, zly. The Venire is not good, fo2 it is only praceprona eſt, and doth 
not ſap per curiam as it ought to be. Roll chief Juſtice, The Aion ought 

not to be bought there, but it ought to be bzounht in ſome of the Conrts Ae; 
dere and the ſecond is a good exceptton alſo, therefozereverſtrur, niſi, xci Venn 


Tayler and VVebb! 


Trin. 165 3, Baac, ſup. : my 
: You pans 4 30% Jeg. e319 
]T was reſolved by the Court, that the delivering of a bzeviat of the Caſe ut fa 

to the Jurp befoze the verdia , and thefr reading it, div make the verdict may make « 
given by them to be voſd, loz the Jury ought not to have any other wzitings Ver4is void. 
given them to peraſe than ſuch as are given in evidence, foz it would be / 
dangerous if it ſhould be otherwiſe , and to confirm this, Mich, 31 et 3247 Sto ! 
Eliz, Metcalfs and Deans caſe, and one Viccary and Farthings caſe were ct» * 2 
ted by Roll chief Iuſtice. 


Aſh- 


4 


— 


——Ü—U— — — — 
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29 
Le and ( «Ji #y 


E . 4 


Aſhby and Child. Rep. 4 1. Rolly: 940 | 
Trin. 1653. Banc, ſup, 
Mich, 165 . rot, 686, 


Pon a Demurrer in an Action of debt the caſe was this, A man died 
inte ſtate, and a Stranger poſſeſſeth himſelf of the Inteſtates goods at. 
ter Letters of Adminiſtration were granted to a Creditoz of the Jnteſtate, 
who bꝛings an Acton of debt againf the Ctranger foz the debt due to him by 
the Inteſtate, as Executoz of his own mong. The queſtion was, 
whether the Creditoꝛ by taking the Letters of Adminiſtration had not ſaſ- 
pended his Action foz the time he thonld continue to be Adminiftratoz & 
Twiſden held that his Aaton is ſuſpended, and cited 8 Rep, St. lohns caſe, 
becauſe the goods of the Inteſtate ſhall be aſſets in his hands, Hob and 


— 


fo 0a 241 MELongs cafe ; and the Plaintit ts at no pzejudice , fo he may recober the 


Trover and 
Co vel lion, 


Allets, 


Tie (pa ls, 
Debt. 


Suſpenſion. 
Reraincr, 


Election. 


5093s by an Acton of Trober v2 Treſpaſs, 12 Hl. 4. f. 21? Hales on the o⸗ 
ther ſide held that the Action is not ſuſpended; foz though he may bzing 
Treſpaſs oꝛ a rover and Converſion fo2 the goods, pet they are not al- 
ſets till thep are recovered, and a Creditoꝛ map h ing an Acton againſt an 
Ex cutoꝛ de ſon tort, although Letters of Adminiſtration be granted to a. 
nother . and the ſabſequent adminiſtratton doth not ſaſpend the Aaton 
which accrued befoze , and here can be no retainer to ſattsfie himſelf , be» 
cauſe he hath not the goods, and it is not the bare Letters We tation 
that chargeth the Adminiftrato2 , but the Allets alſo , Com: 1155 aſe, 
An Action of debt is maintainable by an Admintiſtratoꝛ who hath not aſſets. 
Roll chief juſtice, There is a book againft that, that the heir is not charge. 
able. Hales prima facie, It is a good plea, other wiſe it would be miſchie. 
vous, fo2 all the goods may be waſted befo2e he hath adminiſtration gran- 
ted him; and though he map b an action of Treſpals toꝛ the goods, pet 
he map hing his Aaton to was intttled befoze the adminiſtration 
granted unto him. Roll chief luſtice, It is clear the Adminiſtratoꝛ map 
bꝛing a Trover and Converſion (02 the goods, and here ts but a right to 
aſſets in the Avminiftratoz, and no aſſets to charge him withall, and it 
would be miſchievous if it ſhould be otherwiſe ; and the granting unto him 
Letters of Adminiſtration hinders him not from b2inging his Acton , be. 
cauſe the goods were not taken away after the Adminiſtration granted but 
befoꝛe, and it thep had been taken awap afterwards, he might have had 
a Trover and Coverſton , oz an Action of Treſpaſs , but in the caſe at the 
Bar he may have an Action of debt, and he cannot ſae himſelf, therefoze 
bis Acton is not ſuſpended, and he cannot retain the goods to ſatisfie him- 
ſclf, becanſe he hath no goods, and he may ſue the heit here if he will, and 
he ſhall not take advantage againlf Him by reaſon of the adminiftration, 
becanſc he no aſſets to retain 02 ſue himſelffo2 , and ſo it is in his cle- 
«fon whot Action he will bzing , otherwile it would be dangerons , and we 
mult ſuppo2t men in thetr — Adtons. _— 1 you ad idem, . 
And ſo judgement was given for the Plaintif, nit}, U/ x*.47- 
741 = > 12 e por 222 2 788 1 2 B44 


Fiſher 


Yi 
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Fiſher and leoffryes- 
Trin. 165 3. Banc, ſup. 10 


Fine brought an Action of debt againſt leoffryes agCrecnto2 to another; Whar may 
the Defendant imparls, and after imparlance he pleads that he is Ad-" — 
miniftratoz cum teſtamento annexo, and not Cxecutoz , and that he ought 1. 
to be named ſo in the w2it , to this Plea the Plaintit demurted. Roll chief 
luſtice, Upon the mattet he pleads a miſnoſmer after imparlance , which py 
be cannot do, and therefoze lerthe Plaintif have bis judgement, niſi, c. 


Giles and Southward- 


Trin. 165 3. Banc, (up, 27 


| N this caſe it was ſaid by Roll chief Iuſtice, That if the Defendant doe, dgement 
plead an inſufficient bar, and the Plaintit do joyn iſſue upon it, and ob- ,1,c,p" the 
tain a UMerdia, the Plaintif ſhall have judgement though the Bar was plea in bar 
not good. Ot good, 


Rawley and Vivers. 


Trin. 165 3, Banc, ſup, 28 


A Writ of Erroz was bzought upon a judgement given in an Acton of — ts 
Treſpaſs, quare clauſum fregit, &c, The Crroz aſsigned was, that — on ger 


the Plaintit᷑ did declare quare clauſum fregic , and foz pulling down of hts „% quatre 
hou'e , but doth not ſhew the value of his houſe. Roll chief Iuſtice, At is clauſum fre- 


not neceſſarp, the Aion being a real ** Affir metur, niſi. 5 oY 
Bariar and Windham. airs” 
Trin, 1 65 3. Barc, ſup, 


—"— 29 

— was held by the Court that the Engagement taken befoze z Juſtices of e __ 
Peace in Ireland fs well taken, and that the Engagement onght not to be gement i; 

pleaded to an Alien bozn, and ſubject to any fozein Pꝛince in amity with well taken. 

England, becauſe he is under anothcr obedfence, and thereupon the En- 

gagement pleaded to ſuch an one was diſcharged in the Caſe of one Bariat 

and Windham, 


Trin. 165 3- Banc. ſup, 


| 30 
Oe who was « witnefte in the cauſe foz the Defendant being ban ten , : 
dim, upon motion to the Court was taken off from the file, and a. „ 5 
—may bail taken in dis room in Court upon examination of his ſufficicacy . ; 
- | 


Dod Trin. 
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— 
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30 Trin. 1653. Banc. ſup: 


Motion to 
p e Court was moved to diſpauper the Plaſntifin an Adlon of Treſ- 
—_ ee 1 — and Ejeament, foz that it was pꝛoved by Affidavit that he was a 
berp vexatious perſon, foz be had been thʒice nonſute in this Acton, would 
never pay coſts, oz make a ſaffictent Leſſee able to pay them, and had al- 
ſo ſealed a general releaſe to the Defendant. Roll chief Juſtice, Let him 
be diſpaupcred, and let him put in anable Leſlee to pay the coſts, or others 
wiſe he ſhall not proceed in his Action. 


Trin. 165 3- Banc. ſup- 


32 
ed e Ty Koll chief laſtice, Che Laws of Ireland are all one with the Laws 
Jand all one, B of England , and a wit of Crroz lies in England to reverſe a judge- 
Eiror, ment given in Ireland. 

Tun. 1653. Banc. (up. 

33 


Whos is nes A Declaration was filed in the Ofice againſt one in cuſtody of the a · 
good notice 4 A reſchal, and a Copy of it was left with the Clark of the pziſon, but the 
ro a priſoner p2fſoner had no notice of it. Upon the p2iſoners ſhewing of this matter to 
_ — the Court, and reading an A ffida vit to pode it, a judgement by a nihil di- 
— cit obtained againſt him was diſcharged, and ordered that the Plaintif ſhould 
ludgement Accept of a plea, 
diſcharged. 
Trin. 165 3. Banc. ſup. 
34 

1 He Court was moved to diſcharge a pꝛiſonet ont of the Upper Bench 
bo — — 1 that had lain there ever ſince M Caroli, upon a judgement obtained a⸗ 
mot had lorg gainſt him in an Acton of Debt, where only common bail was filed, and 
lain in pri- becauſe no execution was ever taken out upon that judgement, and the 
ſon, Plaintifin the Action was now dead. Roll chief Juſtice, Let him be diſ- 

charged niſi cauſa ſhewed ro morrow. Nota. 


Trin. 1653, Banc: ſup. 


E ' 
Matter of Re- B? Rolichief Iuſtice, A matter entred upon Reco2d cannot be altered 
cord not alte. without a motion made, and the Conſent of the Court firſt-obtained 5 
Fable _— though the Attozneys on both ſides conſent to it. 


mot ion to th 


Court. 
Trin. 1653. Banc ſup. 
* He Court was | Een 5; 
o quaſh moved to quaſh. an Oꝛ det of Se ſaions (02 ane. to pay 
rg, L Pe eee rep 6 Bares Eos b. bete fer, Ker 


hon:.18 e quaſhed, fo they can make no ſuch Order, foy the party map keep the 
3 Child htmlell, it he will, and then he need pay no money to keep it, 


Tein. 


XUN 


XUM 


—— — 
— ee [ i 
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Trin. 165 3. Banc. ſup. 37 


Y Roll chief luſtice, The Menne cannot be changed after a Plea When the 
pleaded in abatement of the wilt, much lefſe after a plea pleaded Venue may 


in Bar, Q, = be chang- 
_ 
Fanſhaw and Bond. T1 8 


Mich, 1953. Banc, ſup, | 


— Caſe it was ſaid , That it a Copyholder refuſe to pay a teaſona- . Copy- 

ble fine, oz to be admitted to the Copyhold, This is a fozfeiturs of his hold is tocici- 

eſtate. 1 ted. # 4 (oppy h 9 
Dekin and Turner. 


Mich, 1653. Banc, ſup, 1 

V Pon a motion in Arreſt of Judgement in an Action upon the Caſe foz Arreſt ot 
theſe wozds, Thou art a whore, and I will prove it, It was (afd by ludgement in 

Roll cbief Juſtice, That the wozds are not adionable, although ſpoken —_—_— for 

ſince the Ac made againſt Adulterp, becauſe they are but wo2ds of heat : 

and choler, but if a ſpecial damage be laid by the ſpeaking of them, as per 

quod maritagium amiſit, 0z the like, there thep are actonable, 


Price and Goodrick- 


Mich, I 653. Banc, ſop. 3 


N this Caſe it was ſafd by Roll chief luſtice, If there be a Judgement Where an Au- 
againſt thꝛee, and one of them is taken in Execution. and be afterwards = yo" 
ſet at large by the Plaintifs conſent, it any of the other two be afterwards '*< # ©? 0-4 37 
taken in execution upon the ſame Judgement, he may have an udita ques 14,ion, 
rela , but he cannot be telie ved upon a motion in Court , though grounded 
upon an Affidavit. 


Ne vvton and Osborn. 
Mich. 1653. Banc. ſup. 4 


N Ewton bꝛought an Actfon of Covenant againſt O. born an Executoꝛ to eher an 
a Leſſec fo2 years fo2 non-payment of rent reſerved upon the leaſe :&ion cf Co- 
upon the general wo2ds yielding and paying in the leaſe, there being no ex ⸗ nt did 
p2eſs Covenant therein ſoꝛ the payment of ths rent. The question was, n 0 
whether this Action did lie againff the Executoz. Latch argued that it did cute. „ 1 
not lie, becauſe it is a meer Covenant in Law compꝛiſed only in the woꝛds 

ptelding and paying, and not an expꝛeſs Covenant , and ſo only binds the 

Teſtato?, but not the Crecutoz, But Roll chief Juſtice anſwered, Chat an 

Aqton of Covenant doth te againſt an Cxccutoz upon a Covenant in Law, ©,n.n 
although he be not named, but it is otherwiſe of an heir, to; he is not bound Executor. 

by luch a Covenant, And the reſervation of the rent here doth ſeem to be 

an expꝛeſs Covenant, fo2 it is the agreement of both parties, viz. of the 

Leſfſoz and Leſſee , Tudicium niſi. Dod Benskin 


Benskin and Hecick. 
4 Mich, 16573. Bane, ſup, 


A Plainiff REnskin bzought an Acton of Debt upon an Obligation againft Herick. 

1-{t bis mony The Defendant pleads that he tend ed the mony due upon the Dbligatt- 

by Joyning on at the dap and place of payment, and that the Plaintiff refuſed to recetve 

Feger ft. Upon this the mony was bzought into Court by rule upon the Defen- 

exinſt him, dants motion, the Platntiff jopns ilue that th te was no tender and refuſal; 
and upon this a Tryal was had, and a berdid found foz the Defendant, that 
be did make tender, and that the Plaſatiff vid refuſe to receive the mo- 
ny, and therenpon the Defendant moved to have the monits out of Court. 
Roll chief luſtice, The Plaintiff hath loſt his mony | y this verdict, therefore 

peremptoty. let him ſhew cauſe why the Defendant ſhould not have them, for it is peremp⸗ 
tory to the Plaintiff. | 


Franklin: 
G Mich, 1653. Banc, ſup. 


Motion for 12 an Adion of Accompt the Defendant was adjudged to atcompt, and 
—— '0 A Audſtozs were aſgigned. The Court was moved that they would ozver 
Aud", to jopn ſome Perchants to the Attozneps on either ſide to helpthem to 
Ggncd to te- Mannage the Accompt, becauſe the Attozneps were notgkflfull in ſuch bu- 
cee anac- ſineſſes. Roll chief luſtice, We can make no rule for this, but you. may by 
compr, conſent adviſe with Merchants to aſsiſt you in drawing up the Accompts, 


Mich: 1653. Banc. ſup. 


7 
One burnes BY Roll chief Tuſtice, one that hath been burncd in the hand foz Felony, 
in the band may not withſtanding be a witneſs in a Cauſe : foz he is in a capacity to 
my be a Wir- purchaſe Lands, and his tault is purged by his puniſhment. 


ncls, 
Townſend and Barker. 


Mich, 1653. Banc, ſup, 
s Trin. 1653. rot. 743. 
Arreſt of "Ownfend b:ought an Ad ion upon the Caſe againſt Barker, that had been 


jadgemenr in © @Gopartner with him in trade,fo2 ſpeaking theſe woꝛds of him, You are a 

21 cn ſor coſeningKnave,and did coſen me of 1200 Lat one time, and that was in making 

1 2 12.4 an accompt in the year 1648. Upon a verdid fo2 the Plajntiff, it was mo- 
4% ee ved in arte ſt of Judgement that the wozds are not acionable,becanſe though 
a they be ſpoken of A Tradeſ man, pet thep are not ſpoken of him in reference to 
bis Trade, but in te ſetence to an nd although by wap of teduat⸗ 
on and conſequence thep map reflea upon his honeſty, pet they ate not act- 
onable, and thaugh bis reputation be impaited by ſpeaking them. yet he can- 
not be endided fo2 coſening in his Trade by reaſon of them, becauſe they 
are ſpoken of a ſingular and particular abuſe, and not of a general coſcaing 
aſed in his Trade, and an Action upon the Caſe lies not fo2 woꝛds which are 
only ſcandalous by way of teduzion, and it the wozds ſhould hinver the 


party 
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party to get a Partner horeaftcr to trade with him, yet be may uſe his 
Zrade, and ſo cannot be p2ejudiced : noz are the wo2ds that he cheated him, 
but that he coſened him, which are not of ſo violent a confirugion. Wild 
on the other ſide ſaid, that here is a Partnerſhip which is neceCary to the 
duding of a Trade, and without which it cannot be ſo well dztnen, and the 
Accompt is incident to all Partnerſhips, and pzayed foz Judgement, Roll 
chief Iuſtice . If the Copartnerſhip continued, the words were 2Rionsble 
withour doubt. foz then they mult be fpoken of hiw in the weg of his Trade: ,.... 
but bere the Partnerſhip being ended makes the matter mort conſiterakle ; © * 
but pet as tt is the waz ds are ſcandaiqus, and way hiuder him (ram getting 
a Partner foz the time to tome. and it map be he cannot maynage bia Trade 
a Partner and although an Accowyt be a pzivate thing, pet the 
Plaſutilf is diſgraced by the ſpeaking of the woda. and none will deal with 
a man that will coſen his own Partner ; and we mult countenance Trade 
and Traffique, and mens credits; and the Accompt is not ſa tollateral a 
thing to trade as Hales objeds, as is the hiring of a ſhop to trade in, oz the 
like. German Juſtice ad idem, and ſaid, that Topartnerſhip tsneceCary to 
ſuppozt Trade, and the keeping of a true Accompt is the p2incipal thing be- 
tween Partners, Nicholas and Azk Juſtices ad dem. Judicium niſi pro 


quetente. 


Bird and Chriſtophet. 
Mich, 1653, Banc. ſup, 9 


12 this Caſe upon giving of an evidence in a Treſpaſs and Eſleament it x. e 
was ſaid by Roll chief luſtice, that i J do enfooff 1. S. with a P2oviſo con.nmcve ot x 
tained in the Deed, that tt ſhall be lawfali foz ms to rovoks this Festment, . 

and afterwards J levy a fine to 1. S. of the ſame Land, this is an exthi. - 


guiſhment of the Pzobiſo of revocation. 
Olive and Tong, 
Mich. 165 3. Banc, ſup. 


Trin. 1651. rot; 1426. 40 


pon a ſpecial Uerdic in an Acjon of Traſgaſs and Ejeament the Special ver- 
Caſe in effec was this, One whaſe @irname was Mills ſeifed of Ga- T * 
belkind-lands in Kent in ſee, by his laſt Will and Teſtament deplſed e duc. 
theſe Landsto Elizabeth his Daughter ia tapl, with a Pzoviſo in the Mil, 
that if his Daughter Elixabeth did mary one of big pln Lemon that then 
ſhe ſhould have the Lands in fee-imple. Blizabethm e whoſe Str 
name was Mill, but commonly called and known bp the name Mills alſo. 
Tue queſtion was, whether ſhe had marfed one of ſuch a Hirnajne, Jrhere- 
'  accozning to the in the Wil ho bad a fec-Gwple in the Lands 
eviſep unta ber, 02 her bis @irname ſwauld be accampted a viſting 
name from the Teſtatozs, Io that Elizabeth by the WA could only babe an 
ENfate in tapl in the Lands deviſed unto het. Jt was argued firff, that the 
name Mill and Mills ſhall not be ſaid to be ane and the ſame name, no 
mo2e than if ſhe had matied one of aclear Sirname.in. ſound, pet 
commonly called alſo Mills, could the have been ſaid to have marted one of 


ame , and nlar pointing out or 
ö — limttatſon 


c 


the Pꝛopiſo here ſa not a pa 


Tanghter would marp , but 
the perſon whom his ox p regs 


Mich. 1653, 2 

virecting her to mary one of his own Sirname, and this ougbt to 
have been puncually followed, becauſe the name was uſed to induce the af- 
fecion of the Deviſoz to enlarge the eſtate given by bim. It he had veviſed 
his Land to his Daugi;ter E. if the ſhall mary a Pꝛote ſtant oʒ an Carl, ſhe 
muſt mary one that is really ſo, and not one called oz only reputed ſo, 
And as to the objection, that this conſtruaton would make contrariety in 
the Will, which is not to be admitted; this will not be, if the Will be taken 
compoſittve as ft is penned, oꝛ together, and not abſtrad we and taken to 
pieces, and it it ſhould not be intended that ſhe would mary one who in 
truth was of his name there would be a contradiction in the Will; and here 
is an Emphaſis in the woꝛd Own, which muſt be meant his real name, and 
not of a reputative name. Roll chieſluſtice, Af a Juroz be retozned by the 
name of Mills, and is ſwo2n by the name of Mill, wall this be a miftrpal , 
quaſi none and the wozds ſound alfke as Baxter and Backſter, At an other 
day the Caſe was put again by Hales, and argued foz the PſatntiF, and he 
made divers points in the Caſe, but J could not well hear him: but the on- 
ly point inlilted on was the point fozmerly ſpoken to, and the ſum of his 
Argument was , that we are in this Caſe upon the couſtructon of a Min, 
whfch muſt be favourably taken, and the variation here bet wirt Mills and 
Mill is ſmall and inconſidetable to defeat an Eſtate, ſoꝛ it is only in the ter- 
mination of the word, and is as little as the difference between Baxter 
and Backſter, oz Haſting and Haſtings , 9 E. 47742, 44 Eliz. Molyn and Mo⸗ 
lyns, 02 Pitt and Pitts, which differ but in one letter, and is not a material 
difference, alp. It appears by tte Uerdic that he was commonly called 
Mill and Mills, and common reputation we know doth give names to things. 
zly. It fs found that he was known by one name as well as the other, and 
this will ſatisfie the Teſtatozs intent well enough to carry the Eſtate, 
Ap. The party himſelf was known to the Teſfatoz at the time of the ma- 
king of the Will by the name of Mills, as appears in eight ſeveral places of 
the Will, And ffone debiſe Lands and Goods, and excepts one Leaſe, it 
there be other Leaſes they are deviſed. 5ly. Jt appears by the Will and 
the Uerdia, that the mariage was intended bp the Father with this very 
perſon that is called Mills, and a ſettlement of Lands made upon it, and it 
ſhall not be intended that the Teffatoz thought that this martage would be 
diſſolved and another marfage be had. And the deviſe in the body of the 
Mill doth not make the P2oviſo in the end of the Will repugnant, but if it 
did the laſt repugnancy ſhall fand: (oz here is no dependancy of the laſt 
Pꝛobiſo upon the other part of the Will , but it is a ſubſtanttue clanſe 
which revokes not the other, Dodoꝛ Bus Caſe, 10 Rep. and this ſhall be 
counted his laſt Will, and it is the moꝛe firong, becauſe it appears by the 
very words, that it is a plain ſubſtantive clauſe made to declare the new 
intent of the Teflatoz, and it ſhall not be intended that this Pzoviſo ſhall be 
applyed to another perſon, although there be a particular title given to him 
by the Will, andthe Eſtate altered by the Pꝛoviſo, and the fozmer device 
is derogated by tt, Hob. '2d. Caſe, Harding Caſe, and the ſtrength of the 
P2otiſo to have one of the true name of ill is not to be intended, foz it 
appears that the intent of the Teſlatoꝛ was, to habe one of bis name in re- 
putation, and this appears by the fozmer limitation in the Will, and the 
pꝛovillon made in the laſt P2oviſo to p2eſerve his name, is no mote than 
that he had done befo2e : and the fozmer limitation is as well fo; the Te- 
ffato2s advantage as the latter P2oviſo, and mozo , and his intent was not 
toſell the Lands, but to pzeſerve them, and it is no moze toſay of my own 
Sirname, than to ſap of my Sirname, no? ts the videlicer anything to the pur · 
poſe. Roll chief luſtice, it the queſifon were only upon the Pꝛotiſo, there 
would be no difficulty but that Mill and Mills would be all one, and it would 


be 
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be good in à Conbepante alto, as J ſuppoſe, and if it wete apparent that he 
intended one and the ſame perſon, then the laſt P;oviſo would be good to p ige, 
revoke the fo2mer part of the Will ; but the doubt fs, whether he intend 
the ſame perſon 03 not, becanſe he makes ſuch an alteration of the Eftate 
by the Pzoviſo, and puts theſe woꝛds mine own name in it, by which it ſeems 
be intended to adbance his own name, and he ſzems exact fn it by the arcat 
alteration of the Eſtate made by the P2oviſo'tn the ſe ttlement of the Eſtate. 
At another dap the Caſe was again moved and argued by Wadbam Wind- 
ham, that Mills « Mill are both one name, and 2iffer but fn ſound, as Abacock 
U Habacock, and the Uerdic nds that both the nam his true Sirname , 
though it could not be ſo inCh;iſtfan names,s Rep.66.Stfrnames are altered 
by time and Caſtom of places,and being ſo altred do become true names, as 
the name of Cromwell. is now become a true name, though antientiy the 
name was Williams; bat J apree, that Chziftfan names cannot be altered 
by time, no mo2e than things can be altered from one thing toanother. 
3ip. By the conftraction of the Mill. and by the finding ofthe A erdia, the 
names are made one name, although by the Teſtatoz he was known by no 
other name than the name of Mals, foz he is ſo called, and this anſwers the 
P3oviſofn the Will, that be ſhould be of his own Sirname with whom his 
Daughter was to mary. - qty. Here is a particular deviſe made to her in 
the boyy of the Wii of the Lands, it they ſbould not be deviſed here, 8 Rep. 
Clauſa generalia non extendunt ad ea quæ ſunt ſpecia liter recitars; and there is 
a difference between a Will and a Deed, foz all the woꝛds in a Deed ats 
ſpoken together: but it is not ſo in a Tin which is ambulato; , and map 
have ſeveral conftructons, and one clanſe may controll another / Inſtit. 11 2.b 
and the P3oviſo here in the laſt part of the Will controlls the fozmer part of 
Will, as a Codicil might have done, if there had been any , and the ve. 
wo2ds expzeſs the parties meaning, 1 ReÞ\, Porters Cate, Dyer 255 It 
in a Will a clauſe may teteive a doubtſull con then a verbis non eſt 
recedendum, no2 ſhall there be a particulat ſupplyment of woꝛds added to 
expound it, except to pꝛevent an, abſurdity, which muſt not de avmittev; 
though in a Will. Mzynard on the other fide made two queſtfons, 1, 
Whether Mills and Mil! ſhould be intended to be one and the ſame ir- 
name, and ſo to be the Teſtatoꝛs Sirname. alp. Whether Elizsbeth take 
the Lands by the firſt clauſe in the Mill, oz by the Pꝛobiſo 07 latter clauſe. 
Foz the firſt he held, that Mills and Mill is not one and the ſame @fr- 
name, becauſe the Teſtatoꝛ had a particular epe to his own true ename, 
and the Caſes pat of names that differ, pet ſound alfke, do not come to our * 
Caſe, becauſe there was no ſuch ſpecial epe oz regard as here is. <> Sips — 
poſe that his true name be Mills, and that he fs pʒobided foz particularly bp 
the Teſtatoꝛ in his Will, then the P2oviſo cannot extend to him, £03 this 
would be ſenſeleſſe, and it is as mach as to make the Meſtatoz fn one bzeath 
to ſpeak contradtcortes , and ff would be hard to make ſuch conftrugions of 
ſuch woꝛds that would argue the party to be ſtratfonal that ſpake them, and 
the woꝛds in theÞoviſo ate in nature of an exteption in conſtruction ofLaw, 
12 Ed. 1. Fiezh Grants 87, and C and Ringſteeds Caſe is not pet an- 4% 3 C. 208 wn . 
weren by the other lde, Bolton and the Lady Seaffords caſe,8 Iac. C. B. i. rep. b | 
Mildmayes Caſe, do in a P2ovifo ina Will o; Deed may be ſup» 
plped with other wo2vs, rather than to intetpꝛet it ſo, that it ſhall contravic 
the fozmer part of the Wil oz Deed where it fs, and by the conſtruction 
that we make of the P:obfſo all the WHl may ſtand together,but by another 
conftrucion it cannot. Elizabeth all have a ſpecial entapl with het 
by the laſt clauſe, and pet the general Cate tayl given in the fozmer 
part ſhalt and; and we are in the interpzetation of Wilts to conſider ctr - 
tumſtances and conjectures , and there are two publications found xo 
tu, 
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will, although this both not appear upon Recozd, and (a comes not in 
judgement, Roll chief! luſtice., We art ati of one opinion, chat judgement 
oupht to br given for the Defendaut. Af rhe ficÞ clauſe in tha Til conti. 
nue ancontrolied by the P3odifo., it ta fo the Defendant, but if tt conti 
nur not uncontrollcd it is foz the Platattf,amv we hold that the fir rlaufe ia 
not controlled, foz we ouchtnot to make any port ot u Wil voto; if all 
the parts ot ft may tand togethet, and this cannot be here ff the Þzoviſo 
Revccation, ſhould controfl the fozmer part, and to make it repugnant, bat tf the Pod- 
ſo could ſtand with the toꝛmet part of the M might revoke the tozmer 
part, and it ttis Pꝛoviſo hav been made after the Wil, it migbt have 
alte ted the Caſe , but that appears not; And we muſt coliee the Teſta, 
toʒs meaning bp the Mul, and by the Td it cannot be underſtood that 
the Pzoviſo ſhould de voto , und the common reputation of dll and Milis to 
be the ſamo name, wall not matte Mill tobe the Teſtatozs true trnams, 
and the TLeſtateꝛ intended his Daurhter ſhow's marrpyone-of bt alan tras 
Sfraame, ane nvt one of dis repatative name , fo2 this taa ſpecial. caſe, 
and goes not attu ding to the t rue ot names that ſound altke , 
and it cannot be intended that the Teſtato did mean to veſtrop ane part of 
. his will by another part, A genc ral tiauſe i a grant ſhall aot extend to 4 
particalar thing pꝛodide d fo2 in the aramt, much leis ſhall ft do ſo in a 
1 herefore fer judgement be for the Deſendant, aili, nel 
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L | | 63 (a7 2 
. N Action of the Caſe wies bought bp ane that kept u AMicualling 
1 douſe, fog {p2aking theſe wo2us of yer, There was a men killed in 
2 Adi fu houfe, - and ſhe concealed the murrher. / Upon à rule to ftap judgemen 


Wo. ds. till the Plaintiff euld anove ; WAA moved to: judgeinent, becauſe he held 
the wozds to be actionable, in that they amount to a ſcandal of the Plamntif, 


Intention, 


F ne. 


Impiiſon- Juſtice, oe Mall not be fined and impziſoned except ſue receive and ramfozt 
nicht. the party that kiites bim, but the wo2ds are ſc andalons, and the Caſe 
dicker from the Caſes put onthe other five, Twilden fog the Defendant 

urged , that it was not averred that th2 Plaintif did know of the murtper. 

Roll chief uſtee, The woꝛdg impiy the knew of the marther;, (023 bew 

elſe could the be ſatd to conccal it. Bowlſtrode fo2 the Detendaat ſaid , 

That it doth not appear by the Recozd that any man was {led in the 

houſe, no2 any time when , no? is it ſatd the Defendant ſpoke the wo2us 

Caſe of the Plaintif, bat only by an inmcenda, Roll chief Juſtice , Tye: wot bs 
: are nutonable to ſap that thou hat murtheted a man, without aperring 
that he is killed ; but if it apy at by the Declaration that the man nas alive 

after the waz ſpoken, it is other wiſe ; And here no mm be murthered 

the ſeignint of a falſe thing makes the wo2vs the meꝛe atijonvble, hy ſap- 

ing we concoated a marther, wheee there was in truth ne manner done; 

But the greateſt doubt hore is. whether becauſe admitt inꝭ amunther were 

done, the Plaintif4s to be but fined and {mp2iſonedfo2 theeweeniigg4; the 
woꝛ ds can be agjonable ; And J holy they ure adi anding, 

En!4mer., becauſe they are tandatous ; and the fats that in an Gent d thing 
Declat au. maſt be expꝛ eſſed to be done falſe et maticioſe; bet nue that is d uſnal om, 
but in a Declaration thoſe o is arte not neceſſamy. Therefore ter che Plaza» 

tif have his Judgement, aiſi. Vf er e | 


4 * | ®* * 
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as well as ttep tend to cauſe het to be ncd and imp iſoued. Roll chief 
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REY ; 4 F reren 
I was held by the Court that a Conſtable cannot be ſaed out of the Cum - . Cus be bee 
ty where de is Conſtable to a thing done by dim in execution of his Difice; out of his 
bat fo; other matters he map. Couary. 
Elſton and Drake. 


Lſton bzonght an Acton of Debt ſoz rent due upon a leaſe to; pears , as Ecrorico te- 
being Avminiratoz to I. S. and declares fo; rent due ſince the death of e s judge- 
Inteftate , and bath a vervig und a judgement in the Common Pleas, bein 405. 
Drake bzings bis wit of Erroz hcre to reverſe this judgement. The Ex- ; 
ception taken was, that ft doth not appear by tho Declaration whether this 
rent ſued foz doth belong to the Adminiſtratoꝛ v2 not, foz he makes himſelf 
no title to it, and foz ought doth appear it map belong to the heit and not to 
tim. Wadbam Windham on the other five, This is no Exception now at. 
ter a Uerdia , but it it had been apon a Demurrer it would have been god, 
and we vo nbt declare that the Inteſtate was ſeiſed in fee who made the 
leaſe, and ſo ft map well be underſtood, that hs hav but a leaſe of this land, 
—ů png leaſe to the Defenvant ; and the better confirucion ſhall 
bab Ha devine ich would bs gets f b. Jute Cote bas 
ury hath etinet, would if the Inteſtate hav 
ſefſed in fee, and there is a double intendment that the rent is reſer- 
ven upon a leaſe , ſoꝛ it is teſerved to Executors, and not the heir. hy- 
natd on the other ſide ſaid, the Uerdic helps nothing, becauſe the Decla- 
ration is naught in ſubſtance in our caſe; foz the Plaintif therein hath made 
bimſelf no title to the rent, and all tht is in the Declaration to iiftitle him 
is expzeſſed but by way of fnferente 0; concluſton , and foz the reſerving 
the rent to the Executors. this had been good if the rent had grown due du- 
ding the time of rhe Znteſtate. The Court moved the parties, that by con- Gegen. 
ſent the Declaration tnighe be amnerided; paying colls; and that a new tryal Colts, 
might be had by conſent, which was agreed unto, and fo ruled. 


Bedwell and Fenwick. 
Mich. 1653. Banc. ſop. 8 


14 
bzought an Action upon the caſe againf& Feowick, and declares ac: ot 

,in | that the Platntif would merrp jucgemenr in 
» be would give his Siffor 300 |, ſoz her matiage poztion, n Action ur- 


ge with der, and fo; b of this pz0miſe brings bis A. 0 eme. 
fort, and a berdld The De * 3 olrhord 2 | 


Arreft of Judgement urgedghat och abyoned inthe 

not well aſsſghnebfo2 it recited another m omiſe than upon which the Plain. 
tif dad declared, fo2 he detlares of a p;omiſe made to give 300 l. in mariage 
to the Plaintif with his ider B. and he aſobgns the beach in not paying 
the 3001. unto the Plaintff, ſo that the beach doth not anſwer the pꝛomile, 
fo2 if the mont y be paid to the wife, which fo; ounhe may be, the 
p2omile is not bꝛoken though the be maryed, + But Ha other ſide 
ſad, that it is all one —— lt is e tetipꝛo. 
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tal, and bere is a refuſal to pay the money, aſsigned foz a bzeach ; and this 


is a good bzeach, Roll chiet luſtice, I ſuppoſe it is all one as if he had ex⸗ 
p2eſſed the dery woꝛds of the pꝛomiſe, fox the Husband is to give the ac- 
quittance foz the money, and the moneys are to be pai» unto the Hugband , 
and the Uervia finds that th y are not paid: And ff moneps be due to a 
Feme upon aContrac cum ol ſuit, and alter, and betoze the payment 
thereof the marry , the moneys are to be paid to the Yusband, and not the 
wife , and the moneps here ate intended to be paid foz a marfage poztion , 
which doth pzoperly belong to the husband, and they were not to be pald 
unto her befo2e the marſage , and it is all one in this Caſe as if the Plain. 
tif had ſatd, that the Defenvant had not paid the moneys to the Þagt:and 
with his Wife in mariage; Curia ad idem, The Rule chereupon was, that 
the Praintif ſhould take his judgement, niſi, | | 


Hicks and Joyce! 
Mich, I65 3, Banc, ſup. 


A N Aaton of the Caſe was bzought fo: theſe wozds, She, meaning the 
Delendant, is a whore, and Iwill prove it, and her plying place is in 
Cheapſide, and ſhe gets 40 5: a night by playing the whore. It was mo- 
ved in Arreſt of Judgement, that the wozds are not adtonable, becauſe 
they are but woꝛds of cholcr, and very general wozds, and map receive 
divers conſtructions , and at the firſt moving the judgement was ſtayed ; 
but the matter being moved again at another dap, Roll chief Iuſtice ſaf>, 
that theſe woꝛds impoꝛt moꝛe than the bare calling of a woman whoze , by 
reaſon of other particular cittumſlances ſet fozth to aggravate the matter , 
and therefozefecr the Plaintif rake her ludgement. 


Iovvneſecnd and Barker. 
Mich. 1653, Banc. ſup, 


Trin. 1653. rot, 743. 


anreſt of A Aatlon upon the Cale was bzought by a Churchwarden of a Parich, 


foz theſe woꝛds ſpoken of him, Thou doſt make Lowns (i. e. taxes or 
aſſeſſments } thy ſelf, and makeſt 5 quarters in the year, and doſt cheat and 
cozen the Pariſh, It was moved in Arr: of Judgement that the wo2vs 
are not aciohable, becauſe they are ſpoken of a Churchwarden , which the 
Common Law takes not notice ot: And 2lp, Jn that it doth not appear 
they were ſpoken of him in relation to his being a Churchtwaryen ; Bat it 
was anſwered, That a Churchwarden is an Officer of Ttuſt, and taken 
notice ot by the Common Law, and ſo-was it adſudged in Stroade and 
Homes his Caſe in this Court, and the woꝛds muſt be in d to be ſpoken 
of hig fn the relation to his Office , fo2 that is implyed making ot 
LoWs and his couzening the Þariſh. The rule was for et Plzincif to hate 


his judgement, | 1 
Mich. 1653. Banc. ſup. | 


A N Enditment of one endiced fo2 refuſing to ſerve in the Office ofa 
Head was quaſhed , becauſe it dia not ſhew that he was cho- 
ſen to the and becauſe the partp endiged wanted an additton. 


Mich, 
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T Ve Court ivas moved toviſehars one Cllion tat , was arreſted as he # ge, A 18 
' T was attending tho. Court togive tetimony as a Witneſs in a Taufe. au. 7.0.08 


and fz an attachment againſt the parties that did arreſt him. / German lus attending th 
ſtice ablente Roll chief luſtice, Take « Superſedeay, and let the parties Ccurt as 4 


ſhew cauſe why an Attachment ſhall not be granted agaialt them that arreſted Winch ha 
* n — 
Hanſlop and Johnſon. 
G . ®P, i! ] 
Mich, 1953. Banc, ſup, 9 


Tz? Court was moved to — the venue in an Ejed ione firmæ laid in ro change 
London, betauſe the Lands in Queſtion did concern the Pooz of Lon⸗ — —— ny 
don, and therefoze it was ſuppoſed there could not be an indifferent Tryal !! 
in London, rn it concerns the Po2 , it concerns the 

whole City. Roll chief luſtict anſwered, the Action is local, and it Aon local. 
cannot be removed, except you can draw it from thence by your Plea. Venue. 


Boyle and Scarborough. 
Mich, 165 3, Banc, ſup, 
Hill. 165 2, rot, 226, 20 


A KH Action of Debt was bzought by Boyle againſt Scarborough, where- Error to te- 
in the Plaintiff did declare, that the Detendant in conflocrats- 4 * . 
on that the Platnti would fozbear to ſue fozth a ne exeat regnum uns Pro- 
againſt the Defendants Don, who did owe unto the Plaintiff five „ e. 
hundzed pound, did aſſume and pzomiſe unto the Plaintiff a certain ſum ## ole ſus l | 
of mony expzeſſed in the Declaration, upon non aſſumpſir pleaded, and 
a verdict and a judgement given fo2 the Plaintiff, the Detendaat bzought 
a Writ of Erroz, and it was aſsigned fo2 Erroz; That there appears no 
conſideration to ground the pꝛomiſe uon a ſo no ground ofActon, foz he doth 
not ſhew that he had done any thing fn p2oſecuting the Writ of ne excac 4 3 
regnum, and Rolyer and Langdales Caſe 1650. in tits Court was cited, 
and Hob, 216 Bedwell and Cottons caſe, and there is no ſuch Writ in the 
Regiſter, as a ne exeat regnum, and there ſoze there could be no fozbearance to 
ſae out ſuch a TWrit , but there is a Writto give ſecurity not to go out of 
the Realm to the publique pꝛejudice of the King and his people, and here is 
no matter expzeſſed, bat only that his @on owed him 500 I: 4,Nar. Brev. 
85% as agreed; and it was farthcr objected by Wild whoargned againſt 
the Judgement, that though the conſideration ſhould be good , pet the replt- 
cation is not good and ſufficient to tye the ſecond Urtt to the firſt : fo2 it is 
not ſaid that the ſecond Writ is pro ana & eadem cauſs, and ſo it is incertain, 
Br, Treſpaſs 85% H. 6, and there map be ſeveral pzomiſes made in one day; 
and it the replication is good, yet the reſoynder is not good, 19 UH. CAI. ko; 
he only admits, that he being a Knight is the ſame perſon which was ſued by 
the name of Eſquire, Hob, 171. Stuke yes Caſe. And here is a judge- 
ment by a Nihil dicit; and no warrant of Attozny, fo? it is in Latin, and ſo 
it is nul, it being ſince the late Ac ES fo the pꝛoceedings in Law * in 
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Engliſh, Lacch on the othet ſive pzayed that judgem nt might be affirmed, 
and laid, that here was a god conſideration te ground the pzomiſe upon, foz 
there is a Writ of ne exec regnum, us any de map move fo2 it, and it is a 
benefit to the party, that the Plaintfff will fozbear to ſue it fozth, and he had 
ranſe tnoug dete io ihove 667 this Writ in onder to-recover his vebt, ind 
altyoacl it be in the di(cretion of the ug, wether he wt! grant x 1 
pet it is fo? hishonez.16 grant , and the Regilter 193; 134. end Brit. ; 02, 
make men tton of this Writ, Iulia. £304 There ls #caation uſed to be taken 
of parties litenfeo to go beyens ras, that they al pay the tr vebts. 21p, 
The replication is god, foz it is not net eſſat y to ſap, that the ſecond 03fgt- 
nal ſued fozth is fo2 the ſame cauſe that the ſozmer was, becauſe it is 
in an Aaton upon the Caſe ſet (02th at large, mi ich ſhews verbatim that it 
is foz the ſame cauſe, and ſo it is plain in it (elf, aly, It is (atv, that be 
ſued out the ſecond O:iginal pro cauſa prædicta, whicy is a ſaulficient avere 
ment, if there needed any, and the variance in the dammage is no argument 


that there is another cauſe of Aion, foz when. the. ſecond wes 
facd fozth,the damages were wcrpaſey hy the encreale. of the. time, being 
a whole peer atterwards, Fos th: txjoyndes, ft is. to. be congeerey, x, 
whether the party be zflopped.. 21p., Aust, whtethcr the matter let (02th 
be good. Foz the firſfhedeld , that he is cfopped by Wis omuning tn ter- 
merly gratis as anCſqaire,and deing not ought in in h,f0>Dyerass b 
there he ſhall not plead anofhcr name: dere this is not alleged ag it 
ought to be, fo2 he ought to tave concluded abſque hoc, that he fg an Eſquire, 
but he hath aſfirm:d himſelf to be an C{qulre, by ſaping of predicus, & c. 
and he ought to have alleged this fptefally, vm. that Richard Boile Knight, 
ubich was ſued by the name of Richard Boike Eſquire; and the Book : E. 4. 
f. 3. is againſt the other Books, and the Law is otherivates, and the old 
Book of Entries, and other Pꝛeſidents which are arainſt me, they pal- 
ſed ſub ſilentio, and, the Law generally ts agairſt theſe P2eſivents, Raſtal 
Brief. 54. 19 H. 6. 1. 36. 44 Tap, that he is eftopped if he ſo come in. and ſo 
is Br. Tit. Defence, 15& 26, 32 H. 6. 335 HN. 6. and manp other Books; 
and the Book of 19 H. 6. 43, urged on the other fe is againſt them - and 
though de ſhould not be eftoppey, yet we tan take adbavtage of the firſt Ozi. 
ginal. fo2 tt is but abate able by the (piſnoſmer, and is not abated, ano there 
is a flaw in the te joynder, (02 de ought to dae trade rſed that he was not an 
Eſquire. And zlp. the 2cth. of March ts nter the Oztginal ſug tozth, 
and it is fncertatn as to the time when he was a Antght, Pi od. 27. by Mor- 
gang, H/. 5. 4 And the Warrants of Aitoznep are good, though they be in 
Latin, and if they w re in Engitſh they wound be ertenedus, and the non. 
Fn" entry of them fs not matertal , ſoꝛ the conſtant p2acfee is not to enter the 
ay zo &« jt Warrant of Atto znt y befoze the Jae, Trin. f8 lac. Morley and Morley fn 
this Court: dere is not the entry o the Warrant it ſelf , bit omy an entry 
that de is 2troznp by Warrant,an fo be p2ayed the affirmance of the judg- 
ment. Roll chief Iuſtice,, It one dzing a Writ of 1000 |, and it be abatey, 
Damnages, and bzings another Writ fo tie ſame vebt , can you encreaſe the vam- 
mages accrued between the fir and the ſecor;v Write It cannot be, fo; the 
ſecond fs but the reviving of the firſt Writ, and not a ne Writ ; but bete 
are divers points conftocrable, and fit to be ſpoken unto A ne cxeac regnum 
W.ir is a Writ uſuz ly ſueato;th althoughthat oꝛiainaliy it was only uſed ina. 
i tes of State buſtneſſes therefaze the fo2bearance to ſuc ft fozth ts 4 good 
conſideration. The Courc adviſed to take & new Plea to try the matter. 
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A? Endictment was preferred again@ one fo; reaving the Book of b aten 
Common pzayer, and it was moved to be quaſhed upon this excepti- ., » 
on, viz, that the Endia ment did not ſay that he read it publiquely ; but 
only laid, that he read it voluntarfly. 4 nd upon this it was quaſhed. 


Mich. 165 3. Banc. ſup. þ 1 


Ne Captain Screeter committed by the Cornce! o“ tate, and dy the * 
Parilament , foz publiſhing ſevitious Pamphletc; to the ( ate done e OP 
T- reer 
turn read and pꝛape d to p , g s Corpus, 
upon he p2a he high babe « Copy of {t, wed was granted; then be haf. U e. 
ed be might be bapled, but was venſzd, and he was turned over. to the Part. 
wal of this Court, and not reutanded, becauſe upon filing of the Retozn the 
Court was ſeiſev of the Recozd, and the Pꝛiſaner, and de was ozvered to 
be bzought again Friday following, to be heard what be rould ſap agatalt the 


Retozn. pert en. 4 


Farmer arid Lawrence, 


Mich. 185 3. Bang: ſup. * 


Fame let = Cbamber and a Cloſet within it te Lawrence from fuch u 1, ef ef 
time, te hold as long as ſhe ſhould pleaſe, paying thetetoꝛt pearly as much |u4gcinene ic 

as ft hould be reaſonably wozth,and this was by paroll ; afterwards Farmer Aon cf 

bzought an Aaton fdz the rent ofthis Chamber and Cloſet, and veclareg Debt for rent. 

upon this Leaſe, and avers, that ſhe delv the ſaſd Chamber and Cloſet 

trom ſuch a time to ſuch a time, and that to that time it was reaſonably 

re that rent de bzought bis Anton , and ob- 

taing a Uerdic agaiyft the Defendant, It was moved in arreſt of judge. 

ment, that it is alleged in the Declaration that ſhe held the Chamber and 

Cloſet from ſuch a time to ſach a time. but it doth not aver, that he held it 

as long as ſhe pleaſed, as the agreement was. Roll chief Tuſtice,, The old 

Books ate, if Jlet Land to ons fb2 as long as be plegſerd, tr Wan be in ..c.... .... 

tended as long as both parties pleaſe, and here ſhall be intended that the wh 

Term was determined, except pon had chewed that pon would have heit 

the Chamber and Cloſet longer, and it the time be detetmined, you ought to 

pay pꝛeſently as much as it is reaſonably woꝛth, if no time be exp1efſev to: 

the payment thereof, and the averment ought to be on the Me tendants 

fide, viz toalege that the Plaintick dis not ſuffer her to held the Cham- 

— rd att: pleaſed, ludgement was given for the Plain- 

tiff, niſi, 


Avermenr. 


Mich. 165 3. Banc. ſup. 1 e 2+ 


Emorandum Colonel Barkſteed Lieutenant of the Tower of London, Why a Pit 

came into the Court and produced an Order of the Counlel of State, net wis 
that he ſhould not bring John Lflbozn to the Bar upon a Yabeas Eozpus di- bouche pn 
rected to him out of this Court. Nozburp of Counſel with the Priſoner Habe 


prayed for an Alias habeas Coꝛpus to de directed to him; Roll chief lu- Pas. 
Ceez ſtice, 


evarved 3 


398 Mich. 1653. 


ſtice, Take it, foz no matter of Recoꝛd appears befoze us to hinver it , and 
let it be retarned Saturday next, which was three days after, 


Norton and Jaſon. N / 8 
Mich, 165 3. Banc, ſup, 


25 Trin, 1651+ rot, 935 « 
Arreſt C i 
—— ia I N an Acton upon the Caſe ſoz entring into the Plaintiis houſe, and ma- 
an ation on A king an aſſault upon his Daughter, and getting a Baſtard Child upon 
the Cale, her, the Jurp found a ſpecial verdid, upon which the Caſe was this, Nor- 
ton ſojourned in the houſe of Jaſon, and duting his fofourning there he got 
his Daughter with Child; Four pkars after 1:ſon bzought an actor up- 
; on the Caſe againſt Norton foz afaulting his Daughter, and getting her 
| with Child, per quod ſervitium amiſit. The queſtion here was, "whether 
becauſe no Action was bzought by th: Daugdtet foz the wzong done to her 
vithin four pears, and there by ſhe was barred by the Statute of limitatt- 
ons of A :fons to bꝛing her Acton, Iaſon the Father might now bzing his 
7 Action upon the Caſe fo2 the damage done to him by the loſs of his Daugh · 
21 Yay 1 tets fervice , oꝛ ſhould be alſo barred by the Statute,/ Powis argued, that 
he was not barred though the Daughter was, becauſe in many caſes the 
Wo. Law gtres two Actions fo; one thing, and cited 19 H. 6. 45, 46. a. and 
Rip or pl 27 Hill. 1649. Norburies caſe adjudged in this Court, and ſafd , that though 
the Treſpas and the Aſſault was done to the Daughter , pet here fs a per 
quod ſervitium amiſit declared of, which doth belong to Iaſon the Father, 
Roll chief Iuſtice, This Acton is an Adion bzought foz the damage done 
to the Paſter , and though the ſervant will releaſe the battery , pet the 
er may have an AAton foz the damage cauſed to him by the Battery, 
and although the Daughter cannot have an Action, her Father map, al- 
though not ſoꝛ entring into his houſe , becauſe it was with his leave, noz 
foz aſſaulting his Daughter, and getting her with child, becauſe this is a 
wꝛong particulariy done to her, pet foz the loſs of her ſervice cauſed bp this, 
he map have an Aaton , but it is a petty caſe, and fit to be argued, there. 
foze bzing us books, and we will adviſe upon it, At another dap the caſe 
was again ſpoken unto by Baldwin of the Inner Temple on the Deſen: 
dants part, and de made the queſtion to be, whether this be an Adaion of 
Treſpaſs vi et armis , 02 an Action upon the Caſe which is here bzought , 
Cafe and he argued that it fs a Treſpaſſe vi et armis, and not an Aaion upon 
Caſe which is here bzoyabt , and cited Nat, Brev. 86.“ K 17 Ed. 3! and 
12 H. A. and the 9 Ref the Earl of Shrewsbury caſe, and ſafo, that the 
matter here alleged is not C2ula cauſans, but Cauſa csuſata, and he agreed 
that one map be lyable to divets Actons fo2 one {Creſpaſs in divers te- 
ſpecs, but here all the matter is jumbled together, and it cannot be an A- 
afon upon the Caſe , foz the judgement oucht to be quod defendens capia- 
tur, which ts the Wee mes Treſpaſs vi et armis. and not in a Treſpaſs 
npon the Caſe , Hob. Rep. Whearly and Stones Caſ:, And although the 
Acton conclude with a per quod ſervitium amiſie, pet it founds moze in 
Treſpaſs than to be an Action upon the caſe and then he is barred by theSta- 
tate of limitatione, ſoz not bzfnging it within 4 yrars, and here are | ntire 
damages alſo given fo2 all, which ought not to be, for the Defendant 
was a ſojourner in the Plaintifs houſe , and had licence to WL it, 4 by 
conſcqnence is is not guflty 07 the vi er armis declared, ol Hob, drevs and 
de 
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de la hope, 22 EIA. Dyer 369. 20 lac. Rhetorick and Chapels Caſe, and 49 ae. 
thcreſoze no dammages ougyt to da ve been giben fo the domum fregit, be⸗ 

cauſe he entred with Licenſe. Roll chief Iuſtice, Jt map be the entire 

dammages are given by the Jury, foz the tte paſſe, of which thep make 

doubt and refer to the judgement ot the Court: and not fo2 the entring with 

Licenſe ; brit if the entire ſpecial matter had been found any left to the 

Court, it had been otherwiſe. But ff they hav not made a vonbt, they 

might have found him culpable / and ſo J doubt that it is not good to find 

the dammages entire, tecauſe as to the Treſpaſs fo2 entring vi & armis he Dim niges. 

is not guflty, But foz the other point the cauſe of action is per quod ſervis 

tium amiſit, and fo2 this he hath 620aght i within the time limited by the 

Statute, foz it is an Action upon the Caſe, although the cauſa cauſans is the 

vi & armis which is but inducement to the Acton, and the cauſa cauſars, 4 
viz, the loſs of the ſervice ts the ground ol the Aton. Hales & contra ſaid, 8 
that the dammages ſhall be apylyed to the other matte t. Roil chief Ioſſice, 1 
this is the ſole Queſijon, whether the dammages refer to all the | 
oz not, and upon reading the Recoꝛd he ſaid, that it referred to all, ond ia is vente. 
not good, TL he rule was to ſhew-cauſe why a new Venire ſhould not iſſue Il. 
forth to try the mattet de novo. * ! £119 « 4494 | 
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He Court was moved to quaſh an ozder of Sessions made fo; the 1. quaſh an 
committing of one Wade an er, Survepours of the High-way, un order of Seſ- | 


til they ſhould pay the arrerages of mony collected by them upon the Sta- E- | 


tute of 2 & 3. Phil, & Mar. C. $; fo amending of Pigh-wates, and it was 
pzaped the-P2iſoners might-be ba pied. Thefe exceptions were taken by 
Twiiden again the Oꝛder, firſt to the Mitimes, in that the parties were 
not convicted befoze the Julfices-as they ought to have bern. 2ly. "The 
Mictimus is repugnant in it ſelf, foz they ate committed fog not paping of 
illegal rates levied upon the Pariſhioners ; and ff they be il egal they art 
not to be paid. Next they are tommitted fo2-not-paying ali rhe mony by 
levied, whereas they ate to dedua $ d. in the -poundont/of it foꝛ thetr pains 
in collecting of it, and ſo they ate committed fo2 mo2e than is due. Roll 
chief luſtice, The order is not good, yet let them on the other fide take eime aer oe 85 
to maintain it if they can, becauſe it is an 92der foz repairing ot the Þigh- 0 
wap, which ts foz the god of the Common wealth. 


. 10:4 
Henſhoe. 
Mich, 1653. Bane, ſap, 2 


A Writ ot Erroz was bzought to reverſe a judgement in an Ejectione E r to fe- 
\ firmz; it was moved fon the Defendant tu the Writ of Erroz,that the rc 2 1udge- 
Rec03d was not pet tranſcribed, and therefoze pzaped he might amend the EjcRione Bice 
judgement bp making it t inſtead of: recuperare debet, becauſe 'f u 

was only the; fault of the in miſ-entring, Roll chief luſtice, This 

is a matter of and we cannot ten whether the judge ment be finat Amendment, 
02 not. It it be not final it ought to be-recuperare debent: but if it bB 
final, it ought to be cecuperer, Therefore we will make no rule in it. 


of «4d 1 


Mich, 


„— * bd * 
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28 Mich. I653- Banc. ſup- 


Veen B. Roll chief Tuſlice , If ons make a leaſe fo2 years of land, fen. 
Nase, Od zung tent, and after the Leſſee pzonifſeth the Lefloz to pay the rent, 

Avermcat. an Adion lies upon this pꝛomiſe, if the pzomiſe was mane at the time of 
feat. nen bat in the Aaton bzought this pzomile maſt be expꝛelly a- 
verted to be 


3 Bocking and Symons. 


ſ Hill, 1654 Banc, ſup, 


tene Wrtt of Erroz was bzought to roverſe a jadgement given in the 
worſen jurge, { ACommuon Pleas, andthe Erroz aſolgned mas, that the Acton was 
| ment in the beugt againſt z perfons, one of whom was within age, and that thep 
a Common vr , whereas de within age ought to have appeared 


all appeared 
* by dis Guardian, and ſo the Judgement was erronfous as to him , and 
conſequently to the reft becauſe it was a jopnt Judgement, Roll chief lus 
T ludgement. ſtice , This is a good exception , fo2 it being a joynt judgement , if it be 
| c And ſo it 
was ren 


Hill. 16 53. Banc: ſup. 


To quaſh an Hex Court was moded to quaſh an Envictmerit oz not repairing a 
End:&ment Dig way. The Exception taken was, that the Endiament did con · 
— hm „ che, that the party ought torepair if by rea ton of his tenements , which 
High sy. Was lata to be uncertain , and it ought to hans ſafd, that he, ans all thoſe 
. *#442>-4--/21; whole eltate he hath in the Tenements uſed to fepatr ft. And 21y, Jt 
L fhoald have ſatd , that by reaſon of the tenure ofhis Tenements he onght 
to repair , and not bp reaſon of his tenements , And vpon theſe Exceptions 
it Was 


2 


. Trevilian and Welman. 


; Hill, 165g. Banc, ſup, 
— * Revilian bzought an Action upon the Caſe agaiuſt Welman foꝛ ſpeaking 
jadęcment of theſe wo2ds of him, viz. He did put in two Hor ſes to Colonel Wind: 
tor words, ham, meaning Colonel CUindham chat was Governour of B*idaewater , 

and as ſoon as atry warrants came for rhe pre ſſi ng of men for the fervice, be 

acquaimed the Cavalliers, by reaſon of none could be prefled that 
were fic, and de doth hold conftant correſpondency with the Cavalliers, Up- 
on Jae jopned, and a Uordig found fo; the „It was modes fit 

Arreſt of Judgement that the wozds were not adle , betuuſe utterly 

nacertain , either when Col. Windham was Colonel, and when the Voꝛſes 

were put in, andthe other wo20g are as ncertain as theſe, But it was 
anſwered, that if au the wo2vs be taken together, they ate certain enough 
to ground an Acton , foz if they be true the Platnti( thereby will be expꝛeſ⸗ 
ly made a Delinquent , and have his eſtate ſequ tred fo2 adhering and aſ- 
liſting the King againſt the Parliament, and of thts opinion was the Court, 
and thereupon che Plaintif had his judgement. 

Hill. 
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Hill. 16 51 Banc ſup- 


| by rae de drool cb le die Court, That 
again one a ſimul cum with 


an Acton of Treſpaſs be b e Went 
thers , it nothing be pzoved the others ther may be examined 


witne lles in the cauſe. 


1. 
0. Wirnefles, 
as 


Whitchead and Buckland. 


Hill, 165 


beep , 
limitations of actions in Bar, in 


have added pro- 
bath not pleaded the 
aynard anſwered, that 


ut patet per Recordum, hi | 2lp, 
continuances of his pzoceſs upon the Recozd. 
re 
3 


the replication is good, tos we cannot take a traverſe upon their 
= which is ſurpluſage, and we need not plead all the continnances 

tt is ſufficſent ff we plead as much of the Retoꝛd as goes in Bar, Roll 
chief luſtice, The plea is plain, and it is not neceCarp to alleg®the continn- 
ances , foz here is an e. At another day Maynard fafv, the plea 
in Bar is not good, foz he pleads an immaterial thing, foz it matters not 
when the o2iginal was ſned forth, but he ought to pleadnot culpable within 
fix pears befoze the O2iginal ſued fozth. Roll chief Juſtice , This is the u · 


„ Mar nt O29 
and 26 Bullocks, the a replication 


et armis, 


ſnal way ol pleading, and tt is but to put pon to a new aſsfanment, and the le. 


plea is good, fo you are not tyed up by it, foz you are not fozced to jon 
iſne , foz pou may make a new alsignment; but waive the Demurrer on 
one part , and the pleading of the Statute on che other part, and take a 
new plea and go to a tryal , otherwiſe we muſt give judgement foz the 
Plaintiff, But the Court would adviſe. Latch at another day ſaid, that the 
replication is naught toꝛ the uncertainty , foz it doth not appear where the 
Oziginal was ſued fo2th , noz the time when, fo2 it is only ſaid he ſued 
fozth an Ozigtual in Michaelmas Term, and part of Michaelmas Term 
map be within ſix pcars, and the other part map be after the ſix years, and 
ſo it cannot be known whether it was ſued fozth in due time oz no, and be- 
cauſe no place is ſhewed there can be no Nenne. Adjourned co the next 
term, At another day the Caſe was moved again, 4 then the 2 exceptions 


taken, that it was not ſaid ꝑrout pater per Recordum and bad not ſhe won 
the continnarces of the p2oceſs, were over-raled by the Court ; and then a» 


nother Exception was taken to the replication , that it concluded & hoc pe» 
tit quod inquiratur per patriam, which is not good, fo2 it hinders the other 
115 forejopn, and he is compelled either to joyn iſſue, oz to demur, 


Lateh anſwered , That the party may not be admitted to take advantage of 272 -« - 


this fault now apon a general vemurrer , and he is not tyed up from rejoyn- 
ing, although an iſſue be offered him, * ab the plea be intoꝛ mal pet 
be may paſs over and rejoyn , Hob. f.$ 9 and Stones caſe. Not- 
withſtanding an unnece ſlary traverſe the party may plead over, and is not 


dound to joyn iſſue , and the 9 of the plea ſhall remain but oniy 
1 ag 
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as a blemith in to zm of the plea, and ſhall not be accompted a fault in the 

ſubſtance ot it. And alp. ther bar is good , and therefoze ft matters 

not though the replication be not good, dz it is impertinent to ſet fezth an 

Oziginal, but he ought to have pleaded generally that he was not guilty 

within 6 pears befoze the Dztginal bzonght , bat here he hath tmpertinentiy 

ſet fozth the time of bzinging the Oziginal, and this anſwers not the Sta- 

tute, and the matter alleged peffrops his own plea, and here can be no god 

Iſſae jopned without departure [from his plea, to wit from his bar, and 

this is not to be ſuffered in pleading; and here is neither certainty noꝛ con- 

gruity in the parts of the pleading ; fo2 the beginning of the term is unter- 

tainly alleged. alp. He hews not what dap of the Term he iſſued fozth 

bis 02iginal , but only ſays generally in Michaelmas Term, which in Cole 

in this Court was lately adjudged naught, Hales on 

, that the bar is good , and that the replication is inſaffictent, 

becauſe the Defendant is tyed up by an iſſue, and is not ſuffered to rejopn , 

and it is inſulſictent in ſubſtance , o he hath not made a pꝛopet c 

foz he ought to have concluded, et boc eſt paratus eſt verificate, and as it is 

it ts impertinent , and the Plaintit cannot paſs over to rejopn as Latch ſap- 

poſeth , and this caſe is not like the caſe of the traverſe cited by him, where 

de map paſs over, it being but in matter of tom, but it is not ſo here, foz 

the Zravers avers the plea , and concludes not the party as here he is con- 

cluded , and can do no other thing but demur oz jopn in the Idue tendꝛed; 

And the bar alſo is good and ſufficfent, notwſthſtanding the time of the Ozi⸗ 

ginals iutng fozth be alleged, althongh it was in his election to have ſhew- 

ed the time, oꝛ not to have ſhewed it and his ſhewing it makes not the plea 

woꝛſe but moge certain, and although it be not the trath of the Caſe as he 

bath alleged it, J doubt whether it ſhould be a departure foz the Plaintif to 

reply to a new O2iginal aſsigned, and it map be there were two © zigt. 

nals, and the ZDefendant relpes upon the laft O ziginal, and if the other 

Onꝛiginal be pleaded he may reply to ft afterwarvs, aly. Admitting he can. 

not depart, this will doe no hurt, foz the plea is not wozſe foz dim although 

it be better foz the other. z ly. It is not incertafn to ſay that it {ſued fozth 

in Michaelmas Term, foz all the Term is but one dap fn Law, and it is 

ſaid when the Term began, namely the 23 of October, and if it be not ſo 

A / certainly expzeſſed as it ought to be, yet by the replication this advantage 

Amr. 4 * is loſt, and it is not like to Cole and Sibſeys caſe cited on the other ſide, foz 

0 0 © - there was a ſpecial Demurrer, buthere the Demurrer is general, and there 

it was of the parties own ſetting fozth. Latch, It the Aſs\gnment of the 

O ziginal be at his peril , if he ſet it not foꝛ th right it is iu, and it is not well 

here aſsigned , fo there is neither time noz place alleged when it i(Caed 

| fozth, Roll chief luſt ice, I conceive the replication is not god, fo2 the 

Ref cation, party is bound up that he cannot rejoyn, but muſt either demur oz joyn in 

Iſſue with pou , and J have not heard of paſsing over in this Caſe, as map 

be done in the Caſe of a Traverſe which concludes not the party, and here 

pou aber not pour plea as pdq onght,and the other onght to be left at liberty 

Averment. ftorejoyn if he pleaſe, which he cannot do here; but it is doubtfall whether the 

Plea in Bat be good 02 not, becauſe there is no time certain alleged of iſſuing 

out the Oziginal, fo? it is ſaid generally in Michaelmas Term, whereas 

3 an O ziginal bears Teſte at a dap certain, and map iſſue fozth out of the 

— Term, and it is not like a judicial wit, and it is queſtfonable whether 

1 this be matter of ſoꝛm only, oꝛ of ſubſtance, and me ſe ms it is matter of 
;ſubKance tobe averted. The Curt woul d adviſe. 


e 


At another dap the Caſe was again put and ſpoken to by Wadham Wind- 


bam, who, upon putting the Caſe urged, that the Defendant here ſets fozth 
ano- 


XUM 
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another oziginal not ſet fozth by the Plaintif", and this is not bzought * * | 
within the time limited by the @tatute; and upon this the Plaintiff rejoyns, arp » 4 17208 
and he cited Coles and Sibſyes Caſe, and inſiſted, that the Defendants p ea 
in bar is not god in the matter of ſubſtante, foz he ſhews no time noꝛ place 
when he firſt ſued fozth his Oꝛziginal, and he ought to ſthew when he tok it 
fozth, that the Court map judge whether it done in due time oz no, as 
the Statute requires, and not to put the Court to make enquiry when it 7 H. 7. f. 150. 
{ſa2d fo2th , and although it be but ſurpluſage to ſhew it, pet now having 
taken upon dim to ſhew the time, de ought to he w it pzeciſely, Hill. 10 lac. 
Weſtby; ookes Caſe in this Court, the miſ-pleading of a Statute is 
not god, though the patty was not bound to plead it, and ſo it is here, And 
the doth us no harm: fo; there is no matter in it that makes a- 
gainſt ds, fo; the Court ought to judge upon the whole Reco2d, and confi2er 
who made the firlk fault, and that hath the Defendant done in his bar, and 
that in matter of ſubſtance, and he cited al F „ and Hob, 
rep. les Cafe, and pꝛaped judgement fo: laſntif. Wild on the 
other ſide ſatd, that the bat is only vittous in fozm, and ſo it hurts not, and 
it ſo, then the other party hath loſt his advantage of it by the Statute, fo; 
he hath not demarred upon us, but we have demurred upon him, to wit, up- 
on his replication, Roll chief Inſpce, J am of opinion that the ſet- 
ting fozth of the Oꝛiginal by the and concluding that he is not 
guilty within ſix years from that time is not god i but now that is waivey 
by the replication, and is made matter of fo2zm, as it is in the Caſe of a new 
alsignment, and the Common bar is now out of doozs, Jt had been good to 
have ſhewn the pzeciſe dap of taking fozth the Oꝛiginal but it is not abſolute- 
lp neceſſary to do ft, and this is not line the miſ-pleading of a Statnte wbich 
mult be pzeciſely pleaded and is matter of ſubſtance : but this is matter of 
fozm only, and beſides this matter is here waived , and nothing is we wed 
by the Plaintiff which can bar bim of bis Action , noz bath the De- D<wmurrer, 
fendant pleaded any thing to bar him, And by the replication you have hin- 
dzed the Defendant to plead to pon, fo2 pou have concluded ad patriam, and 
ſtopped him from p2oceeding further in pleading ; but the pꝛincipal matter 
is, that pou have watved the matter pleaded in bar, of which pou might 

have taken advantage, and J conceive that he who demurs upon matter of 

fozm ought to ſhewthe ſpectal matter whetefoze he vemurs ; but if it be Advantage 
wat ved by the other by his replying, he ſhall not afterwards take advantage 

fo2 the not ſhewing it, notwithſtanding the Statute, and divers opinions up- 


on it, fo2 the Statute enjopneth to ſet fozth the matter of ſoʒm pleaded in- 
ſufficiently, Nil capiat per billam, niſi. 


Hill. 16 53.inthe Upper Bench. 


Dyer, 365, a b 
Lakes Cale, 


| (6) 
Aﬀer Atto2znep General moved the Court after iſſue joyned in an ro g 

M Endiament pꝛeterred againſt Prs, Levingſton, and the Tryal beiug to Tae upon 

be the next day, that the Tryal might be ſtayed by tule of Court, becauſe n End- 

the Endiament is erroneous in many things, and the Trpal thereupon will 

be fruitiele, foz no judge ment can be. had upon it, and we map pzefcr 

a new Endiament, and one fault in it is, that the Bill was found by a 

G2 and Jury , whereof ſome of them were outlawed when they formd it. 

wild on the other ſive pzayed the Tryal might go on, becauſe the Jae is 

jopned, and the Jury retozned, and many Witneſſes , viz, a humd2ed at 

leaſt are bzonght to Town, ſome a great way off, and are kept here at a 

great charge, Roll chief Iuſtice, The Attorney may waive the Ifue if he er. 

pleaſe though it be joyned or he — demur if be will, therefore C 

2 


make 
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F make what entry he thinks good upon the Roll, for we will make no rule in 
| * 


Stephenſon and Steward. 
= Hill 165 4+ Upper Beach, 


as a Tevenſon bought an Aaton of Debt againſt Steward fo; rent, the De · 
> Phot Bil. 8 eee ta hetont of the Writ that ho was, in regard of mo 
vilege of Pa:. hies which he had lent to tle Parliament, pꝛoteded by thetr ſpecial oꝛde: 
Lament. from all arreſts. The Plaintiff repiped, that this ozder was after ward 
repealed by another general oꝛdet of ment, Carew urged, that the 
Defendants plea was not now good, the Parliament being diCol- 
ved, their oꝛdets are of no fozce; and p2aped judgement foz the Jalaiutiff, 
Roll chief ſuſtice, If the plea was good when it was , pour Action 
Abat ment. muſt abate, and you muſt begin again: fo2 the plea is but in abateinent, and 
Pcr:wp:o:z, , not peremptozy to the party; and therefore let the Writ abate. 


2 Hill. 16 53. Upper Bench. 


Where mzs Ry Roll chief Iuſtice, ' Jf an Aaion of Battery by Oziginal be againſt 

be a — * and one — — there may be a new Oꝛiginal 

riginal, bought agataſt the other a Simol cum, and thoſs who are watbed may 

wine, be Witnedes inthe Caule, and this in un pzanice : but thoſe who are de» 
ene. clared againſt with a Simul cum cannot be Witneſſes, 


Greenling and Bawdic 


9 fill, 1653- Upper Bench, , 
Arreſt of Reeni ng bzonght an Acion upon the Caſe againſt Bawdir, and declg- 
judgement in Cie, that the Defendant in conffderatfon that the Platntiſ would mary 
an Action . ſuch a Woman, dtd aſſume and p2omiſe that upon bis matiage with her, be 
£700.35 A- would pay the Plaintiff 501, and would alſo give, unto him yearly one 
"1%  firkinof Egges and a fiftch of Bacon during the life of the Plaintitk, and 
upon a Nihil dicit the Plaintiff obtains a Judgement, and upon a Writ of 

Enquiry of dammages executed. great dammages were. found fog the 

Plaintiff, Jt was moved in atreſt of Judgement. 1. That it doth not ap- 

pear fo2 what bzeach of pꝛomiſe the Aaion is bzonght, whether foz the 

not paying the 501, o not paying the Egges and Bacon. aly. It is not 

averred in what pear the Defendant was to begin to pay the Cages and 

Bacon, To this R- I! chief ljuſſice anſwered, that ft ſhall be ſutended to be- 

latendment. gin within the pear next aſter the mariage ſhall take cffect. 3ly. Jt was 
ercepted agataſt, that it doth not apps at (oz how man y peats the Egges and 

Bacon Vere unpaid, and the pzamiſe was made anno 1647. und the Writ 

of Engulrp was executed anno. 1653. But Roll chief Juſtice ober; ruled 

the Exceptions, and to the laſt auſwerto, the Roco zo is huc uſque, and 

fo it is certatu enough, Therefore let the Plaintiffhave bis ludgement, 

niſi 5 Sc. 


Hill. 1653. e. g CA 40 
Hill. 1554. Uppgr Bench. 1 
18 the Caſe of one Baniſter where the Action was an Adion of Debt . 59 . 


ficmarive plea 

arg de nents Roll chief luſtice, ſaſd, That ticns inter nter and not nega- 

mannes pleaded by an Executoz is an affirmative plea in ſubKance „e. hs 
though it ſound ſomething in the negative , fo3 it is in effec the fare 

plene adminiſtravit, and ſuch plea mull be averred, and he put this viffe- Arent. 

rence , viz, where an Jſſae is jopneo up upon a negative plea without any 

replication , it ta not neteſlary to aver the plea, but if there be a repifcativn 

tt muſt be averved. 


Hayward and Ducker. 


Hill, 1 654 Banc, ſup. 
Paſch. 165 Zo rot, 196, I 


ater 
STi: 


_ Gy 

ende "Ie is" Abs 
omiſe where by — make th Beinen . 

tion to ground the pꝛ upon, * e : 

to pay the money which he pzomiſedto pay, foz it bot? not appear that he 

is Executoz, and Roſyer and Langdsles caſe, Anno 1650, #1 6 Err) %.1. 46 Ms ' 


Arreſt of 

ludgement in 
an action up- 
on a promiſe. 


Ayward lyought an Adion upon the Caſe n Ducket 
HA another , and declares, that whereas 
owe anto the 


cited. To this it was anſwered the Coancel on the —— ide 
good confideratfon doth appear well enough, be faith ther. 
was to fozbear to ſue him as Cxecutoz , it ſhall ” wake. that ＋ A. 
Executoz at the time when he ſhould ſo fo2bear to ſue him, and 12 
miſe is ſo lad, Plow. 128.“ Roll chief loſtice , fap that 3 will — 
to ſue one as Executsz, is not an affirmance that he is Executoꝛ, and the re 
was ſuch a caſe as this ruled in the Exchequer, and it is no moze , nap not 
. i Ret he rnioent often all. lodgement. pro 
Defendente, niſi, 


Bill. 16 53. Banc. ſup. 


B? Roll chief Tuſtice, Jn an Action upon the caſe vi et armis, Jt is not, _. 
neceſſary to conclude contra pacem publicam , but in an Action of Tref- ned, oc 
paſs quare vi et armis, the concluſſon mult be contra pacem publicam, conclude con- 


gra pacem «+» 


14 


Hill. 1653 Upper Bench. hte JR 
13 
Þ Roll chiefTaſtice , A ſpectal Bayly is to hey his twatrant to t B . 
Eons Arret , otherwiſe party to be atreſfed is 1 — 


not tyed to obep him , but de te not bound to ſhew bis warrant to a Warran:, 
— ot don Baylp is not bound to ſhew bis Warrant to 
any, 


Frf 3 | Hill, 
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Hill. 16 54. 
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— Br genes hüt. Zan Anion be mougbt againtk tier, and one 


of them is an Infant , and they all appear by Attoznep, and an entire 
Judgement is given again them all, and they all joyn in a wit of Erroz 
to reverſe this Judgement, this watt is well brought, toꝛ the judgement 
was erronfous , becauſe it is an entire judgement , foz as to the Infant it 


— cannot be good, 4 ſo it is naught to the ret, and he cited one Byrcs caſe 9 Iac. 
in the point, 
Porter and Swyetnam. 
Hill. 1654. Upper Bench. 
19 | Trin, 1653, rot. 723- 


— Writ of Erroz was bzought to reverſe a Judgement given upon a 
verle a juige- non ſum informatus in the Common pleas in an Aaton of Covenant 
ment upon a bzought upon a Leaſe foz pears foz not paying th rent reſerved , and not 
— ſum in- repairing , and this was againſt an Executtix of the Aſsignee of the Leſſee 
yr 24 -» los pears, and it was bzought as to the non-payment of the rent up- 
# „ on the-lnozds pielding and paying, and nat upon an expzeſs Covenant, and 
. fo; that the wo2ds piclding and paping are but a Covenant in Law, and 
4 only an ſuiplyed Covenant, and axiſeth but from a perſonal Covenant, and 
not upon a real contra, as Latch held, .who argued fo; the Platntif in the 
wit of Erroz , Thetetoze he ſaid the Action of Covenant could not here lie 
againſt the Executrix, as a warranty in Law binds only the party, and- 
not pꝛivies, as Spencers calf is, Dyer 257 alp. The Plaintif in the Aai⸗ 
on doth not declare that the Defendant was made Erecutrix , and if ſhe be 
but Executrix de ſon tore demeſne, ſhe is not liable to this Agion, Wadham 
Wind ham on the other ſive held, that the woꝛ ds pi. lding and paying in the 
Leaſe are an t xpꝛeſs Covenant, and the A: ion here is fo2 rent become ar- 
rear in the time of the Executrix, and this Covenant being a Covenant 
which makes the rent papable ratione tertæ, it doth concern her, and an Ex- 
ecutrix de ſon tort is bound to pap the rent. Roll chief luſtice , take time 
to anſwer both Exceptions, but J conceive at pꝛeſent, that the woꝛds pield⸗ 
ing and paying are an expzeſs Covenant, foz if they were not, what re- 
Covenant, medp elſe would there be to recover the rent - fo2 if ſhe be a difſeiſo;, net» 
ther debt noꝛ Covenant will lie againſt ber. At another dap Windham ar- 
gued that the Action was well bz „ becanſe this is an expzeſs Cove» 
nant , and not a Covenant in Law. 21p. It is not material to ew how 
ſhe is made Executrix; and foz the firſt this muſt be an expꝛeſs Covenant, 
becauſe it is by Jndentare, although the wo2d Covenant be not exp2efſed, 
fo2 that woꝛd is not a wo2d of Art, and ſo not efſentfal to the conſtituting 
of a Covenant, Dyer 57227 E. 4. ſ. 6.” And fo2 the ſecond it is well ſet 
fo2th, that ſhe is made Executrix, foz it is ſaid ſhe entred as an Executrix. 
2lp, She bath admitted herſelf to be Exetuttix by pleading, Latch on the 
other five held, That here is only a Covenant in Law, and ſo is the book X 
© in Dyer cited by Windbam, and the Executrix is not bound here, becauſe 7 
tt is againſt the Aleignee ofa Term, and the very wozds doe ſhew that 
here is no expꝛeſs Covenant, foz the. wozvs pielding and paying are not the 
woꝛds of the Leſſee, but only by conftructon of Law , but are the wozds 
of the Lefſoz enjopning the Leſſee to pap the rent, Roll chief Iuſtice, Bow 
p obe 
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p20ve pou that this Aion lies not againſt an Aſsignee ? Latch The caſe of 
Overton 4 Sidney p2oves it, fo; it p2oves that Debt lies not, and by conſe. Hey. 3 (Lo 569 
quence Covenant lfes not, And foz the ſecond matter, the Defendant is # | 
not intitied to the leaſe in pzivity, becauſe it is not ſhewed that ſhe is made 

Executrix , and ſo ſhe ſhall be taken but as an Executrix of her own wzong, 

and ſo is not chargeable , becauſe ſhe hath no pzivity of eſtate but by her en- 5 
try, noꝛ is it any where ever mentioged that any tan be Exetutrix de ſon 0 
tort of a Term. aly. She cannot be a Termoz, but ſhe mult be a Diſleiſereſs, 

fo2 ſhe cannot appoꝛ tion her oton wong. zip. She cannot make a title 

to the Term by der entry, as tt may be by a que eſtate, and therefoze it is 

againſt reaſon that the ſhall be a Termoz , and there is no authozity again® |_ _ 

this , Paſch. 25 Eliz. in this Court. King and Burges in Mores Repozts12 & (> 73 
Dyer 254+ Upon a Demurrer, adjudged that it was not ſhewed how one 

was Execntoz, Roll chief Ivſtlice, What ſap pon to the Objection, that the 

Action is bzonght againſt yon as an Executrix, and pou appear and plead , 

and ſo admtt pour ſelf to be an Executrix : And Jhold that here is an ex- 

pꝛeſs Covenant , foz the wozds are the agreement of both parties to the 

Indentute, and then the Ext cutoz is charfeable by them, and it is not 

like to the Caſe of a Demiſe, and ttere is no difference here between a 

Covenant in Law, and an exp2eſs. Covenant, becauſe it is touching a 

thing which ariſeth from the land, and ſo the Aſeignee is bound by it, and 

this Caſe is not like the caſe cited out of Dyer, fo there the eſtate was de- 

termined , but here it continues. Andas to the laſt point, J conceive pri- 

ma facie , that ſhe ſhall be actompted a ttue Executrix , and pou by plead- 

ing have admitted it; and it ons enter as an, Crecuto2 upon a Term, he ** 
may have the Term it the other will admit him to be a Termoz, and he 

ſhall not be accompted a Diſſeiſoz to the LeMo2 , and to ſtrangers he ſhall 

be accompted an Executoz in Law, if they bzing Actions againf him, 

and the Term ſhall be aſſets in his hands; As if one receive my rent with- 

ont mp conſent, J may charge bim as mp receiver, 02 make him a diſſet- Ader. 

ſoz at my election, Curia ad idem, 8nd ſo the ludgement was affirmed, 

But afterwards it was moved again, and the wzit of Erroz was quaſhed 

fo; a varfance betwixt it and the Retozd, foz the Reeozd is sgeinſt the 


AſsignF, and the wzit of Cxroz is to remoye a Recozd againſt the Afeig- 
nee, Poſtea, +3! 4 


Brome Held and Sir Iohn Williamſon. 
Hill, 1653. Banc, ſup. 


Mich. 1651, Tot. 353. 74 


| Rome field bzougtt an Acfon of De bt upon an Obligation to perfozm 
the Covenants of a Leaſe foz years againſt Sir loby Williamſon , theben 10 
Defendant pleaded tt at he had perfozmed the Coterants, the Piain- „ d. br upen 

tit replyes, and ſets ſozth a bzcach, and upon this the Defendant demur- an Obligati- 

red, and upon the Demurrer the Caſe was this: A Leaſe was wade fo2o0n# 

one pear , the LeCec covenants fo2 tim and bis Aſsigns to pay the rent, ſo Ja x © 

long as be and they ſhall have the poCeſsfon of the thing let; the Leffec al. 

ſions over his Term, the Term expires, the Aſsignee continues the poſſeſ- 

ſion after the Term expired, and foz rent behind by the Alsignee after the 

4 hy erpirafton of the Term. the Lefſoz bzings the Aaton, and the queſiion 

was whether here be ſuch an Aſsignee that the Aaton vill lie againff,oz not, 

Roll chief luſt, held,that though here be not an Alsigr te trial actoꝛding to Abigree. 

the rules of K aw, yet that he ſhall be actempted ſuch an Alsignee as is toCcvcnar:, 


per · 


1 
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'perfozm the Covenants made between the parties, and ruled the Defen- 


„% dantto ſhew cauſe why the Plaintif ſhould not beve judgement. Nota. 


Wood and Markham. 
17 Hill, 1 658, Banc, ſup. 


For a reſticu- x / Pon an Ejectione firme bought, and a Trpal thereupon had, a Uer: 
tion after an dia was found fo2 the Plaintff; but upon an agreement made between 
—— — the Platatif and the Defendant , the Defendant was to hold the land reco- 
leccmed. bered the remainder of his Term to come, and accozding to this agreement 
6 he held it foz 2 pears, but afterwards, befoze his term expited, tie Plaintif 
takes out an habere facias poſleſſionem,and executes it, / Serj. Bernard moved 
fo2 the Defendant upon this matter ſhewed to the Court, That the De- 
tendant migbt have a rule lo; reſtitution. But Roll chief luſtice anſwe- 
Reſtiution. red, It cannot be, but you muſt have your Action upon the Caſe — the 
Caſe. _ for not performing his agreement , foz the Act ſeems to be uncon- 
able. 


Maſters and VVallis. 


Hill, 1 65S. Banc. ſup. 
18 Paſch. 165 2, rot. 384 


n A Mit of Etroꝛ was bzought in this Conrt to reverſe a Judgement 

veiſe a judge- given in the Common Pleas in an Acton of Treſpaſs quare vi et ar- 

ment in Ticl- mis , and the Erro2 alsigned was, that the Treſpaſs is concluded to be 

pal» quare vi contra pacem, &c. but both not ſap publicam, Twiſden anſwered, that ff 

ct 2:05 tg well enoupb , becanſe the Action was commenc'd by Oziginal , but if it 
bad been by Bi l ft would have been otherwiſe. Roll chief luſtice, It is the 
aſe in the —— — — ——.— — — „but in ihe beginning 
of the Recozd here it is t at large, it were not recited at large 

Recital. it would not be good; but foz the matter it ir tes hater of ſubſtance , 
and generally it onght to be concluded to be contra pacem publicam , pet it 
is good here as it is fo2 the reaſons befoze alleged, Affirmetur judicium 
niſi, &c. A 


* Hill. 1653. Banc. ſup. 


"ah 


n V — moved againſt a Sherif , that he map not be admitted to file 
n the tetoꝛn of a wit direaed to him, becanſe an Action upon the 
writ, Caſe is depending againſt him foꝛ not returning this weit, and if he ſhould 
now be admitted to file the return, he would thereby abate our Acton. 
+ + RollchiefJuſtice, It the wit be not filed, itſhall not be filed till the Court 
| be moved ; but he cannot file it as of this Term, though he should file it 
ſo2 the return of the wꝛit, (as it ſeems) is long ſince paſt, but ff the retozn 

be altre ady filed you move too late, 


* 


D —— 


Swan and Fenham: 
Hill, 2953. Banc, ſup. 


Tria, 1659, rot. 1072. | | 


an Aion of Lrepaſs and E jedment a ſpecial Yorvic was found, 
Ich Cent yi: That the Dwners of Houſes in the Town of 
Caſtle in fee umpie may deviſe _— but not Tenants in 
and it i found., that the was ſeiſed of the Boyles in 
aeftton in fee tapl 
pte, and fo ſeiſed deviſe them by Paroll, The queſtfon was, whe. 
ther this da dile was warranted by the Cuſtom. Shafto argued, that the 
CuG6m dip not warrant this deviſe, becauſe Cuſtams are. not to be enlax- 
ged by conſttuaton, but are to be taken ſtrialy, and accozding fo the letter, 
becauſe they tun in abzidgement of the Common-lawy, and ſq are nat to 
be favoured, 9 E...3.f, 38-11 H. . f. 33. 5 H. 6. f. 51, Next here are im- 
material woꝛds found in the Werdi, loꝛ ffit be the Cuſtom foz Tenant in 


fee-Gmnple to de viſ 70 this extends not to tenant in tapl, 27 H. 6. f. 3. 11 E. 4. 
t. 34- kd a deviſe of tent to be (ſulng ont of theſe Houſes is not good within 
the. Cuſtam, although that a rent doth foo the nature of the Land, 23 


Aſſiſ. pl. 78. 26 H.s. 54 It is true, Cook in his Lictleroo, f. x 11. ſaſth, that 
one may deviſe a rent in remainner,but J denp thfs,foz the authozitieg of the 
Boks are againſt bim. An eſtate in remainder is not Aſſets , noꝛ can be 
deviſcd, 3 H. 7. f. 23, 24, à condition goes to an Ectate. tayl, not to a f&- 
fimpls-in remainder, 6 Rep. f. 338 And here is but a.power of an.Eftate, 
and not an Cfate in poſſeſsfon, Lit. ſe, 137. And 
the Tenant fa tap! did die without (ſlug is not material, foz this could not be 
known at the time of the deviſe , and ihe Neth takes tts effec in the time 
of the De biloz, 27 H. 8. Dyer 48. 5 Elz. Dy N 1 Rep, Ar- 
chers Caſe, f.c6. aly. Pere is no Cuſtom tannd to intitle the patty: fo 
a Town cannot have a Cuſtom as it fs here found, though a Boz ongh map, 
2 2 Aſs, £78 and this is not found to be an antient Ul, 7 H. 6. Dyer, 22 H. 
6, Fitzlf, præſcript. 47. Next the Cuſtom is not found, that Burgers may 
deviſe as ft ought to be. Turner lobn on the othcr ſive held, that ſome 
Eſtate doth paſs by the Wil, and it matters not what Cate paſſeth, and 
the Ounets of Houſes in our Caſe ſhall hs intended to be Tenants in fee- 
ſimple, and it is not neceſſary that they be Tenanfs in fee in poſſeſsfon, 
Perkins deviſes, Plowd. 262, Dyer 22. 22 Eliz, 37 p. 5. and the Cuſtom 
here found is no mo2e, but an o2dinary Cuſtom common to other So2oughe, 
and it ſhall not be intended a ſpectalCuſtom. And this caſe may be reſembled 
to Caſes upon the Statute of 32, & 3H, 8. fo; dettüng of Lande, 10 
Rep. f. 81* Trio, 34 EAA. Benefilds Cale there citey, and 5 Eliz; Qopards 
Caſe, which p2ove, that reverſions map be deviſen,, Nat. brev, 199, M pet⸗ 
kins D:viſes, Pl. gg. is the very Caſe in queſtion , and the Caſes pit on 
the other ſide come not to our Caſe, Rall chief luſtice, It is notneceſſa- 


tp in a ſpecial Aerdia to be ſo pzectfe as in pleading, but ſomething may be Special ver- 
Oywm: dict. 


ſupplyed, and the verdis hath found that he was D'ynex, and that 
et may deriſe. nd the Cullom is, that every Owner in ſee n mple map ve. 
vile, and the Cuſtom ſhall go to Land, and holds to reperſtons as well as to 
lands in poſſeſgion. At another dap it was argned, that᷑ the veviſe was not 
god, foz the woꝛd Owners cannet extend to all ſazts of Owners, dp it er- 
fends not to an Jnfant 9 of ſich Yonſes , (oz he cannot — 
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———"therefoze the wozvs mult recetve a limited conttrualon, and therefoze J 
conceive the wozd Owner extends only to an abſolute Tenant in fee-ſimple, 
and not to a reverſioner in fee ; foz a Cyſtom mufi, as hath been ſatd, be 


taken ſtrialp, 12 E. 4. f. 3.21 E. 4. f. 12 alp. In true conftrucfon this 
Owner in fee in remainder ſhall not be ſato Owner, but the Mcnant in 
tapl is Owner, and ſo here is not Owner ex vi termini, 3ly. Here is but a 
polsibiltt y of fee · i myle in ht is not grantable oz deviſable, 2 Ed. 4. 
1. and the Statute of Weſtdf, '3d; helps not to the Cuſtom : foz that Sta- 
tute is within! memozy of man, 26 H. g. f. 4.23 AM, Pla. And upon 
the very finding of the verdia it cannot de gov, foz by the Uerdic no title is 
found foz the Defendant. Latch on the other five held, that here is a gov 
deviſe watranted by the Caftom, foz here is an Cffate within the very let- 
ter of the Cuſtom, fo2 he is true Owner of the Houſe in fee-fimple, although 
it be not in pꝛeſent poſſeſsfon, foz he bath fee-Cmple in it, and hath it to his 
own benefit in ſuch an Eſtate as it is, and the wozd Owner ts a general 
wozd, and compꝛebendeth all manner of Dwnerſhips, 2ly. It is within 
the reaſon of the Caſtom ,. foz ft intends the ſame benefit to Owners in 
reverſion as it doth to Owners in poſſeſsfon, and fs indifferent untd all E- 
ſkates, And although a Cuſtom ſhall be taken frialy, pet it ſhall alſo be 
taken reaſonably, as having reſpect to the benefit of the party, and 
there can be no reaſon alleged to be againſt this deviſe; 20 H. 8, 4. A te- 
maindet in fee ſhall go actoꝛding to the Cuſtom, whether by the Cuſtom 
Lands in fee ſhall go, the Cuſtom ſhall go to all things (ſuing out of the 
Land, and ſoto all Eſtates in the Land, Dyer 148. and hete is moze than 
N de biſed, 4 & £ Phil. & Mar, Benloes, It is a tee: mple 
expeuant ſhall go to the poungeſt Don by the Cuſtom, where the Cuſtom 
was, that the youngeſt don ſhould have the Lands of which dis Anceſto; 
dyed ſefſed ; and as to the Uerdic here is a god title found foz the Defen- 
dant. Roll chief luſtice, The verdic is imperted to the E jeument is a. 
gainſt Baron and Feme, and the Feme is found Ejecoz by the verdic, any 
nothing is found concerning the Baron,therefoze pou maſt have a Venire de 
novo, if pon wfll not agree toamend the Werdfc acco2ding to the notes, 
t the — will warrant it. Afterwards a Venire de novo was awarded 
by conſent, 


Pendarvis and Saint Aubin. 
Hill, 1654, Banc, ſup, 
Trin. 1653+ rot. 723. 


]$ an Action of Accompt the Defendant pleads ne unques receptor, upon 
this an Jſſue was joyned, and an {mperfec verdict found, aud thereupon a 


peas! * Venire de novo was awarded, and the Jury found foz the Plaintiff, and the 


Defendant adjudged to accompt befoze Auditoꝛs. The Defendant pleads 
befoze the Anditozs, that he had delivered ober part of the monies. To 
this the Plaintiff vemurs, and'ſhews foz canſe that this Plea is contratp 
to the Uerdic, fo2 that fs, that he ſhould accompt fo2 all, and here he would 
accompt but foz part only, Windham foz the Plaintiff argued, that 
this cannot be a good plea befoze Auditoꝛs in diſcharge of the accompt , but 
it goes in bar of the accompt, Dyer 196341 E. 3. f. 31-22 H. 6. 25, and fn 
Boynton and Cheeks Caſe lately in this Court ſach a Plea was adjudged 
not god. And it would be michle vous if it would be othe rer ile, in — 
ſuc 


— 


UM 


—_— —— ͤ— — 


1 1 Hill. 1653.4 488 2 411 
ſuch matter to be tryed again. Twiſden on the other fide ſaid ut is a god 
plea befoze Auditoꝛs, to ſay, that he tecitded he moniea to delidet over, and 4 
there are four in the Books how this matterſhould be pleaded, «0 1 

ETS. Br, Acc bold that this pie a is pleavable'befoze Auditozs, and 

thts plea fs in dif rge of the Atrompt, and cbetetenr pleadadie betoze Au- 481 
ditd2s, 12 Hl. 4. 18 Andin Bayne 4nd Cherts Cult tte, the Yoo 363 
ment was not given upon this pont. Kon eber luſtice, The Boks gene · 

rally ate, that this plea is in bar ot the Actompt : but here yourplea of de- O 

livery over, hath made it a plea in bar, and it would be miſchie vous to plead Br. 

it now, foz this would cauſs one and the ſame iſſue to be twice tryed, and 

then there may be contrary Uerdids, which would be tnconventent. Theres 


fore let judgement be for the Plaintiff, . a 
Stavely and Ulithorp. 
Hill. 163. Banc, ſuß. 1 28. 12 
Are d. 6. fo not ſetr Are cf 
ting fozth of Tithes;and a Uerdia was gi ven 10 It was [udgcmcnt in 


moved in arreſt of judgement, that the @tatute was: mtlrcctten gte 
becauſe it was not — 1 in which it was made was beld 1 be, 
by p2020gation , as in wase But Latch anſwered, that it is not 

mil · tecited, ſoʒ it is true that the Parlfament was held, upon the 9th,of Nos 


vember, as we have alleged, we have exp2eſſed it to be. | Recital. 
een to exp2els lt tp! > OA 


p2orogation, and we concetve 
foz the Þzeſivents — RR e bit iq. ARG 
chief Iuſtice, The Parliament is not ſaid to be and held, but only 
be held, and theretoze it is well enough. / Iudgement was, given fort 

Plaintiff, niſi, Poſtea, 42 peg | . — 


Dorman and & nag. 


Hill, 1653, Banc, ſup, 23 


' A N Action upon the Caſe was bꝛought upon two pzomiſes , viz, to pap Aren of 

lo much mony upon a certain day: and 21y. to ſave the Plaintiff harm- judgement in 
leſs, c. Upon iſſue joyned and a verdia found fo2 the Plaintiff, it was mo- —— 
ved in arreſt of judgement, that the Plaintiff dia not bew haw the Defen- ele. 
dant hath not ſaved the Plaintiff harmleſs, but only ſayes generally that 


he did not ſave him harmleſs, and ſo he may bing another Aaton foz the 


ſame thing, The Court was then of opinion that it was not god toſap , 
generally, that the Defendant did not ſave him harmleſs, but he ought to 
ſhew fn what particular; as if J aſſume and pꝛomiſe to one to give him all 
the mony in mp Purſe, J muſt ſhew how mach mony was in it, and aver that 
I gave it him. At another day Sergeant Clark moved foz judgement, whom 
Catch ſeconded, and ſafv, here is a god bzeach aſgigned : ſoꝛ it is that he paid 
not the mony fo2 which the Platntiff was bound with him at ſuch a dap ,-ac- 
toꝛding to his pꝛomiſe. Twitden on the other fide ſaid, that the conſiveration 
is to pap the uſury foz the mony foz which the Plaintit was bound with the 
Defenvant, which is not a good conſiveration, foz it is againſt the Common; K 
law to let mony foz uſury, and ſo it wagavjudged 2 Car. and the Sptatutes do :/ 1 
but tollerate the taking of uſury fo2 monies. aly. Here is no time of the 
conũideration ſet fozth. Latch, The uſurp here is no moze than the Sta- 
tute allows, and ſo it is a good —_ 2 Alleyn, The pz omiſe vecla- 
882 rev 
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Hill. 6 54. 


Caſe. 


. 


Conſideration 


Plaintiff, niſi. 
Turner and Trapes. 


Hill, 1653, Banc, ſup, 


24- | 
** Uner b2ought an Acton of Debt upon a recogniſance in the Pettibagg. 
ter a Plea in The Defendant pꝛaped oyer of the Condition there, and had it, after. 
che Perribagg- wards he ſbe ws this matter to this Court, and p2aps, in regard he had mir, 
Office, taken his plea, that he may teplead. Roll chief Juſtice, This cannot be 

granted upon motion here, foz if the iue be joyned in the Pettibagg, you 
mult try ft, we can make no rule but by conſent. 


Hill. 16 53 Banc. ſup. 
25 


To plead fpe. VVAdbam Windham moved foz bis Ciyent, that he might have liberty 
cially, to plead ſpecfally in att Aaton of Treſpaſs and Ejeament, and not 
generally not guflty. Roll chief Iuſtice, Foz what cauſe + VVindhzm, 
Becauſe there hath been matter given in evidence at a fozmer Mrpal, 
which ought not to have been, Roll chief Ioſtice , p2oceed accozding to the 
courſe of the : Court, ii the other will not conſent yon ſhall not plead 
ſpectally , yet let him ſhew cauſe why you may not plead ſpecially. 


Barker and Elmer. 
4 Hill, 165 4, Banc, ſup. 


Whether a T He Caſe was this, one of the Juſtices of Aſsize falling ſick , and dying 

; Miſ-cryal or at Chelmesford fn Eſſex, the Aſsiſes were adjourned to Brentwood in 

1 / the ſame County; atterwards, and befoze the ſitting at Brentwood the other 

* #3 Judge tell ack, and dyed at London, and a new Cemmiſston iſſuc d foꝛth 

to authoziſe another Judge to ſit at Brentford «accozding to the adjourns 
ment. and there a Trpal was had upon the old lurata tetoꝛned befoze the o- 

ther Judges, The queſtfou was, whether this were not a miſtryal, tryre- 

gard thzre was not a net Jurp retozned; The Caſe was divers times mo- 

bed, and the Court took time to adviſe : but at length Roll chief luſtice 

Miſ-rryal, delivered the opinion of the Court, that this was not s miſ-tryal , becauſe the 
death of the Juſtices was not material to make it void, fo the Juſtices ar 
not named in the lurata: but the Cauſe is expꝛeſſed generally to be try 
by the Juſtices. And he ſatd, that he held it to; a tule that it a Clark miſ-en- 
ter a thing uſual in matter offo2m, it is to be amended : but the _erroz of the 
Judge map not be amended, and he cited theſe P2eſidents, Mich. 13 Car. 
Sawyer and Hortons Cale in this Court, and Hill, 15 Cat. Belch and Fates 

caſe in this Court. 


* 


Miſ-entry. 
Amendment. 


Hill. 
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Hill. 16 54. Banc. ſup. N 
| K ; 8 27 
N Action of Aſſault and Battery was bzought againſi two, eng ot i to 
pleads hits p3tvilege of Parliament, und the other non cul. Thocice one De- 
. 
ege, and m dot —— 
ä ——— — Plaintifproceed as he plesſ :. 
ed at bis own peril), | 


Hill. 16 54. Banc. fup. , 
28 
O Ne Cock was committed by the Court foz delivering a Bill of Midles Commiment 
tex to arreft one as he was coming to the Court about his occaſſons , for conrempe 
but was p2eſently releaſed, paying the fees and diſcharging the party ar. he Courr, 
reſted, and the Baflif was rep2oved, but not committed, becauſe he ſafo 


be knew nat that the party had any buſineſa in Cdurt, and that he arreftev 
hem ont of the Hall, Nota. 


Hacker and Newborn. , 


Hill, 165 3. Banc, ſup, 29 
| was ſheiwed to the Court that the Plaintif had heretofo2e had a tryal 7, n pro- 
& at the Bar fo2 the ſame thing, ſoz which be now bzingais action, and ceeding s rill 
that it went then againſt him , bt he hath not pet payed the Defendant his * paid in 
coſts, and now bzings a new Acton; It was therefoze pzayed that he map |, 
poy the Coſts taxed in the fozmer Acton befo2e he be ſuffered to pꝛoceed in 
this Action, Roll chief Juſtice, Let it be ſo ruled. n 427 44 9 


, Higgs and Harriſon, 
Hill, 16 53. Bauc, ſup, | 


Mich. 1653. rot. 429. 30 
H legs bꝛings an Acton of Treſpaſs quare clauſum fregit againſt Harris q,,,crec to 
Lon an Attoznep of the Common Plcas, The Defendant pleads his ples of pri- 
pzivilege by an Attoꝛney, and to this plea the Plaintif demurred ; the que · eg by an 
lion was whether he map plcad this plea by Attoznep , 02 ought to plead angry A 
it in proper perion, Latch argued , That he ought not to plead it by At- 
tozncp, loꝛ this plea is not a plra to the jurfsdiaion of the Court, but it is 
only a pzapcr to the Court, and he might have done it ore tenus, and plead- — 
ing it by Attoꝛne y his plea cannot be entred, ſoꝛ then the plea of p2ivilege 
would be deſtroyed in making him to attend. Everyone by the Common 
Law ought to apppear in perſon , and there is no Statute, Law no2 nſage 
that anthoziſeth an Attoꝛney to make an Attozney to demand his pzivilege. 
ly. It is againſt the dignity of this Court that he ſhould be admitted to do 
tt. 31y. By making ot an Attoznep he deſtrops the very reaſon why he 
clatms his p2ivilegne, which is to be ſpared of his attendance, which he needs 
not if de make an Attorney, and dis making of an Attorney here is a ge- 
neral warrant tv defend other cauſes as well as this, and th: Caſe of an 
Ggg 3 Eſſotgn 


—ů — 


414 - (Hill: 1654. 


208 Elloign objected makes foz me, which is but to pzay an excuſe, and after 
an Attoznep made one cannot caſt an eſſoign, except it be where the Attoz- 
ney cannot anſwer, 4 Ed. 3. 34# And there is no anthozity can be hewed 
that he may make an Attoꝛney. But on the contrary part there are many 

„ p2efivents where Attoꝛneys have pzaped theit pꝛivilege tn perſon, and theſe 
* me ſeems ſhould make the Law in this Caſe , Dyer 33 H. 8. ts the expꝛeſs 
caſe, 20 H. 6, 327 The Coutt adviſed, At another: dap Roll chief Iuſtice 
ſafd, That che opinion of che Court was, that an Attorney may plead his 
privilege by an Attorney, and there is no inconvenience follows by doing it; 
but it is true the Pꝛeſidents are both ways, and it is not contrary to any 
thing hz hathdone, and it map be he is ſick, o2 hath buſineſs in ano- 
ther __ where he is neceflarily to attend, Therefore let bis plea be al- 
lowed, niſl, 


Attorney. 


Leake and Reynolds. 


30 * 6 | Hill, 1653+ Banc, ſup. 
Special ver- Eake bꝛought an Aion of Debt upon an Obligation againſt Reynolds, 
dic in — The Defendant pleads non eſt factum, the Jury upon iſſue ſoyned find 
©0023 band. a ſpectal verdict to this effea, That the Plaintifs Declaration is upon an 
Obligation dated the 24 dap of the month, and they find that the Obliga- 
tion was ſealed and delivered the a7 dap of the month, but bears date the 
24 dap, and whether this ſhall be accompted the ſame Obligation upon 
which the Plaintit declares oz not, is left to the Court to determine, Green 
fo2 the Plaintif [aid that this caſe is the ſame, with 3 caſe, and 


there {t was (df — 2 H. 6 f. 1. Dye and in the end 
of Goddards caſe the caſe in point is adjudged, Roll chief Juſtice, This is 


Plea, a plea in Bar, and not in abatement, thzrefoze take your zjadpementc, 


Hill. 1553. Upper Bench. 


32 
A Y Roll chief luſtice , If one hathcolonr of title to land, an Action of 
danderu  AIthe Caſe will not ife againſt him fo2 ſaying , A have better title to 

the land than pou , though his title be not ſo good as the others title is. 


title. 


Nota, 
VViagfield and Valence. : 
Hill, 1654. Banc, ſup, 
33 Hill, 1650. rot. 1409. 
" For 1-0 wi- F Atch moved to have reſtitution of monies out of the hands of a Shertf, 


8 Om C wich he had levied upon an exccutton taken out of this Court. becauſe 

und., It ifſuedfo2therronioully , fo2 befoze the Execution taken fozth the Defen- 

#5 78-9 3 Dant bzought his w2it of Grroz in the Chequer Chamber to reverſe the 
judgement, and the Reco2d was removed thither, and although the late 

Statute ſay, that a wꝛit of Crroz ſhall be no ſuperſedeas to tap execution. 


pet the Reco2d being removed into the Exchequer Chamber, no exccution | 


47 ML; ca 8 can be granted out here, fo2 here is no Reco2d to warrant it. Roll chief Luſt, 
The caſe being moved again at another dap, till when the Court would ad- 


viſe, ſaid, The Recozd is removed by a wit of Erroz in the 1 — 
ham- 


11 


UM 


— 
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Chamber , and is not now befoze us, o was at the time when the Execu- 


— — 


tion (ſued fozth, and this being aſter a verdia and a judgement the walt of het 


we help it / yet take a ſuperſedeas quia trronice to ſuperſede the execution, 
for it was ill awarded, and take the moneys out of the Sheriſs hands. Nota. 


The Protector and Captain Streeter, 


Erroꝛ is no ſupet ſedeas, and ſo it is miſchievous both waps, but dow cansuperſedens 


Hill. I 653. Banc. ſup. antes, 399 - al 22 


Aptain Streeter was bꝛougbt in Court by habeas Corpus, and upon the For delivery 
return read and filed , ft appears that he was committed by an D2ver * * Priſoner 
of Parliament , foz publiſhing ſcandalons and ſeditions books, Twiſden be Haas 


moved that the pꝛiſoner might be batled , becauſe that the 

now d{Colved , and by conſequence the ®;ver by which he was 
is of noſozee, 7. Attoznep General on the other urged , that the 
Parliament was not diſſol ved, but only the meeting of thoſe perſons in Par- 
ſtament was diſſolved , foz the Parliament by the antient Law is to be e. 
verp pear , ſothat this is but in effec an adjournment, and not a diſſoly- 
tion, and beſides, this matter foz which the pꝛiſener ſtands committed can- 
not be here inquired of, and ſo'the cauſe of his commitment thall be intend. 
ed to be good, and the Parliament map commit without ſhe wing the canſe 
of the commitment, and this commitment may be in ozdet to his Tryal , 
and the Pꝛtlonet is not without remedy; fo he may apply bimtelt to the 
ſupzeme Authozity, to whom the Parliament have reſigned their power. 
Iwiſden foz the pꝛiſonet confeſſed , that this Court cannot be Judge of the 
Parlfament ; but ttis D2der by which de is committed viffers from an Ac 
of Parliament, fo2 this is tempozarp, and determineth ; and although the 
authozity of Paalfament ceaſeth not, pet a particular Parliament map be 
diſſolved, as this was, Wad. Windham, When a ITN iſſolvcd, 

And 


the pꝛottedings there are determined. Flowrdews caſe 1 H. Latine- 
caſe, and the Parlfement is now diſſolved, and not adjourncy,zind a Parlta- 
ment diol ved is not like the Courts of Juſtice here in the Wacation time, 
Wild, This caſe is not like to the caſe where this Court remaunded a pii⸗ 
foner committed by the Parifament ſitting the Parliament, foz the pꝛiſo- 
ner here is coram Protectote who map deliver bim. Captain Streeter, ;. 
Attoznep labours to afperſe me, hut ſhews no cauſe oz crime foz mp com- 
mitment, and J am here befoze the Pꝛote co in bis own Court, Attor- 
ney General, Dnlp the pcrſons and tt eit convention is diſſolved, but not 
the Court, no moze than this Court is, by the demiſe of the King, oz in the 
Uacation time, and J muſt refer it tothe Court how far you will inter- 
meddle in this caſe , and this O2der by which he ſtands committed map be 
bis judge ment there , and then he cannot be delivered; and J knowno dif- 
ference between an ©Ozder and an ©O2dſnance of Parlſament, and the 
ſtamp and authozity of Parifament is upon this ozver ; and if the p2iſoners 
Counſel ſap true, then he may have an Action of falſe impꝛiſonment againft 
bis Gaoler. Twiſden , rte is no Over of the Parliament returned, but 
it expꝛeſſeth that he was committed by the Speaker by vertue. of an Over 
of the Parliament. Roll chief luſſice, We examine not the Ozvers of 


is Corpus, 
, 1 $ Arls jooel 2 


1 $4. 20.4. 


Parliament; but the que ſtion fs whether the Oꝛter doth now continne , 5:0; of 
and J concefve it is determined bp the viſſolution of the Parliament, any Pa-lianeng, 
fo would it have done by p2030gatton of the parliament , becanſe there is a- O folucion, 


nother Selsion, and we can judge no otherwiſe of Dzners of Parliament, 
bat by the wo zds of them. Ak luſtice , If one that is committed by ©2- 
ver 


————— — 


—_ 


— 


Return. 
Ore s. 


Committee. the $ P* and | eswe * : ent; 
and mſttoes made by oꝛber᷑ of Parliament do ceaſe by zolving of 
the Parliament , but thole which are made by Act of Parltament doe conti. 
nue afterwards; and this intivipual Parliament being diſſolved , they can 
now wake no further oꝛdet, and lo the pziſoner may lie perpstually in p3t- 
fon, and be hath already lain long tn-pziſon, and therefo2e it is reaſon he 
ſhould be bafled. The pꝛilonet was admoniſhed to be quiet, and not hence. 
fozth to diſturb the ſotate. The priſoner was ordered to bring lureties to be 
bound id 500-1, for his appearance here the next Term, and fic ds dis in di 
em until . Attoznep will proceed againſt him, if he will proceed at all, 


NHudſon and Dickenſon. 
Hill, 1653. Banc, ſup. 
3s 


For entry cf 2 De Court was moved on the behalf of the Plaintff that a Nil capi at 

Nil capiat per per billam map be entred againſt bim fo; dition in an Aaton of 

Billam tor ex- Treſpals fo: taking a wap dis Cattel. wherein be obtained a Werdic 5 

pedirion, becauſe he had declared fo; taking away s Pares and Colts, and did not 
wew how many Pares, and how many Colts particularly, / Roll chief lus 
ſhice , Let a Nil capiat per Billam be entred. 


Pinchard and Fowke. 
_ Hill. 2653, | anc. ſup, 


6 b 

= t of Inchard bzonght an Action upon the Caſe againſt Fowke, upon an A.. 
Judgement -n A umpfit, and declares, that the Defendant , in conſineration that the 
an Action up- Plaintit would fozbear to pꝛoteſt a Bil of Exchange dzawn upon the De. 


on an A kendant, that de would pay the moneys when he ſhould next come to Lon- 


3 


Ws A 1556 reden: And upon an IſlueJopned, and « Uerdic found dus ths Plaintif, it 


was moved in Arreſt of Judgement, that here is no conſideration ſet foꝛth to 
ground the pꝛomiſe upon: fo2 he doth not ſhew that he came to London, 
but wwe ina that he dyed at Plymouth, and came not to London. Roll chief 
2 Iuſtice, The coming to London fs alleged to no purpoſe, ſoʒ the payment of 
Duty. the money was a duty, and the montes to be paid were tecetved beyond Sea, 
and ſo is a duty, and made a good conſideration , therefoze let the Plaintif 
take his lud gement. 


Paſch. 


CUM 


8 8 
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Paſc. 1554- Banc- ſup. 20 hs 
' | / i 1 
N by tde Court that when-an Into zmet bath attached. bis Ac: A good ple 
on ourt, another Jnfozmer cannot infozm foz the ſame thing, and ft 2» la- 
tf he is a good plea in Bar to the e 


Trin. 16 54 Banc. ſup, . 


P Roll chief loſtice, & Halit of a libetty hath return of wzits, 

therefoze a refcons made from dim muſt be expzeſed to be ont of 

hands, but a reſcons made from the Sherifs Batitf muſt be expzeſſey 

eto SET, foz the Bailif is but the She 
vant. 


ſcous is to be 
expreſſed. 
Bailif, 


and How a re- 
bis 


B 


P atnell and Brooke. 


Trin. 1654 Banc, ſup, 2 


Court was moved upon an Affidavit to ſtay Execution upon a judge. 
1 2 given foz an Adminiffratoz , becauſe the Letters of — —— 


tion were repeated befoze the entred. Roll chief Iuſtice, The » judgement. 
matter comes not legally in q befoze us, pou mult bzing your ay. Audits que 


* . 
cxXamine if, 


dita querela, yet let Hern the 
Trin. 1654, Banc. ſup. 


| _—_ | 2. 4 £46 
He Court was moved foz a watt of Diſtringas againif the Inhabitants po, . Diga. 
18 Towns in Huntiagtonſhire, foz thzowing in of banks of the — — * 
— > Dn — — Take it, but at ebe * 
turn of che writ t Inhabitants may p to you, notwithſtanding the * 1 own. 
late Kings Atturney would not have ſuffered it, Nota. r de ple 


and the Sherifs of London, 


Trin. 1654+ Banc. ſup, 44 


AC bzought againſt the Sherifs of London 14Qycq tha 
foz not returning a fieri ſacias ; The Defendants not gufltp, and che Defen- 

a Jury was retirenes to try the tue, and after the Defendants filed the (ant m ght 
return of the Scire facias. Wadham Windbam moved , that the Deten- ſpecial- 
dants might watve their general plex of not guflty , and mf * 

cially , viz, Chat they had executed the wit. Roll chief Iuſtice, You have 
pleaded already, and it is in our power whether we will ſuffer you to alter mendmegt. 
your plea or not, and we will not doe it without the Plaintif will conſent, 


therefore make the beſt of that plea you have pleaded upon your tryal. 


bh Oyles 


418 . Trin. 1654. 
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Oyles and Mar ſhall. 


Ae ft grar- 11d upon a rule to ſhew cauſe why a P3obibition Gould not be grant. 
F . far V Vie to the Court ol Policy of allurance in London, ſhews fog cauſe, 
Coe eee that the Defendant had pleaded there, and the Plaintif bad replyed , and 
cy alla: that the cauſe was ready fo Tryal, and that thepzincipal matter was fit to 
trance. be trped there, and they had authoꝛity to try it. Roll chief luſtice, If they 
lundclickten. bade Jurtldiction of the pzincipal matter, they have alfo Juriſdiction of all 
Thal. matters incident thereunto, and they may try them accozding to the tourte 
of thefr Law, ſo that it be not contrary to theCommon-law. Therefore 

diſcharge the former rule. 


Trin. 16 54. Banc. ſup. 
Who of com- * Roll chief Iuſtice, If no particulat perſon by Caftom be bound 


mon nh are A Ito repair a Sea-wall wherein a bzeach is made, the whole Level are 
'0 1epair bound to do it. 


Sca-wall. 


Trin. 1654. Banc. ſup. 


- 


How a Will {7 Pon evidence given in a Tryal at the Bar between Sir Iohn Bridges, 

may be 1ev0- _* and my Lo2d Chandois, ft was ſafd by Roll chief Iuſtice, that one map 

ked, revoke a Will in wziting by Paroll, and may revive it again by Pa- 
roll. 


Trin. 1654 Banc, ſup. 


Ss in Ss T He Court was moved fo2 a Habeas Corpus foz one out-lawed in felony, 
Col pus. betaufe he cannot be tryed there where the felony was done, untill the 
Outlawp be reverſed, But it was pzayed foz the Pzotenoz that a Ha- 
bess Corpus map not be granted, becauſe the Pziſoner ſtands committed 
toꝛ divers felonies and rapes, Roll chief Iuſtice, He ſhall be brought hi- 
ther by a Habeas Corpus to reverle the Outlawry, but we will remand him 
to be tryed where he is. 


Trin. 165 4- Banc. (up. 


Thi one T* Court was moved foz one bzonght ont of Wales by a Habeas Cor» 
might be bay- pus, that he map be bapled, becanſe they have no Gaol:delivery there, 
led. Roll chiet Iuſtice, It were good a Quo warranto were bzonght againſt 
Quo warram them foz not uſing thetr pzivileges daly. Let the Priſoner be bound to an- 
ths wer his e ffence at the next & ſſi ſes. 0 | 


The Protector and Baxter. 


40 Prror to te- | Trin. 1654. Banc. ſup. 
verſe an Out- 
Jaw 2 yo — Ne Baxter endicted upon ſuſpition of Robbery was out lawed upon 
++ "FR the Endtament, and taken upon the Datlawzy , and — bs 
joned. ini 


X 
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Trin. 16 54. 419 
Finzbury-Gaol ; afterwards he bzings a Writ of Erroz to reverſe the Out. 
lawzy, and obtains a Habeas Corpus tobe bzought hither to pꝛoſecute his 
Writ of Error, and upon the ret6zn thereof was bzought to the Bar, and 
pꝛapes to have bis Writ of Trroz, allowed , and to have Counſel aſsignev 
bim, and that he map have a Copy of the Reco2d, and that he may be bayl- 
ed; and he took two exceptions to the Dntlawp, 1. That de was in Pati- 
ſon at the time he was ont-lawed, and knew nothing of the Outlaw p. 21p, 
That the charge againſt him is to general, — 44 
bim, and pzayed he may go with dis Keeper to dis Coumiell. Roll 
chief luſtice, You cannot be bailed, nor have a Copy of the Record, but Bl. 
you ſhall have Counſell aſsigned you, but you muſt be remanded, Copy. 


lles and VVindſor. 


Trin. 1654. Banc, ſup. 


Trin. 1653. tot. 360. 


A Writ of Erroz was b;ought to reverſe a Judgement given by default in Rrtor to re. 7, 

the Common-Pleas in an Acton of Trover and Tonverſion, and the er- verſe 2 judge- 
toʒ aſatgned was, that thePlaintiff bad declared fo; two pieces of Cloath,and ment in Tro- 
did not expzeſs whether they were linnen oz wollen cloath:Bur the exceps Jef 
tion was over-ruled, and the judgement affirmed, niſi. aulr, 


Bunniworth and Gibbs. 
Trin. 1654, Banc. ſup, 


Mich, 165 3.rot. 50+ 


A Writ of Erroz was bought to reverſe a Judgement given in the Contt "7 to re- #2 
© > at Peterborough in an Acton upon the Caſe upon a p;omiſe,wherein the werte f hdg 

Platatiff declared, that in conſideration that the Defendant had received ion upon 

5 |. which was due by the Plaintif unto the Defenyant upon an accompt an Allumpft. 

made up betu ixt them at ſach a time. the Defendant did aſſame and pzomiſe 

to the Plaintiff to pap unto him a certain ſum of mony when the Defendant 

ſhall ſet up an Apothecaries Chop in Pererborough, ff the Plaintiff be then li⸗ 

ving there. The erroz aſsigned was, that here is no conſideration laid in 

the Declaration to ground the pzomiſe upon : foz the conſideration is the re- 

cefpt of five pounds, which was his own monp, fo2 it was due to him upon the 

acccompt,and this can be no god conſtderation. But Roll chief Iuſtice anſwe-: | 

red to this, that a little conflderation will ſerve to a pꝛomiſe upon, Conde ration 

and it may be the Plaintiff would not have acknowl ſo much as l. to 

have been due upon the Accompt,if the Defendant would not have made this 

p2 ofniſe. A ſecond exception was taken that the Plafntiff yothnot aver, that | 

when the Defendant ſet up the Apothecaries ſhop in Pererborough that he Averment. 

was libing there Roll chief Juſtice, This is a good exception, fo; the in- 

tent of the Pſaintif appears to be, that he would not have another of his 

_ — — the Town to lefſen hls trading. Therefore let the Iudgement 
e tevetſed, niſi. 


Þbb Lord 


Trin. 16 54. 


4 20 1 
Lord and Michell. 
| Trin. 1654, Banc, ſop. 
(3 * Trin. 1653, rot- 38. Gogh 
Error to te- þ of Crroz was bzonght to reverſe a judgemetit giben upon a Ni; 


veric a ud Cs Writ 2 

— by N LA bil dicit fn the Common-pleas in an Acton the Cate upon an A; 
hil dicic in an ſumpſit; the conſideration was lato, that if the would fozbear to 
-Qion vpn ſue the Defendant, that then the Defendant would pay ſach a ſum of mony, [| 
an Afuwplir, Two erro2s were aſsigned to reverſe the judgement, 1. That whereag 
the conſideration is laid generally, that it the Plaintiff ſhould foz beat to 
ſue the Defenvant, he would pay the mony; the Plaintiff bath not aver. 
red tt is conſideration , but ſaith in facto that he did fozbear to ſae till tune, 
which cannot be the ſame conſideration. - aly. The Writ of Enquiry jg 
laid to be enquired of by twelveiawfull men in the County, whereas it [| 

ſhould be of the County, foz the Jurozs foz ought appears may be of ano- 
emen . ther County, and then tt cannot be well. Roll chief uſtice, This is but an 
wenc. inqueſt of Office, but pon have not averred the conftveration as pon ought 
to habe done, and this is erroz, Thereſore let the InJgement be rever» 


ſed, niſi, &c, 


Phillips and Phillips. 


2 Trin. 165 4 Banc, ſup, 


Error to re- Writ of Erroz wis bzought to reverſe a judgement giden in the 
—— A Court at Newport tn an Acton upon the Caſe foz theſe wozba, Thon 
Aon for art a whoreſon Bankrupt-Rogue, and they were laid to be ſpoken of a Far- 
words, mer. The erro2s aſsigned wete. . That it doth not appear by the Declatati- 
on that the Plaintiff gets his living by buying and ſelling. And 21y. It ap- 

pears not that the woꝛds wore ſpoken ot him in relation to his pzofeſston, 


And opon theſe Exceptions the judgement was reverſed, 


"Eta : 
Bancks and Pra”. 
Trig. 1654 Banc, (up, 
's: 9055 | Hill, 165 3. rot, C03, 
i *Ecror to re- 'Writ of Erroz was bzought to reverſe a judgement gfven in th 


Ya — 12 Common - pleas foz an Attozny in an Acton upon the Caſe, grounded 
4 »8'on vpon upon a P2omiſe that the Defendant would pay him ſuch tees as ſhould grow 
P.omile, due to him as an Attoznp in pzoſecating ſuch x Sute fo2 him in the Com- 
. £445.41, mon pleas, and fo2 pꝛoſetuting another ſute foz hint in Chancery as his Mol- 
I licito2. The Erro2s aſsſgned inert x That hc doth not ſhew particularly how 
he hath latd out the monp, but only exp2eſſeth it generalllp,that he had expen- 
ded, and there was due unto him ſach x ſum of monp. 21y, The Pꝛomiſe 
fs, that the Defendant would pay him the fees ſo long as he honld contt- 
nue to be his Attoznyp and to pꝛoſecute fo2 him, and it dothj not appear that he 
continued to be his Attoznp , and to pꝛoſecute fo; him during the ſute, and 


to make the firſt exception good Took and Sir Tho, Walligghams Cale late- 


ty 


XLUM 


XUM 


-—— 


* 
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ly adjudged was urged, But as to that exception Roll chief Iuſtice an- 

ſwered, it is not neceſſary to ſhew larly how the mony became due, 

and was expended,foz this would make the Declaration to long; and thongh 

the Plaintiff; as hath been objected, ſhould bzing another Action fo2 the 

ſame thing, yet you max pleadthisrecovery in bar generally againſt him. 0 . * 
And as to the ſecond exception it ſhall be intended he continued to be his At- en nen 
tozny, it ft appears as it doth, that be poſetutes ſoʒ um T bereldre ſhew . 
cau'e Friday next why tbe judgement ſhould not be ated; Polten, AA pl i2 


Kemp and Gerd. 
thy. Trio. 1654. Bane, ſup." , : 
Hul. 1c. fer Co. 1G 


Action upon the Caſe was b2ought by the Maio; and Commonalty emu 
Ad Town oc Lyſcard in Coraw6ll-agtintb Gord to: not grinding at cls tr 
their common ul. The Defendant demurs to the Declaration, Any i n Aion 
Wad bam Windham foz the Defendantiurged, that the Cuſtom is not well than the 
alleged upon which the Action was grounded. Foz firfk it is not hewed,that ds . 
the Houſe. where the Defendant indabtteth, ann by tenſon whereofit is W. 
ſuppoſed he ought to grind at the Pill is held of the Patoz and Commonalty. 
2ly, It is not ſhe wed, that the Mato and Commonalty are bound to repair 
the ul, and do conſtantly keep Gzinvers and Loaders. Anv-fv2 the 
art. this Cuſtome oupht-to be afftxed, by reaſon of the tenure of the Hanſe, 

2 reſpect ——— — ung un 

t is not p2oper to ſay, a ma to.grind on Houſe 

— _ 25? — — 19 Bd. „ Fuzh. Aſſ. 

Patoz and Commonalty. be not bound to repair the pill, and tu find 

Ozinders and Loaders, then there is not quid pro quo, and the Cuſtom will 

be unreaſonable, and a meer opp2eſsfon;, 22 Aff. Pl. 38. Lateb on the o« 

ther ſive ſaty, here ta a good Cuſtom aleged, and it is not neteſaxy to ſhew 

any tenure in this Acorn, being but an Action upon the Green Caſe. : 
2a 


— —— ſ——ͤõ« — 


a Secta ad molendinum, and ſo is it-agreed in Harding and Greens Caſe. 
And in 9 lac. Hill, rot. 691. an Acton was bzought fo this very Cauſe, and . * 
the Cuſtom was then allowed to be god. Roll chief juſtice, J belfove this is” 

a good Cuftom, and the Cozpozation is hound to repair the Pill, and there Cuſton1, 
can be no pꝛejudice foz the party to grind here, and the Cuſtom hath been al« 
ready tryed and found good. Therefore let the Flaintiff have his ludgement; 


niſi, &c, $4 4 
Jones and Graves. 


| Ttin. 1654, Banc, ſup, 


17 2 
I Cafe of one Iones and Grave /, It was ſald by Roll chief luſtice, 82 1-16 

That ff aWrit of Covenant be bꝛonght againſt tee, and one of them die, Wen is abs- _ 
the Writ is abated only to him: but is not abated to the reſt, but only abate» c, where ic 


able: but Latch forement that it is abated to all, Q. ere e $27 pt x i batcable. 


F Hhb 3 Tomps» 


— — 
— — — 


F 


Tompkins and Clark. 
Trin. 1654. Bane, ſup. 


N Writ of Erroz was b2ought to reverſe a judgement given in the 
verſe a judge- Court at Newcaſtle upon Tyne, in an Aaion upon the Caſe foz theſe 
ment in an wozds, He, meaning the Plaintit, is a baſe beggarly Raſcal, and hath coze« 
_ lor ned the Parliament a hundred times, and deſerves to ride on the wooden horſe, 
— ſtanding on the Sand hill. The Exceptions were, that the wozds are not 
actionable, fo2 the Plaintit is at no loſs 02 damage by ſpeaking of them, 
noꝛ is thereby endangered ofhis life, oz to be puniſhed cozpozally. aly. 


14 


4 The woꝛds are not ſaid to be ſpoken of the Plaintiff, noz to the Plaintit 
| ;1p. The Venire is not well led, Roll chief luſtice, Reverſetur, niſi, +4 
Stavley and Ulithorp. 
BEL / 
r We a1 pt 2.3 Trin. $654. Banc, op, 
19 8 


8 Arch moved again fo2 judge ment in this caſe fozmerlp ſpoken to, not · 
men b. L withftanding tde erteptton inliſted upon by Sbaftoe after the Court had 
action on the delſbeted ſome opinion, viz: that it wag not expʒ eſſed that the Patliament 
Sox, of was held bp p:02ogation , becauſe ft is not necefary it ſhould be ſo exp2eſ- 

3 Ed. gFoncern-ſed, alp. The Aaton is here bzonght upon the ſecond anch of the Sta- 
ng ache tute, which is, that all perſons ſhall ſet fo2th their tithes, and the wozd ſub. 

jec is onip mentioned in the firft cla; Maynard on the ſame five ſatd, 

that this miſ-recital , it it be a mi{-recital , affirms the Statute , and it is 

: not a falſe recital, and the teſozʒe ft voth not hurt. Roll chief Iuſtice, It is 
Recirals, not good to make ſach recitals of @tatutes in a Declaration, no2 would J 
have any recital made hereafter moze than is neceſſary foz the giſt of 

the Action. Shaftoe infifted upon it, That the miſ-recital here is a 
material Exception - foz the recital is not true; fo; it is not all one to ſap 

the Subject ofthe King , and to ſap the Subjec of the then King , foz the 

fozmer wo2vs goe to the poliitick capacity of the King as King, and the 

latter woꝛds go to the natural capacity of his particular perſon, Roll chief 

Juſtice , But what ſap pou to that which is ſato on the other five, That 

the Action is bought upon the ſecond clanſe of the Statute , which is, that 

all perſons ſhall ſet fozth their tithes , and not upon the firſt Clauſe, 

which ſpeaks of all @ubjeas of the King: And the recital here is not 
matertal to the Action, At is true, here is a miſ-recital , and it the Aat- 

on were bzought upon the firſt Clanſe of the Statute, it would not be good, 

but it is not ſo here. Therefore let the Plaintif have his ludgement, niſi, 


Antea, 
Trin. 16 54. Banc. ſup. 
20 
For an Ar- ] Ye Court was moved fo2 an Attachment againſt the @herif of Srafford- 
rachment, _ fhire, fo2 making a frfvolons return of a Habeas Corpus, viz, That the 


Committee fo2 poo? p2iſoners had oꝛdeted, he Thould not bzing the body 
till they had conſulted with the Lo2d chief Juſtice, Roll chief Juſtice, Take 
an Alias habeas Corpus, with a pain of 80 l. 


Rovye 


* 


XU 


Fi 
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Roby and Twelves. 
Trin, i654, Bane, ſup. 


Trin. 1652, rot. 502. 2.1 


B a ſpectal u erdia in an Ejc&ione firme, it was found, that there wag a, . 
cuſtom withja the Pano: of Caſiſe Dunningeon , | 84 
of that Panoz map make a waiting in the nature ofa Letter 

two Coppboldets of the (ame Mano, to ſurrender his Copphold 
death, The queſtfori was, vhether.this was a, cuſtom o; not. 
leyn argued fo the cuſtom, that it was a good c 
are not to be governed by the rules ot the Common Law, but hj 
of natural reaſon, and are conſlterable in themſelves , and ſy 
map rt ſtrain the Common Law, and the Common Law doth. tollerate 
them. And this cuſtom that gives power to make this ſarrender after the 
Copyholders death, is not unreaſonable , foz the power given is not coun- 
termanded by his death, no moze than an Attoznep is a d by tis ma⸗ 
fters death to ad in the cauſe, And in Butler and Baker taſt „aby the deli - 
verp of a deed after the death of the party, the eſtate map paſs by Attoz- 
nep , and ſo although here be but a bare power given, pet it is well execu- 
ted, notwittftanding his deat!, that gave it. ly. This Letter of Attoz - 
ney was not counterimandable by the Coppboldet himſelf durſnß his life, 
and therefoze it ſhall not be counter manded dy dis death, andthough it had 
been counter mandable during his life, pet it being not countermanded by 
bim in his lie, his death ſhall not countermand it, and the cuſtom doth 
ſtrengthen this power. Next, this cuſtom is not contradicto zy. fo2 here is 
no Attoznep made, but a wziting made in the nature of n Letter 
of Attoznep, and a power to ſurrender gften by it, and it is no 
mo ze than foz one Copphol der to ſurrender foz another, which is aſual, and 
in Cooks 9 Rep. f. 264 A Copyholder is called an Attoznep ; alſo Coppho'd 
eſtates are made by cuſtoms, and thcrefoze ſuchcuſtoms which axe to con- 
firm c ttates are to be favoured in Law, alt they do differ from con- 
vepances of cſtates at the Common Law, and this cuſtom is not only rea- 
ſonable, but conventcnt alſo foz the peſoing of Copyhold eftatcs.. And this 
cuſtom enlarges the power of altenations, and ſrith cuſfoms hape general- 
ly been admitted good, though different from the Common aw; And 
when a cuſfom is become a Law it is verp dangerous to alter it, and the 
doing of it would overthzow many tſtates. Ellis Sollicitor General on the 
other ſide argued, That the cuſtom is not good, becanſe it is againſt the 
rule of Law , That an authoꝛity c fven ſhould ſurvive the party that gave 
it, and a cuſtom cannot ſtrengthen it, foz a cuſtom ouglt to be reaſona- 
ble, and agreeing to the nature of the thing which it concerns, otherwiſe 
it cannot be good, foꝛ Ra: ĩo eſt formalis cav(s conſuetudinis. Daliſons Rep, 
32+ 1 Inſtir, f. 5 9. A And this cauſe cannot be reaſonable, becauſe it cannot 
give an authozity to another tg do ſuch a thing ſoꝛ him ate r his death, which 
he could not do during his liſe; And this cuſtom voth purely deſtrop the na- 
ture of the Common Law, and therefo2e cannot be good; And it is againſt 
the very nature of an authoꝛity to ſurtive , and ſoconſequ ly {t ts againſt 
the nature ofthe thing, Dyer 357.Þ 10 E. 3. . 54,18 Ref: ynyers caſe, 
The party in his life time might have revoked this authozity, and therefoze 
his death doth revoke it; and by the death of the Copyholder the Copyhold 
fs deſcended , and cannot be ſurrendzed by a dead man, and here was 2 
n» 


vere. 


4 & in an E- 


XUM 
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—— ſncoation of the cftateof the party that is dead, and J hold there is a dite. 
rence bet wirt a will and an authozity.z And alſo here the Letter of Attoz- 
ney is not purſuant to the cuſtom, and therefoze it is a vold Letter of Atto2- 
riep,16 lac. rot, 530. Greenwood and Onſlaes caſe. Cuſtoms are to be taken 
ſtricly , and to be ſopurſued, and it is not ſo here, fo; here is an addition 

Copy hold. ro the cuftom ; and this makes all voſa, Roll chief luſtice , Copyholds are 
ds much led bp the cuſtoms of the Panoz , and, me thinks, here ts little niffe- 

rence betwirtt ſurtendzing into the hands of another Coppholder , to make 
. and this caſe, and the vartances are not ſo conſiderable 


dom Cafe was again put, andthe Court | luton 
—_ was good; * chief Iuſtice ſatd, that the death of 
Rc vocation. not revoke this w2iting made in the nature ofa Letter of Atto 
f 


— — 


Authority. 
Executor. 


Child 
22 Trin. 1654. Banc, fup. 


That the . A $ Action upon the Statute of 5 Elis. was bought foz uſing a Trade 

tendant wight Z A not having ſervedan Appzentiſhlp in it. Serjeant Fletcher moved that 

_ =_ '0 the Defendant might not be compelled to plead , becauſe he onght not to be 

"#3 "> or oy faed out of the County where he uſeth the Crade. Roll chief Iuſtice, pz0- 

. ceed acco2ding to Law , and plead this matter, oz move it in arreft of 
Rule. Judgement , foz we will make no rule. 


Trin, 1654, Banc, ſup. 


= 2 P Roll chief Juſtice , an Acion upon the caſe doth not lie againſt one 


Where an 


fo2 cauſing another to be endided foz a Treſpaſs , but foz cauſing one 
Cables i to be enviged im a thing which deſerves cozpozal puniſhment 


. — which ſounds in ſcanval of the party endicted, an Action caſe 
A 0 — lie Nota. 128 
1 


9 
* 
* 
. 


= Stevens againſt Ask. 
* 2 
5 Gt þ Mich, 1654. Banc. ſap. 
a ; | 
ephens bzonght an Action upon the caſe againff Ack foz theſe wozds 
— * 8 Iden art « common Baſtard - bearing Whore , and badſt two Baſtards by 


words. a Butcher, and Iwill prove it. Upon not guilty pleaded, and a verdict 
Arreſt of found fo2 the Plaintiff, Twiſden moved in Arreſt of Judgement that the 
juvgement. firſt wo2ns, viz, I bou art a common Baſtard· bearing Whore are not actiona- 
ans ne, becauſe they are avjenive wozds, and are not poſitſve ; And foz the o- 
; ther woꝛds they are not actionable , becauſe they were ſpoken of a eme 
Covert, who cannot have a Baſtard. Upon this the judgement was arre- 

| ſted ti the next Term, and then Wild moved fo2 judgement , ſoz that he 
5 | concetved that the wozds taken together are adtonable, and cited Owen 
4 Ge. 274 1 {Flevons caſe adjudged in this Court to pzove ft. Roll chief Juſtice, It the 
1 | | were 


— — 
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were merrlen at the time of th lnazns ſpoken Go could met birds a Ballard; 
but pet why ſhonld 20s » 102 The woꝛds purport that 
foz the Plaintff, Therefore ler her take ber judgement, niſi, 


Barker and Weſton. 


ae. 2654: Be Ew > 
A He Court was moves that the bail to an Action might be diſcharged, be- To achse 
— vom bzought in the pzjocipal , and it was bat one dap at. 
ter the return of the wait. But Koll chief Iaſtice anſwered, that it qpay 
not be, becauſe they come jn upon the return of che ſecond itt facias. 


5 


* 


- 


Harvey and Mountney 
Vich. 1654. anc. fop, 


1 | | 1 $2116 14; 3 
A this Caſe the Aaton deing a Xrefpaſs and Ejecment , and the titls 
concerns og) Andy ofie Inner Temple the Detennam was by 
rule of Court, at the tryal , which was to be at the bar, to appear and confeſs | 
the leaſe, entty, and duſter, and to ſtund upon the title only, pet at the tryal Plaiocif non- 


de would not appear, upon which the Plaintfff was mon- fte, and pet ide (urg 2nd yer. 
judgement was foz the Plaintit upon the rule; and he was Szvete s men 
to pay the Jurp. Nota. , — . | ur , 
VValkenden arid Haycock. 
Mich, I 654, Banc. ſup, 4- 
Pon a Uerdic given foz the Plaintif in an Action upon the cafe foz Adlon upan 
V theſe woꝛds ſpoken of a Pillener in London, viz, Thou art in a break · be calc for 


ing and decayed condition, and I will prove it, and if yqu queſtion me, I will wares, 
— your diſgrace, Twiſden moved fo; jungement foz the tit, 2 
beta — 


he held the wo2vs are adtonable; foz by the ſpe 
Plaintif is diſgraced in dis pꝛoteſston; 'fo2 in common 
wo zds amount to as much as it he had ſatd that the party is a ny 
it is to averred in the Reco2d , and found by the Jury, and he cited Mich; tng/ 
1051 Tayler and Reiſers cafe , and Smith and Rookes caſe 24 Car, Wild A 273 pl 28 > 
on the other ſive ſald, that the wo2vs are not adionable, fo; they are avje- Adjeftive 3 
alde wo os, and of an incertain ignification , foz the wozds' map as well 4. 
mean that he is bzoke 02 burſt in his body, as that he is a Ba „ 
bꝛoken in his effate ; and there is no aberment that the woꝛds wert ſpoken 
in the hearing of tradeſmen , wants, nas forme 2 
to his diſgrace , fo; a Traveſman map be in @ decayingconditſon, in teſyea 
nt beth formerly been, and pet have ffock enough left'fo trade 
The Court then enclined that the wozds' were afoiible, but - 
that time gave no judgement ; but the caſe being moved again the ſame ludgement. 


75 


erm, judgement was given for the Plaintif. 


Jif Law- 


* 


6 


Mich. 1654. 


Lawrence and Hartifon; 
Mich, 1654+ Banc, ſup. 
Action npon the Caſe was bzonght by Lawrence againſt Hariſon 


Act ion upon 


Gs from being Attornep, and the Platntills averring the contrary doth 
not alter the Law, and beſides, this deltverp ol the Fieri facias is in purſy- 
which fincs that the ſuts is ended cannot be called a 


defend bis Ciyent as ſar as he can from the execution, 
Plaintiff ha ve his judgement, niſi, &c. 


Roungs and Woodyard. 
Mich, 165 4+ Banc, ſup, 


A8ion of the TY Oungs @ Farmer in the Country bzonght an Aaion upon the Caſe 
Caſe 2 againſt Woodyard fo; ſpeaking theſe woꝛds of him, Y on are 8 Beggar, 
_— and a Banckruptly Fellow, and if every one bed bis own, you are not worth a 
5 * Crom, / Fletcher moved arreſt of jubgemcut that the woz bs 
gre not abſolute and politive wozds , but are ſpaken ad and alſo 
they are not ſpoken of a Merchant, oz of one that gets his living by buying 
As Gagan to rp is ho ran HOG 
„and no dammage ol . 
Particular chief Juſtice, Thought appear not that the Plaintiff is . pet 
dammage, Here appears te be a particular Tawmage to bim by the 
wo2ds, viz. that by reaſon of the ſpeaking of them he was diſcredite 
his Landlozd, and bis Lanvlozd had given bim warning to be gone 
bis Farm, and it matters not though generallp conſidered are 
not agſonable, I bereſote ſhew cauſe Saturday next i hy the Plaintiff ſhall 
not have his judgement. 


FW 


R 


Moch. 16 34 e CC 
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lents and Graves. 
Mic b. 15 54. Barc, ſup, — — , 17 
| | : 


' K NAdion upon the Caſe was bzoaght by Iones againſt Graves fo en- Aion upon 
A riag upon the poſſeſsfon of a Term, after he had recovered it by a ber-. Cent 
dia giden ſoꝛ him, Upon not · gullty pleaved, and a verdic fo; the Plain» he Fate 


tif, it was moved in arreſt of judgement, that the not ſdew ; ot Term, 
ed that there was any Term continuing in dim at the time of the Defen- 

dants entry into the Land, foz though rhe Term might have a continuance 

at the time of the recovery, yet it map be ended at the time of the Plaintiffs 

entrp into the Land.''2lp,- It is not exp2efſed when the entry was, and lo 

it appears not whether it was bote oz after the recobery, ſo that it cannot 

be known, whether the Plaintitk hath cariſe of Aaton 03 not, Latch alſo ſ 
voubted , whether this kind of Action ought to be in this Caſe 0z not, and / + νι 4 
whether he oughtnot to have bzought an Aaton of Treſpaſſe ; and not an A- 1 
tion upon the Caſe. Roll chief luitice. De may hing an Adion upon the Ele&icn of 
Caſe, oz an Aaton of Tte ſpaſſe at dis own election, Wild on the other 4Rion. 
fide-beld', that the Declaration was good enough, fo2 by it ther? appears 
to be good cauſe of Adton, fo the time of the entry is exꝑ eſſed, viz. that it 
was after the recovery. alp. The entry is found to be vi & armis, 
which impltes an unlawfull entry and ſo the Jury have found it to be, viz, [mp/icarion, 
that he is put out of dis poſleſsfon recovered.” Roll chief Juſtice, Thovgh nt a egg 
the Platntif had no title, pet he had a poſſeſsfon, and it is actionable foz the g, b 
8 to diſturb hum. Therefore let the Plaintiff have hit ludgement, able. 

mil, & c. — 5 9 : 


Mathevy and the Hundred of Godalming 
in Surrey. 


Mich, 1654. Bane-fup, 
ch. 1654. Danc 194 — pn fog 5 2 
12 a Carriers man 03 Son conſpire to rob him, and actoꝛdinſiy do it, the a&ion upon 
Cartiet not being pꝛivy to it, The e e nt Action againſt be Steute of 
the Bundzed, the Statute of Wi ker 102 ti ber geh ut this Wege 
conſpiracy may be urged in mittigatton of vammtages, per Roll chief Iu- j£54 


ſtice, Jn a Tryat at the Bax between one Mathew, and the Hundred of Go»Mirigarion of 
dalming in Surrey. | A dammages, 


Hacker and Newborn, a Suſſex Cauſe. oy 


, . ſup, 
Mich, 1654. Banc, ſup ND 9 


18 a Pan make bis Will in bis Sickneſs, by the over-{mpoztuning ot Wb hall be 
his Wife ,, to the end he may bequiet, this Wall be Iain to bea Willi Vl 
made by conſtraint, and ſhall not be a good Will. ' By Roll chief Iuſtice, 
In a Trpal at the Bar in the Caſe of one Hacker and Newborn, Micb, 

1654; 4 


3 ifz Bronge 
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Bronge and More. 


Mich, 1654. Banc, ſap, 


After Sollictto general moved in arreſt of judgement in a replobtn, 
and took theſe exteptions . to the avow2y., 1. That the party did 
avow the taking of the Cattel dlammage-feaſant in a Common, where he 
A. lee 15 had Common, and doth not thew that he hath Common foz his Cattel lo. 
vant and couchant, alp. De doth not ew, that he was dampnified 

by the Cattel that were diſtrepned dammage-feaſant , and; tt may be there 

was common enough foz him notwithſtanding the other Cattel diſtteyned 

Wha: dien wers there, and ſo he was not daanpnified by thetr being there. Roll 
Vu alt chief Tuſtice anſwered, if one who bath no right to Common do put bis Cat · 

out avermen: tel upon the Common, be who is a Commoner may take the Cattei dam 

ot damwages, mage-feaſant upon the Common, and it is not neceCarp foz him to aver, 
thot he hath dam mage by them, foz he hath an tntereſt whicd doth authoztiſe 


E 


Arreſt of 
juagement in 
a Re ple vin. 


Intereſt, him to remove the nuſance, but he muſt make a Title to the Common, and 
Title by im- if de have made it here but by {implication , it is well enough): fo; it is now 
plication, Helped by the verdict, and you have paſſed over your advantage by not de- 
murring to him. 
Mich. 1654. Banc. ſup. 
11 
Roll chief Iuſtice, A Deed may be fraudulent in part , and god in 
A Deed good tg ſo he ſaid ft had been adjudged in the Caſe of one Lydal 


in part , and 


traudulent i of the Middle-Temple, 


part. 
Banks and Pratr. 

| , | u . 1654. Banc, ſup, 

px Js., 420 jt oof Hill, 1653. rot. 603. 
__—_ PR bzought an amn mm the Caſe again Banks upon an Aumpſit, 
Errorin an T to pay him ſuch fees as ſhould be due unto him as his Attoꝛnep in wo- 
Caſe by an ſecuting a ute fo: him in the Common- and ſuch monics as he ſhould 
Attorney ſo lap out in ſolliciting a ſute fo: him in the Chancery, and upon non · a ſſumpſit 


ſecs and ſolu, pleaded, a Uerdic as otven fo; the Plaintiff, and a judgement thereupon. 
The Defendant bought a Writ of erro2 in this Court, and aſsfons foz er- 
ro:, that the Plaintitt᷑ did not ſhew particularly what ſums of mony he had 
laid out fo2 him. noꝛ to whom he had paid it. as he ought to do, and Tooke 
and Str Thomas Walſingbams caſe in this Court was cited to pꝛobe it. 21p. 
The Aflumpſic was that he ſhonld pay hm his fees,jſo long as he ſhould con» 
tinne ta de big Attoznp, oft appears not that he continues to be his Attoʒnę 
in the ſute nere in he ſuppoſeth be pzoſecnted ſoꝛ dim. But fo2 the firſt extep· 
tion Roll chief Iuſticeſtd.; that it ia not neceſſary to ſet down partit alartp, 
the ſeveral ſums af monp he had lato ont,foz this might make the Declarg» 
tion tedfous, and if the Plaintiff ſhonld ( as it is obſeded he may) b2ing a- 
nother Aafon fo2 ſome part of the monies recovered fn this ſute, you map 
plead this recovery genetallp in bar of ſuch Acton. And as to the 2d excep- 
tion it hall be intended, that he did continue to be his Atto2ney if it appears, 
as it doth, /that he pzoſecated fo dim. The caſe was moved again the next 

erm, 


A general 
D-clarartion 
good. 


Intention. 


UM 


—— 


" Hill. 16544 Cen (2 429. 


Term, and the fozmer exceptions only infiſted upon. But Roll chief loftice tere. 8 
ovet · ruled che exceptions, and affirmed the lodgemers, Artes. | firmed, 


Michr. 16 54. Bane. ſup. 3 
18 He Court was moved, that two that were 222 1 — 
might be diſcharged and two others accepted ol, becauſe the party was to ce Bl. 


examine them as Witneſes in the Cauſe, 2 was granted upon con- 
ſent of the parties. 
VViſe and Ku e 
Hill. 654. Banc, ſap. * 
Mich» 1654 rot, Q. an 
V Vis cem genen and a Boker — an Atlow ip- 4.01 for 
uren due Cafb againl Jeff yes le aging theſe wo3ds of hs v vd, 


Fhot art a het fellow, and haft cheated me of 200 l. Apon dot broughe by 4 
the Piatnttt ft wos ves m arreft of judgement, that the 190169 at not ©" er- 
actfonadle , beewreſo the wo10s are avjentvely ſpoken , and are 2 
wo zds, noz of a certain they be meant was words. 
bzoken in his body, and not in his - But V Vid ariſwered , _ats, 
The wee are ſpoken of a Tradeſman, wdith map be a Banur 
zly. Here is an d verment thar the wo2ds wert meant 1e Cgniffe — 

if was a Bankrupt and bees ts a vorvie tog the 
— trat ft dof not appear that tho wo/vs were 
in relation to his Trade oz Pzofeſsfon, and te fag, tHeevhor haſt cheated 4 4 14 
me, were adjudged not agtonable in Hills caſe r 


ſon! caſe, Roll chief luſtice , J do not agree the Eaſe uta Car 
the Caſe in queſtion, take all the —— — 
ply he is bzoken in his Trade, and the wozÞcheated enfo2ceth this ſenſe, 
and the woꝛds are very ſcanvalous, and the averment,and the vervic makes 
ft m0 firong. Ibereſore jad icium pra. quctente niſi, . F 


Forkes. and Ooplye. | n „n Te 1228 
Hill, 1634 Man 


ludgement - * 


2.94 1 
JE was aid in thts Cafe, that if there be dfvers bzeaches of att A o breach 


you may aſsign but one of then in an Action b7ooght foz beach of the f 20 var 
Award. . affignable, 
Mickitt and Hepwonk, 
Hill, 1654. Baac. ſup, *% 
Tria. 1654. tot. 717. ! 5.0 3 F 


wur of Erroz was bzought to reverſe a judgement gitodis WY 
A commuyicts e fern Trohats foz an Alanlt , — 
away of the Plaintits Goods, * other en aden e Treſpaſs, 


tings, and two Erro:s were aſsfgned, 1. That the Declaration was with 
8 ou cum, which was ſaid is not good in an Aaton of Treſpaſs:2. That the 
od good in Platntlf did not ſet fozth what the wzitings were which were taken away; 
in Treſpaſs. but the firſt exception was only relped upon, and to that Roll chief Iuſtice, 
Ocheiwiſe in anſwered, That if the Action were an Acton of Treſpaſs upon the caſe , 
Treſpaſs on though it were with a vi et armis, it might be good with a quod cum, but the 
the ce. Action here is a meer Acton of $ fs vi et armis, Therefore ſhew cauſe 
why the Judgement ſhalt not be reverſed, . 


Kirk and Lucas. 
Hill, 1654. Banc, ſup, 


7 Hill. 1653. rot. 579. 


PE 2ought an Action of Acc ompt againtt Lucas, the Defendant Lucas 


#3-J uf 


hen — pleads ne unques receptor, and upon this Iſſue there was a berdiq 17 
an accompr the Plaintif., that the Defendant hall accompt, wherenpon- Audito2s be- 
betore-Audi» ing signed, he plt ads befoze them tn diſcharge of the Accompt that he 
rors, receſved the money of the Plaintit to deliver over, and acco2dingly he had 


Audito2s was a good plea in diſcharge of the Aceompt. Twiſden ſaid, Jt 
was not a good plea in diſcharge of the Accompt befoze the Auditozs, but 
it had been a good plea in bar of the Action , and here it is not ſhewed that 
there was ary ditedion given to pay the monep ober. Roll chief Iuftice , 
If he plead that it was paid by his conſent it is a good plea befoze the Audi⸗ 


tas, aud this is a good plea in bat it the money be pald accozdingly, There · 
usgemegt. fore take your judgement, niſi. | 


The protector againſt Richardſon. 


i 


5 Hill. 1654. Banc, ſup. 


12 
5 18e 21 


Writ of Exxez was d2oaKt by Richardſon to reverſe a Judgement 
— , given againſt him, being by pꝛoleſston a Tapler , upon an tinfozma- 
— r 5 tion of extoꝛ tion erdibit2n again him at Oxford, at the Aſs(zes there, fo: 
formation tor taking moꝛe money of one that bound timſelf Appꝛentice with him, than by 
Exto ton. La he ought; and the Erco alsigned was, that the Juſtices of Aſstze 
an have no power to determine offences df this nature, and Metcal's caſe 11 
Rep, was urged, and the Statute.of 22 H. 8. C4. and 28 H. 8. C. 5, But 
Crock Scignior anſwered, That as they are Juſiſces of Oper and Termt- 
ner they habe power by their Cofnmiſsfon to de termine offences of this na. 
ture, and it (hall be intended they pꝛoceeded here by virtue of that Com- 
miſsion, and in 7 Eliz. in Dyer,it is a quzzre whether the Statute be meant 


Cerrainty is ot the Courts at Weſtminſter, oz no, and ft would be inconvenient if the 
re quis ed. Jul ices opp my enquire of ſuch offences at the Alstzes, and be cited 
Gregories c A d Cooks Jurſgdiaions of Courts to pꝛobe they have au- 

thozity Roll chie 
their Commiſstons pon have tryed the offence > but pou have jumbled the 
Commiſsſons together in the Reco2y, and they have not anthozity by all 
- thttriCommiſsfons; and beſives there is another fault in the fudgement, 
foz it is not ſaſd it ia conſtdered y the Court, but only it is confiderco, By 
the Statate of 22 H. 8. the Juſtites ot Aſsfze by vertue of their Commiſst⸗ 


on 


deifvered it over; The queſtion was whether this plea pleaded befoze the 


f Tuſtice , But it appears not here by vertue of which ol 


XUM 


XUM 


Hill, 1654. 644 bey (* 4 431 


nof Oyer and Torminer, have power to try betete offences , if thep be 
not reTrained to certafn Courts; but fo; the reaſons afozeſaſy , She cadſe 
why the-ludgement ſhould not be reverſed. 


protector and Cartwright. 
| Hill, 1654, Banc. fup. | 4 


C was moved on the hebalf of Cartweighe that he might have allowance For allow. 
j 8 Warran- nce of a plea 
ren Hithio the th of O Magd „ Not — tde — 
am . 

on to the plea was, that he claimed the 0 c U "whict — 
anſwered, that it is intended only of the toz 
Plea had been tend and examined by luſtic Ask. Roll chief Juſt 
loftice Ack examine it again. 


Toft and Daye. 
Hill. 1654, Banc. ſup. e 


Trin. 165 3. rot. 547, 7 


Writ of Errez was hzough tor —— = — 9 
on a v . 
Exrutinſto fe ; they were taken , — — 

watt of Exccotion, 2 


bc 
if. 


to the new 
wit was delfvered over by Indenture 


Porter and Swernam. 
Hill, 1654. Banc, ſup- 
Tria. 165 4. rot. "393+ 2 Nes pie 8 
this Caſo wport a wiit of Erroz bzought upon a judgement alben oa # en 


13 Aaton of Covenant fo; not paying of rent reſerb@ upon — 2 
peut by IAndenture, After the opinion of the Court was delibere 


- 


r wn. 
— in it, and a new wit of Erroz bzought , and thereupon the judge ment was 
again pꝛaped to be atfitmed , which was done, niſi, &c. Nota, Antes. 


7 


Hubcas Cor- 


pus. 


E adictment. 


— — 1 - 


Hill. 16 54. 


— —=— — . — 


Hill. 1654. Banc. ſup. 


T He Court was moved foꝛ a Habeas Corpus to remove a Pzſſoner in 
Northampton Gaol , that was conbided of felony, and had been burnt 
in the hand, upon an Affidavit that the Gaoler nſed him hardly, But Roll 
chief Iuſtice anſwered, that it could not be, but they night either endict 


Ae dhe Gzoler,or bring an Adion ageiaſt bim. 


the Caſc. 


o 


For a new 
Tryal. 


The Iuries 


miſdemeanor on both ſides befo2e we conclude any thing: The ſame Term ludgement was 


= — che given, upon another motion made for a new Tryal. 


10 


Denied. 


11 


Covenant 


upon an Iu- 


dentute, 


* 9 9 


Hill. 16 54- Banc: ſup. 
T He Court was mo bed upon an Affidavit lo a new trpal , betauſe the 
Jury were not kept together til they had given thefr verdig, as they 
ought to be. But Roll chief Iuſtice anſwered, this is a miſdemeanoz , pet 
the verdia is a good verdi notwithſtanding , pet we will hear the Councel 


The Protector and Lowr. 
Hill, 16 54. Banc, ſup, 


To quaſh »n Barton woved to quaſh an Endicment pzeferred againſt Lowr at the Af. 


fizes at Cornwall, foz ſpeaking of ſcandalous wozds againft the Parlita- 
ment; The Exception taken was, that ft did not appear in the Endiament 
that the Parliament was ſifting at the time when the woꝛds were ſpoken, 
But Roll chief Iuſtice anſwered , Jt appears not tous but that the Parlia- 
ment was ſitting at the time; and peradventure it will be made appear at 
the tryal. Therefore plead, and go to tryal , and then move in Arreſt of 
judgement if you have any thing to move · 


Page and Parr, 
Hull, 1654; Banc, ſup, 
Trin. 1654; rot, 1687, 


P3855 bzought an Acton of Covenant upon a Covenant conteined in an 
Indenture of a demiſe foz pears, ſo the not paying the rent reſerved 
by the Indenture , acco2ding to the Covenant. The Defendant pleads in 
bar that the Plaintif entred into part of the land demiſed befo2e the rent 
due, fo2 which the Action was bzought , and ſo had ſuſpended his rent: 
The Plaintif replyed, the Defendant did re enter, and ſo was poſſeſſed as 


Suſpenſion ol in his fozmer eftate , and to this replication the Defendant demurred , and 


ren, 


foz cauſe he ſhe wed, that here was no confeſsfon and avoidance, oz traverſe 
of the pica in bar. Roll chief Iuſtice, Nabe pou ſhewed that he continued in 
polſeſston until the rent grew due; foz pon ought to ſbew that he entred 
and was poſſeſſed until after the tent . day, but here pou have only ſald that 


HY copſar yery was poſſeſſed in his fozmer right, Therefore oil capiar per Billam, 


miſt; 


Hilk 


Hill, "1654.9 Cc On 


—— — 


Hill, 1654. Banc. ſup. * 


n an Affidavit read in Court, that 20 l. 6 
Vu be ee en en, an coſts paid 


ny, The C 
fo 


Plaintff 
ſhould not be ſo. 


Hill. 16 54. Banc. ſup. 


* 
Da moved that an Endid ment of Michaelmas Term laſt might be a- 
mended in the Caption, But Roll chief luſtice, anſwered , It cannot — | 
de if it be ofthe laſt Term, but had ir been an endictment of chis Term it of a former 
might bave been amended. = n 


Hill. 16 54. Banc. ſup- 


7] ve cn moved to quaſh an Endiument for 


fo2 pears, , 8gainft the Þtatate of 21 Se 


on was, vothnat ſep that he entred.oama fon, Roll 2 
7 — — that it one enter by fozce ; 
8 Aa ; Cliereſore NTT 
ga in it you W 


Hl. 16 54- Banc: p. ney ? Fa 


Habens Corpus cum cauſs was granted ſoꝛ Elizaberh Ba \ to WT. diſcharge 
A centro charge her toith an Aale man upon th return the . 
committed to the Pareſthal, Wild Woven that he 
becauſe the return of the Habeas Corpus is erronfous.” 
ſtice anſwered, It could not be; wherenpon ht moved fo; 
Cora fo Ira bjciadun to be vremevts he ert, 
grance | 


Hill. 1654. Banc. ſup... 05 


4 — rp 


Law lies fo2 the: efence 
ſuppoled to be committed, foz it is not 1 | 
Law, and 2ly, an Endicment upon the the Statute lies not, and ſs no Endict 
ment ltes, Nod eponthets Encopyonsihame | 


KKR 


* 


7 od | 


The Protector and Hart. 
TATE — Hill. 1654. Bancy ſup. 
To xemad = f ſs Hig: commited to he Gatehouſe apſeated in 
Fr, on e ret 109M in wid! moved a 


Corpus , and * 
tut ned over, a 


ee e 


Torret and Frampton. 
Hill, 165 4. Banc. ſup, 
19 p wy 2 | Trin, 1653+ rot. 178, 


Spe? cer. A Vw a ſpecial Uerdic the Caſe was this , A man deviſeth his lands to 
: di _ - bis wiſe fo2 her life, the remainvar to A. B. And C. and their heirs te- 
ene tenants, oz tenants in common. Set jeant Twiſden held, 


e Be tes 


Whether joynt: ttnarts, ane ce differs from Radch | 

Jjoyhertns"cy wilds Latt in the 6 Rep, that.a Will. mult be clear and but lo 

in commer? it is not here , and bert 4s no entozti ment by theſs wozvs r p, and 
they to relate to theperſons, and not to the lands „und a Co- 


venant made by thzee reſpectively is a joynt Covenant , and not a ſeve- 
ral Covenant, and the woꝛd reſpectively hath relation to the ſurb{vo;tſhip 
which may happen betwtxt the parties, anda de vile to one and his heir is a 
tee. mple. Latch, Foz the Defendant held, that here is a tenancy in 
Common, and not a jopnt tenancy, foz the Eſtate ought to be whole ont, 
A tenancy 2 oꝛ whole out, a joynt tenancy, and this of ne⸗ 

. f6; there be a ſoynt tenancy foz life, and ſeberat inhert- 


pong ce 
5", rarites inthe remalnder and Licrlerons ground pzaves this to be ſo... And 
Ap. te xodthlt all edu be other wiſe, as. the woꝛd reſpectively 
TT” eb, and Ratcliſs rafe ;Apbith.to not ſo ſirang a caſe as-this caſe 
wre, 2 ko be ſo, and. although the 1 02d reſpeaively may ſometimes 
* u diſtribution! of hetrlbip ; as bath been objected, viz. of ſeveral betr- 


Diftriburion ſhips; pet here the placing of the wo2d reſpectively ſhews it cannot be ſo and 
of he iſn ip. this uſing of the woꝛd is not operative, but idle, ii here ſhould be a jopnt te⸗ 
nancy, fo2 the law ſays aa much, thonkh the woꝛd reſpectively were left 

ont, and the woꝛd would be the moze tdle in explicating a thing ſo.obvious 

„to common unverttanvng and no/frays boubtfult, atv therefoze we can- 
met thin bit that theſs 2ffra02dindryo20s do entozte an extraczdinary 
=  vonfixualon, and not#'tdinmort ce, ond an felt application; arid this 
2-1] 1 combs mt within the role objects; the certaitity , fo2 this wozd hath a 
Operative met meaning to mae u ſeveral 's{ffbatiorr, tohich makes it certain e- 
5 words. nough, qthe word ts,uſey bere abfoliiteſy, x ſhalt be ſo taken in 3 Car. laques 
ey « (zo 75/44 and Thorowgoods (a Common pleas, the word eqaally was taken 

| operatively, and not fn common conftraction, and in Lewin and Dods caſe 
| 4 0 in the Common pleas , 36 and 37 Bliz. the woꝛd equally was held by two 

| Ap 3 443 4, Judges to make a joynt tenancy, and not a tenancy in common; and 
7 in this Court alſo the Judges were divided at the firſt ; but afterwards 
Pop. 


XU 


JM 


— — 
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Popham changed his opinion , and it was adjudged a tenancy in common , 

and afterwards a wꝛit of Erroz was bzought in the Exchequer Camber , 

and there the judgement was affirmed , Paſch, 41 EIN. B. r. rot. 279. Alſo 

the ſubject matter here is apt to teceibe a tenancy in common, here being tn» 

tended a p2oviſton fo2 child en, and thefr ſeveral poſterities , which a ſar- 

vivo2ſhip would deſtrop, 37 H. 8. Bro, Deviſe 29. and the very intent of the 

De viſoꝛ appears in the u ii to be as J have argued. Roll chief luſtice, A 

hold here is a tenancyin common, and that it ſhall goe thzoughout., and is Word. not to 
not tobe ditided, and the intent of the veviſoz appears in the teil that eve. ** e ved 
ry one ſhall have bis part, and theit heirs , ſoz hete isa proben made foz ; 1. 
Childzen, and the wozd reſpectively would be idle, t another conftruaton 

ſhould be made, and would ſignifie no moze than what the law Ta(d/with- , ms gr. 
ont it. Azk and Newdigate ad idem, and Newdigate cited Dyer 326 Hunt-,, 2 
Hes caſe , ſo judgement was given for the Plaintif, niſl, 7 


Shepheard and Gray. 
Hill, 1654. Banc ſup. 


— 


Trin, 165 4. t. 671. 20 


A Writ of Erroz was bꝛought to reverſe a judgement given in an Aqt. Error in 
on upon the Ceſe in the Court at Doacaſter , and the Erroz aſsigned h C 


was in the judgement, which was entred thas , and the ſaid Shepheard, to 
wit the Defendant, wall be in mercy of W. Gray, to wit the Plaintif, Roll 
chief Juſtice , This is erronious , foz He ought not to be in mercy of the 
Plaintit, but of the State, Therefore let the judgement be reverſed, a 


Lamplew and Hewſon. 


Hill, 1654. Band. ſup, | 21 


A Fter a verdic in an Acton upon the Caſe brought foz theſe wozys , Arreſt of 

viz.1 was never aTraytor to the State as you have been: It was moved in Ali g 

Arreſt of Judgement by 1urner foz the incertainty of the Declaration, foz v. 

that it appears not thereby that the woꝛds were ſpoken of the Plaintif, oz 

to the Plaintif , and betauſe it is not ſaid that the wozds were ſpoken falſo 

et malitioſe. Shafro of Countel on the other ſive anſwered, that it ap- 

pears the wo2ds were ſpoken upon conference betwixt the parties and 

thereby doth appear a ſufficient averment , that th: words were ſpoken of 

the Plaintif, Roll chief Iuſtice , The Declaration impites that the wozvs 

were ſpoken falſo et malitioſe,q ther nerds not an expzeſs averment that thep, | | 

were ſo ſpoken, as there ought to be in an Endiament, and this Declaration verment 

is laid two years after the woꝛds were ſpoken , Therefore take your Iudge- good. | 
udgementy 


ment except better matter be ſhewo, 
Hill. 16 54. Banc: ſup. 5 
{ Fozein plea, which is to ont the Court of the Jurisdicfon in the canſe r (ear « 


depending ought to be ſwozn to be true, oz elſe is not to be allowed by tocein pica, 
the Court. $0 ruled by the Court. 


Kkk2 Dod 


1 


— 


Hall — 1654. 0944 & p * (. 2. 
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Debt upon an 
Obliga! ion to 
ſtand to an 
Award. 


Award de & 
luper pr xmil- 
ns, 

Breach nor 
well aſ>igned 


24 


Arreſt of 
Judgement in 
an Action up- 
the Ciſe for 


4 words. * ſand pounds profics 0 
Iz 4 /-< in. words into the order for your mes, nor a verdict found ſoꝛ the 


[Z 


Hen. Ward! 33 x 


Inſecnhbble 
word, 


N Action 
where no 
dammages. 


Dod and Herbert. 
Hill, 1 65 4, Banc, ſup, 


Trin. 1 854. rot. Q: 


Od bzought an Action of Debt againft Gregory Herbert an Attozny 

of this Court upon an Obligation to ſtand to an Award. The De- 
fendant pleads no Award made. The Plaintif replies and ſe ts ſozth the 
Award, which was, that tte Defendant ſhonld unto the Plaintif 
100 l. at two ſeveral dates of payment, and aſsfons the h in not paying 
the 100 l. actoꝛdingly. To this replication the Dełendaat demurs, and the 
exception taken was, that it doth not appear fn the Award, that the Award 
is recipzocal : but that is onlp made on one part, It is true by the allegation 
in the pleading it doth appear : bat this helps it not, foz it ought to appear 
in the Award ft ſelf. Koll chief iuſtice, the Award appears to be made de & 
ſuper przm:ſfis,and that map help it. But the Plaintif hatb not well aſsigned 
the bꝛeach, fo2 the bzeach is not aſsigned upon a good part of the A ward, fo2 
there is no cauſe ſet fo: th in the Award wp the Defendant ſhould pap the 
too l. Therefore nil capiat per billam, niſi, &c. {83 He 4<9 1. 


Herfly and Baynton. 
{all N 1654. Banc, up. 
Trin. 1654. rot. 1384. 


Hef? bzoucht an Action upon the Caſe againſt Sir Edward Baynton, 
fo2 ſpeaking of theſe wozds of him, viz, You have couſened the State of 
200001, and I will _ it, lor you have received five and twenty thou- 

the Office, and not compounded for it, and have foiſted 


Plaintit, it was moved in arreft of Judgement, that the wo2ds as they are 
laid in the Declaration are not actionable : fox the Plaintif doth not entitle 
bimſelf to the Office, but only to eleven parts of the p2ofits of the Office, 
and ſo he cannot be ſcandaltzed by the wo2ds as an Officer,x Hob, 2677268, 
Sir Miles Fleets woods caſe wns cited, and Hob. 76*Bray and Hymes caſe, 
and 4 lac, Cars and Rans caſe, and Hill, 14 lac. Snails caſe, and 20 lac, 
Curle and Tucks caſe. zly. Perc is no averment that Whitwick vuring whole 
life he claims the office was alive when the wozds were ſpoken , and it he 
were dead then he was no officer. And the ſubfequent woꝛds do qualifle 
the fozmer part of the woꝛds. foz the receiving of the grgnp ig pot an offence 
oz coſening of the State, 14 lac, Godard aud Gilbects caſt tn the Common» 
pleas, and foz the wozd foiſting it is an fnſenſtble wo2d, and therefoze 
cannot be acfonable, and the Plaintit voty not aber. that he did not foiſt in 
woꝛds into this oꝛder, but only ſapes, he did not foiſt in woꝛds into any 02 
der. And though the wo2ds were actionable, vet at the time when the Acfon 
was b2ought Henly was pardoned by the Ac of Oblivion if he had done it, 
and ſo could not be damnified by the Defendants ſpeaking the trozds 
if they were true, and ſono Action lies, ſoꝛ no dammages could be reco- 
vered, Hob, S. 2947 Chuddington,and VVilkingcaſe, LE, 3. 3+ 12 Eliz, 
Bartons caſc, 20 Aſſ. Pl. 7, 6 Rep, 17,6 Iac. Serles t £4fafto on th? fame 
fide urged, that it appears not by the Declaration that Henly was an Oſficer, 
02 that Sir Edward Bayrton knew him to be ſo, and ſo here is an fil induce⸗ 

ment 
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ment, and Sir Miles Fleetwood . that he 6nght to know that he 
was an Officer, and there the wo02vs vere poſitive andeertain, bat id they 
e and the wo2vg are to be confttn- 
ton. 


are not here, noꝛ do telate to bis 
ed as they lye together, and ſo ſome of them are ofa bery ambiguong 

ftracion and uncertain, and others of them are inſenſible, and an averment 

cannot make ſenſeleſs- words to be ſeriſe, Andin the caſe of Cure and ge = fee. M. 
Tuck, 20 lac, no judgement was ever given, ar d pet that was ronger than 33 * 
ourcaſe, It was alſo urged by Poi on the ſame five, that it appears not 

that the mony ſpoken of dis belong to the State, 03 was to be compt 
foz, fo2 it may be he received the nionfes befo2e he was a Delinquent, and a 
then he was not to compound (02 them, Hob. Bradſhaw and Walkers 

caſe cited; Sergeant Twiſden fo2 the Plaintif held the tro2vs to be actfon” 
able, and cited 8 Car. Culme and Denhams cafe, where it was avjudged, that | 

to ſap a man was a coſening Knave areactfonable wo2vs, ond 16 lac, Sir A 62 6 
VVimam Brunkers caſe, and Hill. 165t Srrode and Homes caſe in this“ — 338 75 N 
Coutt, and Trin. 1653. Towneſend and Barkers cafe ; and in this Cafe is d 

an inſtancing wherein the Plaintif hath coſened which makes ft moze plain, 

and it is alſo aggravated by ſaying he had coſened, the State, foz de hath 
thereby incenſed the State againft the Plaintff ; and the words in them⸗ 
ſelves are ſcandalous and pzejudictal alſo, foz if he hath not co 

he is no Officer, but hath loſt his Oliice, being lyable to be ſequeſtred, and 
the wo2ds here, ſhall be taken in ſenſu compoſito, andnot in ſenſu diviſo, foz Senſus com- 
they are poſitive wo2ds, 8 Car. Redwood t Smiths taſe, and the laſt wozds are —— Arles 
only ſpoken to inſtance the Cauſe of ſpeaking of the fozmer , and it is not a 
matertal whether they be actonable oz not, but the meaning of the woꝛzd 
foiſting is not ſo doubtfull, but is very well known, and ſhall be intended 
that he had falſelp put in woꝛ ds into the ozder, and ſo they are ſcandalous as 
well as the fozmer, 5 Car. Alleyns Caſe. And there is no neceſsityhere 
to aver the life of VV hicwick as is objected on the other ide, ſoz the Office 
was fo; the life of Henly and V Vhirwick, and the ſut tibet of them, und it 
the averment were neceſſary in ſome Caſes, yet here it is not, becaz'e 
Wbitwick is an Officer upon Recozd in ti is Court , where the Aaton is 
bzought , and ſeen to be alive here in Court; and befives, the Statate 
of 21 lac. Id help this it need rcqufred, it being-after a verdi, and 
not upon a demurrer; and beſides, here is an averment , that he hath not 
foiſted woz ds into this 02der in effec, foz he hath averred, that he hath not 
foiſted woꝛds into any 02der, and ſo conſcquently not into this, 2 R. 3. f. 7. 
12 H. 7. f. 23, And the Ac of oblivion bath not pardoned this offence, as is 
alſo objected. and though it ſhould, pet it muſt be pleaved,that the party may 
appear not to be excepted ont of it, as many are, and the Jury have here 
found foz the Plaintif, and ſo it ſhall be intended that he is out of the Aa, 
and he ought ro have averred it befoze, oz have given it in evidence, and 
ſo he pzayed judgement foz the Plaintiff, Roll chief Juſtice, you miſtake 
the exception, fo2 they ſap that Pr. Henly fs pardoned by the Aa, and ſo can⸗ 
not be damnified by the wozds if they 4 ere true, and ſo they are not acfona- 
ble, Twiſden , By their pleading it appears not, that r. Henly is within 
| the pardon,ſo3 there are many perſons excepted out of tt. Roll chief luſtice, 


But it it be ſo, pet if the woꝛds do not relate to him as an Officer thep ate 
not ad ionable Wild, The woꝛds are ſpoken intentfonally in relation to 
bis Difice. Roll chief luſtice, He was not an Officer at the time of the 
wozds ſpoken, fo2 he was ſcqueſtred, and then what ſcanval can they be to 
hin, Wild, The Jury hath found that he was danniftcd, though the wozds 
were true. The firff queſtfon here is, trhether the wo2vs, as they are laid, 

relate to his Office, ſoꝛ de is not an Officer, no2 can the Aaton be b ougbt 
by him as he is ſo, but this is not much = purpoſe : but the deceit alle⸗ 
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438 Hill. 1654. 
ged to b2 done to the State charged upon dim is the cauſe of the Aaion,. and 
it is ſald that he deceived the State in his compoſition, foz his fine, and fo; 
folfing wozds into the oꝛdet. and if he fofſted not any woꝛ ds into any oꝛder 
Averment. then be did it not into this. And thexe is no need to aver Whitwicks life, foz 
he could not receive the p2ofits of the Office it Whitwick were dead, and 

th: refoze he ſhall be intended to bo altve ; — doth — — ariſe to 

the il by the ſpeaking of the wo2 ds, loꝛ he danger thereby of ſe- 
—— by ſuch foiſting of the woꝛds; and in the common underſtand» 

ing · ol the woꝛ ds they ſhall be taken to be meant of falſifying of the Commit. 

tees oꝛdet, and one man ought not to lander another ; and ſay that pou had 

not notice of the Dzdinance tout hing which he is landered, it is not to the 

purpoſe, foz pou ought to take notice of the Oꝛdinance. Neudigate luſtice, 

to the ſame effec, that the woꝛds are adionable. foz as they ate laid, Henly is 

bzonght therby within the compaſs of Sequeſtration, and the wozds in them. 

ſelves are adionable, becauſe they inſtance in what thing he coſened 

the State, and the ſubſequent woꝛds do not qualifie the fozmer, hut ag · 

[140 Frabate the matter, and I concetve it not neceſſary to aver Whicwicks 
e life, but if it be, ft is averred here; and ſo judgement was given for the 


tor the Plain 


tas, Plaincif, niſi, & c. 
North and lames. 
Hill, 165 4. Banc, ſup, 
26 Trin. 165 1+ rot, 1666. 


Error to re- Writ of erroꝛ was bꝛought to reverſe a judgement given in an Actor 
verſc a judge- of Treſpaſs in the Common-pleas upon a demurrer, the erroz aſsign- 
— 1 in Tie gy was, that there were diſtontinuances in the Pꝛoceſs, and it was ſhewed 
Pilcontian- by Howell of Counten with the Defendant in the Writ of erroz that 
ances, this is helped by the late Statute, which ſapes, that no Writ of erroz 

ſhall ſtap execution, and Judgements upon Demurters, as this is, are 
within the Statute, Roll chief luſtice, By pour reaſon a Writ oferroz 
will not now lys foz any thing. The bzanch of the Statate is to be intended of 
matter in fo2zm only, but this is matter of ſubſtance notwithſtanding the 
_— of the Statute alleged. Therefore let the judgement be reverſed, 
nili, & c. 


Reverſcd, 


Yokchurſt againſt Scott. 


Hill, 1654, Banc, ſup. 


Hill. 165 3+ rot. 35. 
ab 
Deb upon —— bzought an Action of Debt upon an Obligation againſt Scot, 
an Obligari- the Defendant pleaded non eſt factum. Upon this a ſpecial verdict was 
on, and a ſpe» ound, wherein the queſtfon was, whether it was his Deed oz no, becauſe 
cial verdi &. the Obligation was, that he was bound in centem libris inſtead of centum 
libris. Green foz the Plaintit held it a good Bond notwithſianving this 
Falſe Ortho- miſtake, becauſe cencem doth ſonnd like centum, and he cited many Caſes 
graphy, to p2gve , that mil · wziting of wozds in an Obligation ſhall not hurt it, as 
Hob. 34- Tobe ge. foz triginti, and ſeſſanti foz ſexcenti #6 ig und Oſ- 
borns caſe » ſewenteen to ſeventeen , 9H, 6.f, 7, and Pinder and Tugges . 
caſe 
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caſe in this Comt. and- 2 Can Davis pork So 
babe found that the Deſenvant did ſeal and deliver 
Dan. ol ct ſve The crit ah bud 


wherein the Defendant became bound, 
why the —— ſnould not bave — 


Cooks and Chambers- 
Hill, 1654 Banc, fop: | nl 


Ooks moved ſoꝛ a Pꝛohibition to the Pzerogative Court fo2 pꝛocted · For 2 Piohi- 
ing againſt htm there by way of attachment foz not obeying the De- ne 

tree of that Court. The Caſe was this, Cooks and Chambers being in ſute Cs. 
in the Pzerogarive Court foz Letters of adminiftration of the Goods and # U 
Chattels of one that dyed inteſtate, at laſt they agreed by conſent, 3 (path 10 | 
Cooks upon putting in bond to perſozm the decree of the | 
Court, touching the diſtribution of the Inteſtates eſtate ſhould have the ad- 
miniſtration granted unto bim whereupon de did enter into bond, and how 
the Letters of adminiſtration granted unto him, r ys 
made an oꝛdet 02 decree that he ſhould diſtribute the eſtate —— 
manner, and foz not- perſoꝛ ming of this decree Chambers 
him in the Pzerogative Court by wap of A NS 
gainſt the Pꝛobibition that this Court is now abſolute by the late @tatnte, 
and that there is no appeal from it, and that the decree made was made 
conſent-of the parties, and therefoze it was no reaſon; to grant a 
on to Hinder that Court from fo2cing the party to perfozm the 
geant Twiſden anſwered, that the conſent of the parties cannot g| 
ridiction. to that Court which they had not befoze. | Roll chief That 
is true, bat by conſent peradventute it map be as it is here, bat 
compen them to conſent, and they have no autho2ity given — 
late Statate, but they have only their old authozitp, and it wouſe 
gerous to out the old, and here is a decree made by conſent of both — Admiaiſtra- 
but bring us Preſidents where a Prohibition hath been granted after- an admi- ron by con- 
niſtration granted by conſent as this. is, At another dap Latch movedagain ©**- 
foz- the Pzobtbition and ſaid, that the attachment was granted beyond the 
Convition of the Bond given in Court, and they have no power ti alward 
ft, notwithQanding the diſtribution of the eſtate be not made to 
the bond, lor the Oꝛdtnance of Patiament xn no ſuch . 
aly · Thep cannot ozder fuch a diſtribution of the eſtate, 
our conſent , foz our conſent was, that the clear eſtate only ſhould: be df: 
tributed; -and not the whole eftate , and we have fir p:eſidents here to 
pꝛode that they ought to pzoceed upon the Bond, and not as they habe done, 
+ we could have bzought a handzed to the ſame purpoſe ii we had thought it 
needfult; And their giring of us the adminiſtration upon the bend given;doth 
abztvge them trom maktug any 02der to diſtt the eſtate, 02 to oc 2 
by attarhment, and Slaynyes caſe, Hob. f. 85 Tucker and — | 
Hob. 1917 were cited,” Wild on the other ſide agreod/ the books: cited, but 
tatd, here is the conſent ot the parties, that the adminifGration ould be as 
it is dete, and that agreement was befo:e the avminifration granted. 

Roll thief luſtice , Will you conſent to bring an Action upon the and | 
wav the probibition. Adſwer to this to morrow; . At another day & was No Attach- 
Moved again, and then Roll chief luſtice anſwered ,. Proceed upon the ment. 


Bond, for they cannot grant an attachment for not performing the i 
chouphi it was made by conſent. Wild repiped, 2. . omg 


de cent 5 


Judgement. 


Ser- 
8 4 Ju- 


| nk, they have ſubmitted to it. and the attachment is granted 

to the Court who made the decree, and the late Ozvinance 
doth give them power to commit ſuch as mall vdiſobep the decrees andozders 
of the Court, Roll chief Tuſtice, appear, and plead to it, and try their 
power that wap, J believe that it parties will conſent that adminiſtration 
ſhall be granted in truſt, it map be ſo granted, although it be not in the u- 
ſual way, and as the Statute doth direc , but the taking of the Obligation 
ties them up to that remedy, and they cannot pzoceed by way of attach: 
ment, Therefore take a prohibition as to the attachment, and appear to it, 
and try the matter, 


Prohibition 
granted. 


Boyle and Scarborough. 
ill. 1655. Banc, ſup. 
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N P 7. 7 Hill, 53. 7. 196. 
2& 
* — bought an Action upon the caſe in the Common pleas a- 
the C:\- up- O gainſt Boyle, upon a pꝛomiſe, that whereas his ſon William did owe uns 
on a h omiſe to Scarborough 500 l. and Scarborough did intend to ſue a _neexeat regnum 
end judge- apainft him, to hinder him from going out of England till he might recover 
Bemuner his debt, Boyle the Defendant did pzomiſe that if ye would fo2bear to 
and wrir of (ae out an ne exeat regnum againſt his ſon William, he would pap the debt; 
Erior ro te- Upon this Adion the Plaintif obtains a judgement upon a vemurrer, 
verſe ic, Wherenpon Bovle bzings a w2 it of Erro? to reverſe this judgement, Mhe ! 
pleadirig inthe Common pleas was thus, the Defendant in the Acton in 
the Common pleas was ſued by the name of of Robert Boyle Cſq; who ap- 
pears and pleads the Statute of limftations of Actions of 21 act 7 
Plaintif replies that he took out an Dziginal againſt him within 6 pears 
out of the Chancery by the name of Robert Boyle Eſq; and outlawed him 
upon that Oziginal, and that afterwards the Defendant Boyle came in and 
reverſed the Patlaw2y, the Defendant re joyns and ſaps proteſtando, that 
he took not ont ſuch an ozʒiginal within 6 pears, fo plea ſays , that he was 
a Knight at the time of the Oziginal ſued fozth, the Plaintiff ſur-re- 
jopns that he came in and reverſed the Outla im upon that O:igfnal,.foz 
want of pꝛoclamation, by the name of Robert Boyle Eſgitfre, The Defen- 
dant by way of Rebatter ſaps , that he was a Knight at the time of the 
Datlawzy reverſed ; the Plaintit by wap of ſar-rebuttter ſays, he rever- 
ſed the ontla way by the name of Robert Boyle Cſq;/ upon this the Defen- 
vant demurted, and upon the demurrer judgement was given foz the 
Plaintif, and upan this the wꝛit of Erroꝛ was bzonght in this Court, The 
u can Etrozs alotoned were, 1. That here was no good conſideration foz this 
« proſe, Momile,, tos there is no ground of Action ſhewed againſt the ſon , nos that 
IF, he had been at any charge in the pzoſecuting any agton againſt him, and Ro · 
en fyer and Lyngdales cafe 1630, in this Court , and nd Cottons caſe 
"1" ©Þ Hob. 2 46'as cited; and 2ly. there is no ſuch walt ag an ne excatregnum in 
: the Regſfter ; but only a w3ſt to give ſecurity not to go out of tht Realm 
to the publique pꝛe judice of the King and bis people; and here is no ſuch 
matter but only that he owed 500 |, and therefoze he would ſue out the wztt, 
and though the confiveration ſhould be good, pet is not the Plaintits replt- 
cation good to tye the ſecond it ro the firſk , fo2 he doth not ſap that the * 
ſecond is pro una et eadem cauſa , and ſo ft is fncertain , Brook Treſpaſs 
| 85.9 H. 6. and there map be ſeveral pzomiſes made here in one day, and it 
Rejoyader, the replication be good, pet the rejopnder is good, 19 H. 8. 43. Ve only 
ad. 
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admits that he being a night is the ſame perſdn which was ſued by the name 
of an Eſquite ; Hob. 171 Scukelyes caſe, Ans here is a judgement by a ni- 
hil dicit, and no warrant of Attoznep, fo2 it is in latine, which being nce vw arrane of 
the Aa foz Law pꝛoceedings to be in Engliſh, is not good, and ſb it wag A conny. 
pꝛayed the judgement might be reverſed, Lacch on the other foe pzapey 
to affirm the judge ment, and de argued, 1. That hete was a good conſive- 
ration to ground the pzomiſe upon, foz this w2it of ne exeat regnum may be 
ſaed fo2th by any one, t here is a benefit to the party in the ſozbearing to ſue 
it fozth , and here is good cauſe to move foz this wait, and it is in the viſ- 
cretion of the King to grant it 02 not, but it concerns him in dis honoar 
to grant it, Regiſt, 193? 1 94, Brit, 182. Cooks inſtit. 1 30, There is cavtion 
to be taken of petſous licenſed to go bepond Seas, that thep pay thetr debts. 
2lp. The replication is good, and it is not neceſſaty to aver that the ſecond Arerment 
Oziginal was foz the ſame cauſe; firff, becanſe it is in an adton upon the 

caſe, and is ſet fo2th at large, which hews verbatim that it is foz the ſame 

cauſe, and is plain in it ſelf ; and 21y. it is ſaid that he ſued oat the 
Oꝛiginal pro couſa prædicts, which is a ſufficient averment, if an 


ment be neceſſary , 13 not 

is another cauſe of Auton, foz when the ſecond Oiiginal was ſued fozth 
the damages were increaſed by facreaſe of time, it being a year after the 
ſutng fozth of the firſt ; Foz the te ſoynder it is to be conſidered, x, 
ther the party be eſtopped thus to ptead. -2ly, It be be not, pet whether the Efoppe!; 
matter ſet fozth be good, Foz the 1. J hold he is eſtopped by coming in 
gratis as an Eſqutre, to ſay that he was a Knight , and he not be ing bꝛougbt 
in cuſtody, Dyer 192? There he Mall no other name; but here he hath 
not alleged it as he ought , fo he to conclude abſque hoc that h: was 
an Eſquire, and he hath affirmed himſelf to be an by ſaping & pr» 
dictus, &c. bat he ought to have alleged ſpectally that Robert Boyle Knight, 
who was ſued by the name of Robert Boyle : ad2E 4 f b is a- 
gainſt the otier books , and the law is otherwiſe. Jt is true the old 
book of Entries, Title Treſpaſs, and ſome other Pzefidents which paſſev 
lub ſilentio are againſt me, but the Law generallp ts againft thoſe P3eft- 

dents , as Reſtal entries brief 54, 19 H-6. 13644. which lay, it he come 

in he is effopped , Br, Fit. Deſt 6 26. 33 H. 6. 3.435 H. 6. and many 

other books , and the book of /9 H. 6. 4 which is objected on the other ſide 

is againſt them, and Dyer, f. 58, But though he wete not eſtopped, yet we 

map take advantage of the firſt Dziginal wit, fo it is but abatable by the 
miſnoſmer, and ſo not abated ; and yere is a la in the te joyndet, foz he ad 
ought to have traverſed that he las not an Eſquire, which he hath not done. 4 1 l. 
aly. The 26 of March {safter the aꝛiataai ſued fozth, and ſo it is uncertain Tc:1cc(@, 
in refpert of time, when he was a Knight, Plow. 27 by Morgan, 5 H. 7. 

5 *And the warrant of Atto2nep is good, though it be in Latine, and ft it 

were in Engliſh it would be errontous, foz the entry is material, and the 
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conſt ant pꝛadice is not to enter the warrant betoze the tue, Trin. 8 t pe. f. K 196p | 


Morley and Morley in this Court, and here is not the entrp of the warrant 

it ſelf, but the Entry is that he ts Attoanep by Warrant. Roll chief lu - 

ſtice, If one bing a wit of 1000 |. and it be abated, and then he b2zing a- 

nother wait foz the ſame debt, map be increaſe the damages accrued be. . 6 

twtxt the firſt watt and the ſecond - Certainly no, foz the ſetond lozit is damage. 

bat the rene wing of the firſt wit, and is not a new wit; But here are di- 

vers points conſiderable, therefore ſpeak again to it, But a ne excat 

num is uſually ſued fozth in ſuch caſes as this, although that oziginaliy this *'*" 

unit was only uſed in buſineſſes which concerned the State, and not in p2i- 

vate caſes; and the fojbearance to ſue it is a good conſideration to 

an ation upon. At another 6 ?\ 
and 
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Confiderati- 
on. 


Agreement. 


Averment. 


EHppie. 


Miſwo{mer 
plcaicd. 


Implicarion, 
Co ſideta- 


tion, 


| Hutt 39 N 
+ (to 249 45 
Replication 


Averment. 


Cauſe of 
Act ion. 


4. 1+ 94 1 in this Court, this point was reſolved in Theophilus Fi 
Miſnoſme:. and the Pilnoſmer objected is not matertal, fo2 he is 


Eſtoppel, 


Apparancc, 


Entry, 


Fil. 654 


— and be p2aved the judbSement wright be reverſed, and in bis Argument he 


made-theſo aus ens. 1, Whether there be a good conſideration to raiſe 


a y2omiſe;, and be hold there iM. pet, becauſe it doth not appesr fbat the 
Plaintif had avy cauſo of Aatoia Nat. Brey. 85. A, f ne excat regnum is at 
the ſute of the King, and not at the ſute of a common perſon ; and whereas 


it (5-objened that the King may tap ay one (rom going beyond @£as, A 
anfwer that be cannot ay any! ons ſoꝛ every cauſe, but ion acanſe which 
concerns the State; and if there were in our caſe a good cauſe to ſue out this 
wilt, the agreemont betwirt thy not to ſue it out is not « good a- 
grement, Hob. 154. Dyer 296 Every one may go out of the Aingdom 
at bis pleafare. lx Here is wo averment that both the Oziginals were 
ſued fo2th ſoz one and the ſame cauſe , although that they agre literally, 
Hob. R ſter and lackſans caſe, 3ziy Were is no good averment, be- 
cavſe it cannot be thereby known fo; what cauſe the laſt Oꝛiginal was ſued 
fozth , Cook Inf}. f. 20. Alx. there be an averment, pet it is vold 
by the parties own ſdewins, 45 E. 3.27 21 H.. 24. And our caſe differs from 
the caſe of 10 lib. al objeced, fo: there the averment was the Defendants 
averment , but bore it is the Phoſntifs, Alſo the damages in the firſt ©1t- 
ginal , and the damoges in the ſecond Dzipinal de differ , which ought 
not to be; but they would agree; otherwſſe the 
pzeſumed to be bath of them taz one and the ſame cauſe, 6 Rep, 
caſe, 12 H. 7. 4,3 H. 6. 9 And the party ſhall not be efopped hers, to ſap 
that he was a Knight , and this miſnaſmer is well pleaded , fo2 there are 
but two ways to plead miſn , and we have pleaded it one of thoſe 
ways, Cooks Entries 689, 690. Tit. Outlawriet, Raſtal brief 608, Tit. 
Treipaſs 6'0, any the p2efivents of t E. 4. 3. and 21 H. 7, are with us , that 
he ſhall not be eſtoppen, and he pleangnot erp2aſly that be was an Eſquire, 
but only by way of imylication. Ser jeant Twilden on the other finc pꝛaps 
fo2 judgement , — Teens, foz be 
ts intitled to have this w2it by Fiz. Nat. rem 85 tt is ſaid any per- 
ſon map make a ſurmiſe to hade this'wzit , foz it canduces to the benefit ot 
the Plainttf. and of the Defendantalſs, and the King may hinder any one 
from going beyond Sen , 9 Car. Megdi caſe, 18 lac. C. B, H lers 
caſe citeb by Hobart to be adjudged ,:43 & 44 Eliz, Rippon a „ Alp. 
The Replication is good notwithſtanding the Ob it that hers 
is not an averment , that the ſecend Oziginal ts fo2 the ſame cauſe as the 
firſt was, foy it ts not neceſſary to make ſuch an averment , be» 
cauſe that this is a ſpecial particular Action, and not general 
Action , pet here is an averment if it be -neceflary, Thirdly, 
ya fond variance though the daz2222ges doe differ, fo2 the wzong 
done fs pꝛoperlſp cc cuuſe of the Action', and not the dammagos ſnLerev by 
the wꝛong, and the encreaſe of tima hath made the damages to encreaſe,and 
fo to differ, 46H, 8, f. 6. in a ſecond deliverance, Hill, 8 Car. entrep 5,Car, 
Laws caſe, 
to pload it, 
becaufe he appears gratis by the name at hiꝗ:t not upon the Sheriffs reto zn, 
Dyer 1927 he mult be admitted to bo the ſame perſon, and ſo is titopped to 
ſap the contrary, 19 H. 6. . 65: the Book of 19 H. 6. f. 43. is not againſt 


me, {01 there the party came in upon the retozn of the @herff, and net volun - 


tartip as he doth dere. Mifo the warrant of Attdznp entrev in Englith 
doth no hurt notwithſtandivg the objection that all pleadings ought to have 
ben in — En warrant of Ar- 
tony map be entred at an , ere is no pꝛeciſe time direcy ſoꝛ 
the got tt. 41 E. rr 15 Ho H Ed. 4 f. 1 5. Stat. 32 H. 
3, Ca warrant of Attozny entred at any time pending the plea is good, x at 

the 


not be 
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the time ol the entring of it by the late Þtatate it onght to be in Cugliw. 

Roll chief luftice mutata opinione ſatd , he may; encreaſe bia dammages hy i acreaſe of 

his ſecond Adion, otherwiſe it would be unreaſouable , ſoz bs hath been de · damm: ges. 

layed twenty years by the Ontlaw2y of the Defendant, And here is alſo a 

good conſiyeration to ground the Adion , v. the fe bearance to ſue out this c,,Gtcraion 

Writ of ne exeac regnum, (03 it is beneficial to the Defendant, and it is (02 

the Kings honoz to grant it, and the party by ſozbearing to ſus it, ia freed 

of trouble, by not being ſtayed in En land to be ſued here. And hero is no 

need of an averment, foz it appears that both the Oꝛiginals were ſued Averment. 

ſozth fo2 one and the ſame cauſe, But the queſtion is. touching the mannar 

of the pleading, whether he be not eſtopped to ſay that be is a Knight, E£f-ele. 

and not an Eſquire, and J ſee no reaſon wby he ſhould be eſt eyed to ſap 

ſo, notwithſtanding his voluntary coming in to reverſe the my, foz 

he comes in to ſave himſelf from arrefting, and the lying under an Oat- 

lawzp, and it would be miſchievous ff he did ft net. and take all the plea Cengcuckion. 

— 1 , methinks it (@ god, and the entry in Engliſh is good, fo2 it is 

to affirm a judgement, and being good both wates, we will take that which 

makes the judgement good. Vet let it be argued again. At another day the 

Caſe was put again, and argued by Sergeant Glyn that the judgement was 

not good, and firft he admitted, that here is a god conſiderationto ground Conſideration 

the Adion upon, aip. e made que ſi ion whether there be a good averment Avccmenc. 

touching the going beyond Seca, and touching the ſum, and he ſaid, that the 

jadgement given in the Common-pieas was foz the reaſon that be came in 

to reverſe the Oatiawzy by the name of T/quire, and this is by Eſfopls : Eople, 

But J concefve it is no Effople, fo; Knight is part of bia name, and fo the 

Outlaſr zy is not good, 26 H. 6, there is no Eftople mide by the wesd pres 

dict. But if it be an Eftople, vet the Plaintif relies not up it in big 

plea, but upon other matter, and that fo: theſe reaſons, 1. Beeauſe the 

coarſe of pleading is generally ſo in reverſing of it is hexe, ?1cading, 

and ſo is the old book of Entries, although ſome P3eſidents run ide other 

wap, and in the Common · ple as it bath been adjudged good ant is berg 

pleaded , and he may well aver, that ge is not the ſume pet ſun-. n - 

ftoples are taken ſtriaiy againſt him that pleads them; and arenotfabourep 

in Law, and ſhall not be therfoze taken by impliratton. Cooks kt N but tmpl'cnion. 

if there ſhould be an Efople hore, it maf be by {implication anly un there 

ought not to be an Cfople againſt an Eftople in the fame Reeo2d,/40 it 

would alſo be here, foz he may as well be'eftopped to fay that ve (#8 Knight, 

as to ſay that he is an Eſquire, Next the Plaintifs concluſton is not gon Conclufcn, 
e, and a good plea With an {ll conclnſſon is 


i 


lo he relies not upon be | 
not good, 18 H.6. f. 33. A Rep. ins£a(e, Roll chief ſuſtice, Pakes he not 
the concluſion upon the Reco2d- let it be tead upon the reading it he ſald, that 


de relies not on the concluſion and ſo the Eſtople is relyed upon. Sergeant 
T wiſer, In our@ur-rebutter we rely upon the Cffople,althongh'we do it not 
fn our re ſoynder, and ſo it is good. Sergeant Glyn, But you do not conclude 
upon the Reco2d, to Wt, whether thall be reeethed anainfit the Recozv, 
as pou onght to do, 22 H. 6. f.. Roll chief luſt ice, It is fneffec ſutp to, 
though ft be not in exp ele wo2ds. Finch Henage on tze other fibe arguen in 


affirmarce of the judgement, and fol, the queſtfoy 6 whether eh rr 
in by the name of Eſyaſre to reverſe the Outlaw?y not be an Clople pn e. 

to him tofay aſterwarvs that he was a Knfght, and J concetve it is, becanſe = 
he that cvnes in gratis to reverſe an Dutlaw2y ſhalt not plead (mer, Miſnoſmer, 


6 E. 4. f. g. he who comes in gratis fs not p2ejudfced i he be not allotbe! 
plea, bat ff is otherwiſe (ſhe come in upon pꝛoceſs to reverſe it. at ** 


is leſſe miſchie dous to deny the plea of Pifnofmer, than to a loo ft 
is not allowable, the pleading of * 1 tt it be not true map 


— —I—_—  — _ --- 


— —— 


1 
-the Court, 10 E. 417, 


- Hill, 1654- 
EB. 4. f. 6, 19 H. G. f. 8. There are 4 kinds of 
4 Miſnofmer, Pſnoſmer, to wit , mer of the Chziftian name. 2ly, Of the 
| Sirname, 3ly. Of of Pzofeſsfon. Alp. Ot addition of place, 
and in none of them al mfſnoſmer be pleaded where the party comes in 
i — — 48. & 2 B. 4.5. 27 H. 8. f. 1575 fl. 6. Statham pl. Ertor, 
— 192 at E. 4. f. 8. Fit h. tit. Miſnoſmer 8.39 H. 6. 1 E. 4. and as the caſe 
Eſtople. here is he ts eſtopped to plead miſnoſmer by reverſtug of the Outlawzy 
which is a matter of Recozd, and by it he hath confirmed his name to be ſo, 
19 H. 6. f. 14 Ed, 4. f. 17 Although he might plead Pilnoſmer ff he came 


in by a Cepi, pet there be may alſo plead another wap ſpecially - 


ff he will, and it will be good alſo, 19 H. 6, f. 1. Noz hath he here 

telped upon his Plea of oſmer, but upon the want of Po- 
clamation , and he reverſed the Darlawzp by the name of Eſquire, and 

pet now he will ſay that he was a Knight, which is unreaſonable , 34 H. 6. 

Firzh, Proteſt, 7. and this ts an allegation contra fadum ſuum proprium. 

Original. Bere is a ſecond oziginal, and that is a god Oziginal within the Sta. 
tute; und ft appears, that this ſecond Oziginal is againſt the ſame party, 

and ſo he acknowledgeth by the Recozd, by which the Court map be aſcer- 
tained, that he was the ſame perſon, and his Addition mil · named ſhall do no 

hart. And the ſecond Oziptnal is good as the Court hath agreed upon o- 
pening of the Caſe. Roll chief Juſtice', he reverſeth the Outlam y as an 
Eſquire, and afterwards ſayes he is a Knight, He may come in without 

P2oces to reverſe the Dutlaw2y, where his perſon oꝛ eſtate is endangered 
by it, 39 E. 3. fn Debt, 38 E. 3. but he cannot plead Piſnoſmer, yet he may 
pꝛoteſt, that he is a Knight, and ſave himſelf in another ſute which may be 
bought againſt him, Jf he have pleaded right pon agree, that be is not e- 
Ropped here, and ft appears that he is the ſame perfon, and comes in gratis 
Original by this name, pet it is no eftople, And the ſecond D2iginal fs god, fo2 it 
9 appears that be ts the ſame perſon, and that by the Statate, notwithſtanding 
the vartance , and he may come in gratis without pzoces, and take advan- 
tage of theerroz. But argue again to the point, whether he may bing a 
ſecond Oꝛiginal by the Statute, 118 t dap ft was argued again, but 
A conld not hear, but 33 H. 6. f. 19. & 50 was cited, that there onght to 
Mutual E- be a mutual Effople, viz. on the part of the Platntit, and of the part of the 


Outlaw: y. 


ſtople. Defendant. Roll chief Tuſtice , It appears to be one and the ſame party, 
and we muſt maintain Actions againſt ſhe Statute of Limitations, becanſe 
ludgewent By that Statute the benefit of the Laws taken away in part. Therefore 


sfirmed. let the ludgement be affirmed, 
Hill. 1654- Banc. ſuf. 


W * & Emorandum the two Sherifs of London appeared in Court, in their 
cauſe why proper perſons upon a rule of Court toſhew cauſe why they did not 
execution not grant out execution upon a judgement given in their Court, or elſe to make a 
— NNE fuſGcien retorn of a Certfozart directed to them, becauſe they had made three 
cs infſafficient retorns. Upon this, their retorn now made wzs read, the effect 
f whereof was , that there is no ſuch judgemeat as the Writ mentioneth to 

Vi-w of the make out execution upon, Roll chief Juffice, This is a good retorn,as it now is, 
Record. and if thetetorn be falſe, you may take your remedy againſt them for ma- 
king a falſe retorn, Upon this the Councel prayed that the party might ha ve 
a Copy of the Indgement out of the Sherifs Office, Roll chief Juſtice, You 
_. may have a ſight of the Record, and if they will not ſuffer you to have ir, you 
: may have your remedy agaioſt them. The rule was, that the party ſhould 
iave a Copy of the Reco2d, 


Pac 
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tt be not a deed of bargain 4 /ale enrolled therefo2 ff it be a deed of 


— 
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Paſch. 165 5. Banc. ſup: Og 
l 


Pon a motion foz a new Tryal grounded upon an Affidavit, Roll chief por 3 nc 
Juſtice ſald, That if there be a Mrpal and a vervic given upon it, The Tcyal. #4 

ſame iſſue cannot be tryed again by the ſame Jury, although the Chancery 7! of an 

do 03der ſuch a Tryal, but if there be a miſttpal the party muſt move the O44, 


Court where the Aaion was commenced foz a Venire de novo to ſummon a Chancery. 

new Jury. Nota. f Venire de 
The Protector and Bruſter. 

.Paſc, 1655. Banc, ſup. 2 


Dn upon a rule to ſhew cauſe why an attachment ſhould not tue Cauſe why no 
.Afozth againſt Commt's!oners of Sewers in Suffolk foz ſetting a Fine HI 
upon one foz not obeying thetr ozders, after a Certiorari was delivered unto” 7 
them to remove the oꝛders made againft the party in contempt of 
ſhewed foz cauſe , that the Fine ſet was foz diſobeping a new Dyer 
theirs made Hp om party — — — was — and not to: r 
diſobeping ders removed Certiorari,and ſo it was no contempt 

to this Court. — chief luſtice, The — doth not remove the 
Commiſsſon of ers, and therefoze may pzoceed the C 

miſston not withſtanding the Certiorati. Therefore let — 

ſue againſt them. 


Paſch. 165 5- Banc. ſup. 


T He Court was moved to quaſh a reto2n of reſcons, the reſconſer being 
in Court, Upon this exception, viz. that the Endiament ſets fozth c t felt - 

that the party reſcoued was arreſted-on 02 about the fourth day of February 

and ſayes not certainty when, and upon this it was quaſhed, 


Paſc. 1655. Banc; ſup. 


2 * 4 

1 He Conrt was moved upon an Afﬀidavit foz an Attachment again For an At- 

four that were ſerved v {tha Subpzca out of this Court to appear as 1 
Witneſſes fo2 the Pꝛotedoz at a Tryal upon on Endiament of Perjurp, 
and did not appear, whereby the Tryal could not go on. The rule was, that 

an Attachment ſhould iſſue torth except cauic ſhewed to the contrary. Granted, G. 


Nota. 


Return of 8 


Paſc. 1655. Banc- ſup. 


- 


/ Pon evidence given in a Tryal at the Bar in a Treſpaſs and Ejed«E vidence co 
ment betwirt (oodion and Jones, It was ſaſd, That one map not a jury. 
ſhew in evidence to a Jury an Inſpeximvus of a Deed inrolled in „N 


the party muſt ew the Deed it ſelf, fo2 the inſpezimus is no matter of Re: Mauer of Re- 
£920, But by Roll cbieſ Juſtice, Though the inſpeximns be the inſpeximes cd. 
of the Enrolment, and not of the Deed it ſeit, pet if it be an antient D&v . 
it may be given in evidence, It was then alſo ſaid, that ff it do not ap- 
pear by the ſabzick of a Ded — are to paſs thereby by wap of feof: Peof nent. 
3 ment 


—_ 


— is Paſch. 1655, « > Ca 2 


ment pet the land may paſs by way ol uſe, it there be a ſaffictent conſivera- 
tion exp2eſſed in the Deedto raiſea uſe. It was alſo then ſatd , that ifa 
Indenture, Died do run thus, This Indenture made, whereas in truth the Ded is 
, not indented , yet map this Deed operate as a Deed Poll, It was like- 


Dced Poll, 
wiſe ſais, that it one make a voluntary conveyance upon conſtderatton of 
” Badgeof FMatoralaſfention, and is not at that time indebted unto any, no be fn frea- 
bY fraud, ty with any fo2 the lale of the lands, ſuch conveyance bath no badge of 
27 r 4 fraud, but otherwiſe it ts it he be indebted 02 in treaty foz ſale of the lands. 


voluntary It was then alſo fald, that a voluntary fi da vit made befoze a Paſter 
of the Chancerp cannot be given in evidence at a Tryal, 


Affi da vit. 
Paſch. 165 5, Banc. ſup, 


6 
We ] Na Tryal at the Bar in a Caſe between Bryecrs and Lake fn an Action of 
E — nc. Trcſpaſs fog cutting down and carrying away wod, and the Defendant - 
jultifying as a Commoner foz Eſtovers, It was ſaid, That if an antient 
New Corrzoe, Cottäge which had Common be fallen down , and another Cottage is ere- 
Common be  edintheplace where the old Cottage ſtood ; this is no new Cottage, but 
preſccipricn. ſt map claim common as an antient Cottage by pzeſcription, Nota. 


Timbrell and Bullock. 


Paſch, I 65 5. 


7 5 

| Na LTryal at Bar fn a Treſpaſs and Ejeament between Timbrell and 

| : _ and I Bullock ft was ſafd , that to make a ſuſpenſion of rent reſerved upon a 

$\ſperhon of [Cale fo2 pears, the Lefſo2 mult out the Leſſee of part of the thing let at 

1 wow. leaſt, and hold him out till after the day on which the rent is made payable 

Rent revived, bp the leaſe, and ff the Leſſee re enters the rent is revived. - It was alſo 

then ſaid by Roll chief luſtice , That if one have a leaſe (oz pears of land by 

Deed , and during the term the LeCee accepts to hold the lands foz a leſſer 

Surrender ot term by parol , this is a ſurrender of the Leaſe by Deed. It was then al- 

Leaſe. ſo ſatd, it there be a leaſe fo2 pears rend zing rent at a dap, with a claaſe of 

te · entry fo2 not payment; If the Leſſo2 do enter into part of the lands let 

befoze the day of payment, and at the day he makes a demand of the rent, 

Hot withſtanding this demand, and a non payment of the rent follows there. 

Avoidance of upon, wherenpon the Leſſo te. enters, pet ſhall not this re-entry make the 
a Lcaſc, Leaſe bold, fo2 the rent was ſuſpended at the time of the demand. 


The Protector and the Townol Colcheſter. 


Paſch, 165 5, Banc, ſup, 


80 
Return of e Ernardiſton being te mo bed from his Recoꝛdets place of the Coton of 
Writ of reſti- Colcheſter in Eſſex by the Baylits and Common Councel of the ſato 
aut ion tos Town , pꝛayed for his tozit o reſtitution to the Batlits and Common 


Mace Conmtel therovt to be reſtored, and hath it , and upon the return they let 
, fo2th the cauſes why they te mobed dim, and why he ought not to be reſto- 
red, which were to this efet, Firſt, that he being Recozver of that 
Town, at a quarter Seſsfons held there befo2e bim and others, one Good- 
all was endided fo having two wives, and convicted thereof, and payed 


y | 
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bis Clergy, and was denied it by Bernardiſton the Recoꝛ der, and was con- 
demned to die g wasrepꝛie ved, actet at anotherſpeſsfors held there he was 
notwithſtanding his foz mer judgeinent admitted to dis Clergy, 2. That be 
negle ued to ſit at the publique e ſ tons of the Peace , which ought to have 
been held foz that Town,wberby the Seſsfongcoald not be held. 3.ye made 
one bis Deputy, who was uot an utter Barilter; as be ought to be, and 
cousraced wih him fp3.40 |, a pear to execute I. - 


los a long time to ſit in Court „ 1 cane apy fo; ttyal cou | 
be tryed tn delay of Juſtice, Latch pf Councel foz. Bervarciſtqo tothe rt 
exccption anſwcrev, khough. he bad pzoceeped ay to deny 

| n 


, 603 te doe dem. and ſono —— 


- 31y; The Fattices ure mf ths they; | 
— 

r to | 
nd ih thets cam bo ts (ant t65 eee 
as ſt is ſaggeſted) ſoʒ him to make xn utter Marille bis! 


quarter , 
it is not necefſary 
Deputy, A Carre a it-perſon to de his Dopatp is te generate * 


an accuſation , foz they oaght to ſhew in what he an,, Generet he. 
doth bis contraging with him ſoz money to execute the place foz him, any cuſacion. 
waps concern the coz nos is it maſum inſe, dut is only punifha, Mzlun in ſe, 


* 

ble by the Statute of FE0, 5 nd as to the not trying of the fMues joyned 

in that Court, at the days thep were to he tried ppon , this is no cauſe to 
Cozpos Freehold, 


depzits him of his plate, which is a freehold , foz few Stewards of 
ratiens no otherwiſe than be bath dons , (p3-thgy jp til. they 4 


by? 
cauſes, 02 ary warning given foz tryal 
dim to negled to fit a Court ; And beſides 


freebold without hearing him. At another me 
the Court fo2 their opinfon, whether Bernaediſti 


na, ang 
bad dane. 


Aa 


R 
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Edwards and Stiff. 
9 : Paſch. 2655, Banc ſop, 
Tryalj Moe Vpona at the Bar in a Treſpaſs and Ejectment be- 
Treſ G and 1 Senne ede r 22 the evidence being long 
10 — — the Weatbet bot, the Ju ght have drink, which the 
ury ſuffe ed z bur laid they Bad d. 1 


— ——__ ae wry; they drunk it there before they went out to con- 
ſider of e exidence. Roll. chief Juſtice did then reprove che Attorneys 
72 . or the great charges they uſed to put their Clyents to, in 


— 9 that thenceforth no more thon 3 s, 4 d. ſhould 
1 be ales jun 1225 to pay for his dinner. Nota. 
* 6 a 2 nem iy Palch. 1651 5. Banc. up: 
For a new 
tryal. 
Death of a 
Wirnels, 


part : | 

— Sus 
, Therefoze if the Plaincit will not conſent to 

—— we will not be haſty to give judges 


il edniſespen it. 
0 * * The protector E Gunter. 
Aue dn 74. Faſch. 1655. Banc, ſup, 


U | ; 14:6 19 20 

Toquaſh two Tur tree ttt 

Enden.. I p3tftures in the high way, and it was urged by the Councel that there 
re J Endictments p2eferred againſt his Clyent , two foz erecting the 

get dem. and upon a trp- 


s deld at Eaſt· Griaſteed in the County of 3uſſex, where it ought 
n at the Seſsfons of the Peace held at Baſb Grinſteed fog the 

Roll chief luſtice anſwered; Pon map be guilty foz con» 
which another did eren. and not pou, but if ths ereaing and 
be ment{onedin one and the ſame Endtament you cannot be 


plead ro them; for no ſuch thing appears in the Record, but 
DES kept t he Highway ſtopped, bas ye not who ſtopped ir, 


7 54, © Pafch. 1655. Banc. ſup. 


SOT POR 90 quaſh an Endiament grounded upon the Sta- 
tute.of 5 Eliz, pzeferred againft one fo2 ung the Trade of a 
zentiſe in that Trade, acco2 22 ta- 
» 1, It is ſald he uſed the Mr re Jury 
year of our Lo2d. 2ly,; It is not ſaid A the 


Denied. 


* 22 ＋ 1 
To quaſh an 
— not having jm as an 


uyon 
55 3· and doth not ſap 
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CC I —-—s en——mamet ms 


was returned, no2 whence they were , and both exceptions were held good 
by Roll chieſ luſtice , aud che Eudictment was thereuhon quaſbed, Qualhed. 


Paſch. 165 y. Banc. ſup. < 
Þe Court was iffoved toquath an Enviement agathit one Peers, fo Agena 
I ſpeaking pꝛotoktug ts r 
the Lo2d Pꝛotedo; ad his ounce! , upon theſe Exceptions. 1. Mis fats dinance a- 
the Endla ment was at the Seſsfons beid at A, and voth not ſap in whit £214? Duels: 
County. alp. It is ſald by an D2bſnanco of the Pzofocoz m Nh a 
dap, and doth not fap in that cafe pvMdes; And upon theſe Excepuidity ir Quaſhed, 
Was 


* 


Paſch. 165 5. Banc. ſup. 5 _ 


He Court was moved foz à tales to a Northumberlaad Jury returnable For a cales 


1 Term. becauſe but 8 of the panel teturned did appear. But Roll 
chief luſtice anſwered, Take it ceternable in Mitbaclmas Term next, but Run of 


this Term you cannot have ics tales, 


VValdron and VVatrd: 


Paſch, 1654 Banc ſup. - * 


cloſe a Cly- 
ents cauſe, 


may diſcloſe the ſecrets 0 
to be examined · „ #7 - 


Pilkinton and Bagfhawv. 
Peſch, 1654+ Banc. ſup, 6 


(7 Porr trynt to be had at the Bar between Pilkingron and Bagſhaw, the T. 1 .. 
* t would not put in his wzit that the tryal might goe on ; aber. . 
znep of the Makiel fo IR 


A 


ppm m The 


Paſch. 1655. 


The Protector and Sumner. 
+ Paſch, 1654; Banc, ſup, 


To bail a pri 8 Erjeant Bernard moved that Sumner that appeared in Court upon bis ha- 
ſoner denies, + beas cor pus dfreced to the Keper of Northampton Gaol might be ballen, 


1 A loꝛ that having killed two men upon the Pighway the Jury had found it 


Pan-flaughter le defendendo, Koll chiet Iuſtice gnſwered , The Juries 

concluſion is contrary to their pzemiſes, Therefore let the priſoner be ſent to 

Tryal. No2thamptonGao! whence he came, yet that may not be,for the fact was done 

Writ ad rec'-19 Peterbozough, and therefore he cannot be tryed at Nozthampton, there- 

piendun fore let him be ſent to Peterbozough Gaol with a writ ad reciptendum to the 
4 Gaoler there to take charge of him. 


Pilkington verſus Bagſhaw. 


fp. oo Paſch, 16 55. Banc, ſup. 

18 

Tre ſpaß ar d 1 Na Tryal at the Bar in a Treſpaſs ond Ejectment betwirt Pilkington 
Eje&tmen:, and Bagſhaw , the queſtion being whether Copphold lands may be entafl- 


* #+ (p11 ed be the cuſtom of the Panoz, Jt was lald that if Tenant in tal, and the 


Eftore) iſſue in tail of Copyhold lands in tail joyn in a ſurrender in a Court Baron 
Copyhol ok the Copphold lands, that this is not an eſtopel, foz it ought to be by fine 
lands in teil. 02 deed indented. And Roll chief de that Copphold lands in tafl 
Cuſtomaty ate not within the Statute of Weſtm; 27 but it is a Cuſtomary entail like in 
_ its nature to another entafl,and ſuch an eſtate muſt be docked by fe, oz 
Sears enjoy. by ſome other cuſtomary wap. C Jt was alſo ſaid by him, that it Copies of 
ed, Court Rolls be ſhewed to pzove a Cuſtomary eſtate, the enjopnment of 
Sciſure of Ce- ſuch eſtates mult alſo be pzoved, otherwiſe the pꝛoot᷑ is not good, Jt was 
pyhold lands. alſo ſaid upon the evidence, Chat a ſeiſure by the Loꝛd made ofCopyhold en- 
tafled lands within the Panoz of Wakefield fn Yorkſhire is in the nature of 
a recovery to deck the entatl, and that the manner of doing it is eſther foz 
the Copptolver to let his Copphold foz moꝛe pears than he ought, 02 to re» 
fuſe to do his ſcrvice, and then the Loꝛd ſeiſes the lands foz a fozfeiture, 
and grants it to another by the conſent of the Coppholder that made the foz» 
Cuſtom, feſture, It was then alſo ſaid by Roll chief luſtice, that a Cuſtom cannot 
be urged fo2 a thing that hadits beginning ſince Rich, the 1. if a Recoꝛd 
Common re- can be ſhe wed to the contrary, It was alſo ſaid by him that a common r. 
covety. coverp ſup: oſeth a recompence in value to all perſons who loſt the eſtate by 
Recompenſe the recoverp. Ye ſatd alſo that he conceived that there could be no ſuch 
4 py Cuſtom to cut off entafls of Copphold lands by the fo2fetture and 
Copyhold ee ſeſſure of the Lo2d, fo? his ſeiſure upon the fo2fciture deſtroys the Copy 
{t,oyed, hold eſtate by the Common Law, fo? it fs fn the Loꝛds eleafon after the 
- ſefſure whether he will grant the eſtate again oz no, and you do not pzobe 
that the Cuſtom binds him to it. Nota. 


* 


— 
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Harris and 


Paſch, 165 5. Banc, ſup, ” 
Me Cours was moved in the Caſe of one Harris, that the entry of a 75 mend © 
Rr Roll, But un 
Roll chief loſtice anſwered, It cannot be aſter ſo long time paſt. Denied, 


Paſch. 165 5. Banc. ſup. = 


WP": wzit of Erroz bzought to'reverſe a fine levied by an Infant be. D to in- 
ing a Feme Covert, The Court was moved foz a dap to bzing in the . an la- 
party that levied the fine to be inſyeded by the Court, which was tant. 

and at the day ſhe was bzought into the Court, and viewed, and two wit: | 
neſſes depoſed that ſhe was within ags at the time of the fine le tied, which g upon 
was entred uyon the Roll, upon which the Je was tryed, the Roll, 


Paſch. 1655 Banc. ſup. 
21 
JE was ſafd by Roll chief Ioſtice , That if there be two Kinfuten in EleRion; 
degree of kind2ed to the Inteftate , it is in the eteaton of the Ozdinary to=1# £=< + 
which of them he will grant Letters of Avmintftration, 
Paſch. 1655. Banc. ſup. 
2 


' A NB Dutlaw2y was reverſed, becauſe the place where the County Ouilawry re- 
Court was held is not ſhewed in the ſecundo exactus. verſed, 


Palch- 1655- Banc. ſup. - 


JT was moved that there was a jadgement giver in the Commen reges, 70am «| 
and thereupon the Defendant bzonght his wit of Erroz to reverte the rn of Error 

Judgement in this Court , and fince pending the wett of Erroz the partfes depending. | 

were agreed, and therefo2e they defired the jadgement might be affirnted , 

becauſe that other wiſe ſatisfaction of the ſudgement cannot be acknowted- 

ged upon the Roll, becanfe the Court of Common Pleas were fozctofed to 

do anꝝ thing firther upon the judgement given there by reaſon of the w3ft Denied. 

of Erroz, But Roll chief Inſtice anfwerev , It cannot be, foz you dem 

no cauſe why we ſhould affirm the judgement, andtherefo:e we will mate 

— but enter ſatisfaction upon the Roll ff pon will at pour own 

peril, 


Paſch- 1655. Banc. ſup. 24 


IT was ſatd by Roll chief Luſtice that an Action upom the caſe will Ne . 48 ion upon 
gainſt one that bꝛings vexattous actors againſt another, oz fo2 enfring of be Caſe lor 


Adtong of a great value, to fozce bia adverſary to pat in great dail,whers Vexat, þ dren 
hath but ſmall cauſe of Aden. Nota. * ** 


mm 2 
— 


— — — 
— — ——— — 


4% A. Balch. 185 5.76 
a * Trevanian and Penhollowy. 
mn ; 
N Trin. 1655. 


Ran Revanian b2ought an Action upon the caſe againſt Penbollow foz ſpeak- 

— 162 of theſe woꝛds of him, Thou haſt taken a falſe Oath at the Aſzizes , 

and art falſe torſworn, The Defendant pleads that the Plaintit had agreed 

= to accept of 3 Juggs of Beer from him in ſatisfaction. The Plaintif ve- 

emurrer- murred to the plca,and foz cauſe ſhews that it doth not appear that the thee 

Iudgemear, Juggs of Beer were paid oz tendꝛed by the Defendant ; and upon this ex: 
; ception judgement was given for the Plaintif, &c. 


2 M Emorandum, Trinity Term 1655. beginning the 15 of Tune being Fri. 
day Juſtice Ask late alone in the Court of the Vpper Bench, bei 

then the ſole ludge there , The late Lord chief Inſtice Roll having furren» 

dred his Patent the Tueſday ſevenigbt before, being the 5 of Iune, as I was 


enformed, 


3 Emarandum , Afterwards the ſame day John Glyn his Highneſs the 
Lord Protectors Serjeant at Law took his place of Lord chief Iuſtice of 
England in this Court, and the Lord Lille one of the Lords Commiſioners 
of the great Seal of England made a Speech unto him, according to the Cu- 
ſtom, and Serjeant Twiſden moved for a tryal at the Bar the next Michael 
mas Term, which was granted, niſi, &c. 


* The Protector and the Town of Colcheſter. 
Pimp vo 446" . 4 Paſch. and Trin. 1655. Banc, ſup; 
4 


8 V Pon a Mandamus to the Bailits of Colcheſter to reſtoze Bernardiſton 
= a of a to the Reco2ders place of that Town,upon the return th: pcertificd the 
Mmdenus , Cauſes foz removing him, and whp he ought not to be teſtozed. 1. That 
the Town «t: one Goodall being endided upon the Statute fo2 having two wives, and 
Colckcltcr. conviced thereot did pzap his Clergy , and was refuſed it by Bernardiſton, 
and was condemned to die, and after at another Seſstons be admſittco him 

to his Clergy, and ſo he was burnt in the hand. zly. That heneglened to 

ſit at the Seſsfons , whereby the Seſsfons fo2 the Mown could not be held 

duly as they ought to have been. zly, That he appointed a Deputy Re- 

co2der to execute his place ſoꝛ him, who was not an utterBarrcſter, and con- 

traded with him lo 40 l. per annum. ly. That he negleced to hold Courts 

whereby cauſes could not be tried, to the pꝛe judice of many, Latch of 

Councel with Bernardiſton to the firſt cauſe anſwered , That although it 

was an Erro? in Judgement to deny the Clergy where it ſhould have been 

granted; pet ti is was not committed as he was Reco2der of the Town, 

but as: a Commiſsfoner of Oyer and Terminer , which was to en- 

dure but fo2 a year, and was a diſtind power from his power as he was Re. 

co2ver, and executed by him, with other Commiſsfoners that were joyned 

with htm in Commifsfon. To the ſccond he anſwered, that here doth not 

appear to be any pꝛeiud ice to any by his not holding the St ſsſons, noz that 

there was anp cauſe to hold them, and beſides, it doth appear, that the 

Seſsfons where he negleded to ſit were not legally appointed to be held, 

foz they were appointed by them that had no authozity to do it, = 

| 2 


XU 


— 


by the @aſoz and Bayliſs, whereas they onght to be appointed by 
the Patoz, Bapliſs, and Recozdet; and next the Juſtfces are miſ named, 
fo2 they are called the Juſtices of the Bo2ough, whereas they ought to be 
called the Juſtices of the King. 4ly. Here doth not appear any appoint- 
ment at all of the Quarter Seſsfons, To the 3d. he anſwered, that it is 
not neceſſary that h. ſhould appoint a Barrefter to be Deputy. Recozder, 
and to ſap that he was not fit to be Deputy Recozder is too general a 
charge, but it ought to be ſhewedin what he was unfit , and hls contracting 
with bim foz monp concerns not the atfon is it malum in ſe, 
but is only puniſhable by the Statute of Ed. 62 And as tothe laſt, viz, 
dis neglecting to{try the iſſues joyned at tie dates appointed it is not a crime 
material to vep2ibe htm of his free hold, and few Stewards do other wales, 
foz they do uſually ſtap till they have a competent number of Cauſes to 
try, beſo2s they wilt ſit; and here are but ir cauſes alleged to be untryed, 
and one of them was not tryable in that place, noz is it averred, that he had 
notice given him of any iſſues to be tryed, and ſothe offence is the leſs, 
5 — caſe , no2 doth it appear, that any tryal was diſappointed 
by his abſence, foz it appcars not that there was auy iſſues joyned, 02 an 
warning given fo2 tryal in any of the Canſes during the time alleged, 
wherein it is ſaid he dis fo: bear to ſit to try them, Laſtly, here is no ſuſt 
wap of p2oceeding to depzive him of his place though he might be depzt- 
ved, fo2 he was never ſummoned to app:ar to anſwer the matters objectey 

N m, as he ought to babe been, and ſo is Cock in Sit James Baggs 

cafe, , 


geant Glyn on the ſame ſide inſiſted only upon the laſt matter ur- 

ged by Latch, which he ſaid went though the whole Caſe. Roll chief Jaz 

ſtice, He ought to habe been heard, how elſe can it be known whether they 

had juft canſe to remove him 92 not, and it is very hard to depꝛibe one of his 
tree-hold without hearing him make his defence, The Court was moved 

at another dap fo2 their opinion and then Sergeant Twiſden endeavoured 
to anſwer ſome cxrceptions taken to the reto2zn by Windham, and to make 

god the exceptions taken agatuſt Bernardiſton, much to the ſame effec ag 
fozmerly. Whercupon Roll chief Juſtice anſwered,you onght to have con- 

vented him befoze you had put him ont, that you migbt have heard what ex- 

caſe he could make foz his abſence, elſe how can it be known, whether he had 

a juſt cauſe of abſence 02 not, Theretorc let him be reſtored, niſi, &c. At ano- 1udgement 
ther day, being in Trinity Term 1655. Sergeant Maynard ſhewed fo? cauſe nil. 

why he ought not to be reſtozev, x, That he held not the Courts dulp, but 

did abſent h{mſel! foz ſixteen months, without any cauſe, to the endangering 

of the fo2feiture vf the Charter of the Town, and fd, that if an Officer of 

Reco2d do wilfully and without cauſe abſent himſelf from his Dtfice, it is a 

fo; feſture thereof , ſo2 by ſo doing the Charter is fozfefted, and here is no percnute of 
ſuppoſitfon of any excuſe. ' 2ly. The reto2n is good, though no notice was in Other. 
given him, fo2 he onght to take notice of himſelf as he ts an Dfficer of that 

Court, and endia him they cannot, and it his offence be true de facto they 

may pat him out of his place, as a Paſter may put away his Servant, and 

this their Charter warrants them to do Twiſden on the ſame ſine ſay, 

he hath contraged with another fo2 his plate, and ſo is diſabled by the Sta- 

tute. Wild, Me could not be here convented, fo? it is cxpꝛeſly ſafd , that 

be went to unknown places. Glyn chief Juſtice, The main buſtneſs inſiſted 

on was his ablerce but here was no notfce given to him, and vou onght 

not to pꝛoceed againſt him, and never hear him, though the crime objected a- 

gainft him be true, foʒ it may be he was ſick oꝛ had ſome other ſuſt excuſe fo2 

bis abſence, and he ought alſo to be heard to all the other crimes objectey 

again him, Therefore let hin be reſtored, nifi, &c. to morrow. [ — 
nit, 


Pmm yz Howard 
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Howard and Howard. 


F Trin. 1655. Banc, ſup, 


Peerage ple. Ma Lozd Howard being taken by a Latitat ont of this Court appeared 

ded, upon the day of the teto n of the Writ in Court, and pleaded his p2t- 

vilege of Peerage, and demands fn judgement of the Writ, and thereupon 

to be diſcharged, Powis of Councel againſt dim moved, that he might put 

— in ſpecfal bapl. Glyn chief Juſtice, Lou ought to demur to his Plea, tor he is 
wütet. now in Cuſtodfa, and therefore he need not put in bayl, Nota. 


The Protector and Norrice. 


6 Trin. 165 5. Banc, ſup, 


To diſcharge —— being committed to pꝛiſon fo2 ſpeaking woꝛds againſt the Par: 
a Priſoner an ifament in the pear 1650, was thereupon endicted , and was con vide 

| 1 and fined 100 l. and oꝛdered to lye in pꝛiſon untill de could find Sureties 

10. 9 loz his god behaviour ; afterwards he was bought into Court by vertue of 

; @ Habeas Corpus, and his Councel moved on his behalf that he might be viſ- 

charged, becauſe he was pardoned by the Ac of Oblivion, At was urged 

againſt this foz the Pzotenoz, that be may be a perſon excepted out of the 

Surmiſe, Ad, and thereſoze ought not upon this ſurmiſe to be delivered, Glyn 

chief luſtice, It doth not appear to us that he is not excepted , and there 

| __ tfoze we cannot deliver him. Tc reupon it was moved foz the Pziſoner 

Certiorati. fog a Certiorari to remove the Reco2d bither, whereby he Kands convicted, 

Lutry. that he might enter the ſuggeſtion upon it, that he is pardoned by the Ad. 

Glyn chief juſtice, Take it. 


Webberly and Sit John Lenthall. 


Trin. 1655. Banc. ſup. 


7 
| , — 

r er:, de Court was moved foz Webberly againff Sit Iohn Lenthall, that 
| _ Sir whereas he being a P2\foner in the Upper Bench pꝛiſon fo; Debt, 
na? ber ge. and having agreed with his Creditozs was diſcharged by them, pet Str lohn 
raining a Lenthall did keep him Pzffoner till he ſhould pay him Action mony. Glya 
Priſoner diſ- chief Juſtice, You have two temedtes againft Sfr lohn Lenchall fo2 this, oa 
charged, efther pou map bzing pour Action of falſe {mp2ifonment againft him, oz you 
Action mony, map endi bim fo2 extoztion. Vet let Sir John ſhew cauſe why he ſhould 


1 not diſcharge him paying his tees 


Enditmenr, 
Strowed and Keckwith. 


Trin. 1655. Banc, ſup. 
1 Mich. 1653. rot» 110. 


Audita quere- Trowd bzonght an Audita querela againſt Keckwith, The Caſe was 
la, bis, Strowd acknowledged a Judgement 17 Car, fo 2006 l. upon which 

. . Q Judgement an Elegit was taken fozth agatnaſt Serowds lands in the County 
of B. and lands therenpon were found and extended, and delivered to the 
Co. 


Connſee, and the Elegic filed , and the lands enjoyed accozdingly fo fix 
years, then the Conuſee.dies and makes his wife Exetutrix, who takes out 
a Scire facias upon the Judgment foz 2000 l. dfreced the @herif of the Conn: 
ty of C. being another County, and upon two Nichils retozned hath judg- 
ment and execution againf Scrowd foz the ſame Debt, who thereupon 
bzings bis Audita querela. Wadbam Windham held, that the Audita que- 
rela did lye and cited. 15 H. 7, 7+ & L. Q. f. 40. and ſafd this was an 
illegal pzocecding againſt Strow d, becauſe that after an Elegit exeented no 


5 Palch, 1655. — > Ca 455 


other execution lies, but where there bath been no crecution of lands in the g. tion. 


ſame County 02 in another upon the firſt Elegic, bat here is land 
the Elegic filed, and the lands enjoyed, 18 E. 12. Firzh. cic- Execution 1 E legit to di. 


Dyer 10 an Elegit map be pzayed to-divers Counties. Glyn chief Juſtice, , Sun 


fore ſhew cauſe why judgement ſhall not be given for the Plaincif, ludgemene.. 
Price and Car. 
., 1b ye 
Hill, 165 4. Banc, ſup. 9 


Rice bzonght an Action! upon the Cate againſt Carr foz ſpeaking thefe ref of 


Plaintit it was moved in arreff of Judgement, that the fozmer won ds words, 
videlicer , the ſaping the was a VVelſh Whore are not acfonable , be. 
canſe no Acton lyes at the Common. law foz calling a woman Whoze, 
and the laſt wozvs are uncertain wozos, and leis acfonable, The 


in this Court was cite 
urged, that the wo2ds ſhall be interpꝛeted acco2ding to common intention 
and underſtanding of the hearers, and ſhall be avjuvged very ſcandalous. 
wild on the other ſive ſald. they are frivolong wozrs and not to be regarded, 
foz they do not ſap poſitively ſhe is a Who3e, noz that ſhe had a Baſtard, but 
the woꝛds are of a verp uncertain meaning, foz it appears not when the 
woꝛds were ſpoken , oz when ſhe went into the Country, noz is there any 
averment what is meant by the wozvs, Glyn chief Iuſtice, Now 
ſince the Ac, the calling of a woman Whoze, and ſaying the had a 
Baſtard wil bear an Action, and here are wozds certaſn enough 
to fir a particular Scandal upon the partp, by application of the 
wo2ds, and thep are made moze than. general wo2ds 02 wo2vs of heat 
and paſsfſon. foz there is a general application of them, and a ſaf- 
ficient averment, and foz the time of ſpeaking them we will not 
p:eſume they were ſpoken foar years inte, which was befoze the late 


nable, 


Judgement, 


Davis and Matthewvs. 
Ji 1658 


Paſch, 1655, Banc. ſap, * 


Court between the Mido w of one that died inteſtate, and one of the in: ſure in the 
teſtates next kindzed, who ſhonld have Letters of Adminiſtration - the(r<rogative 


Tye Caſe is adjudged in Hobacds Repozts, that one caunot have an Elegit N r1cg's a 
after a o mer Eleꝑit, ff lands be therebpfouno, and the Elegit filed, Theres er an legi⸗ 


woꝛds of her, A pox upon you for a Welſh whore, for thou wenteſt into!“ aden 


an Ad ion on 


the Country and emptiedſt thy Cask of a Baſtard, After a vervia fo; the be Caſe for 


Words actio- 


Statute made againſt Avaltery, Therefore let the Plaintif have her ludgement. 


'T Þe Cate was this, There being a controverſfe in the Pzerogatibe gong pur in 


4H Fra gAdminiBroti- 


. 


— 


456 Tang 


— —— — 


parties, that the wivow ſhould have Letters of aminiſtration, and that 
thereupon te ſhoviv enter into Bond in the pzerogative Office, to make 
an equal ditribution of the goods and chattels of the imeſtate amongſt t is 
' kinvzed , whereupon Letters of Adminiſtration were commictedunto her; 
and ſhe afierwarys entted into bond accezdingly and foz not peri6zming 
— the condition ol the bond in making an equal ditt ributton of the effate, the 
; bond wasput in ſate inthe pꝛe rogattue Court, upon which a pzohtbitton 
was paved, and a rule thereupon mavefoz the Detendant to ſhew cauſe 

why it ould net be granted , and at tie day it was offered to: tau that 
ther s ought to be no p3oſiibition, becanke where an/amminiltration is grant - 

ed to one unto whom tha Ozdinary is not bound bpitho Stataie th tant it 

as it is in this caſe, there the Dzulrary may take a hond of the party; with 
condition to make an equal diſtributton of the gvoog ; but sthetwife if is 

ete Letters of adminiſtration are grivtevto ont to whom by the Sta- 


wh 
2 0 ho A 358 ul, ute they ought to be granted, and one Sharp and oympſons caſe 14 lac. was 


Ordinary. cited, and Hob. 191] On the otget ſive it was urged that the Oꝛ dinary hath 
no authoꝛity to rake ſuch a bond ſoꝭ the equal diſtribution of the goods, and 
the difference put on the other ſide was denied, and ft was ſafd, that when 
the D2dinary hath once committed the Letters of Adminiſtration to the 

Per deter- party, his power is then determined and he aanot grant Letters of Ad- 

mincd. milration upon Condition. Glyn chief ſuſti n The taking ol the Bond is 
„41A Statute, fa the wie ought to be pzeferred befoze the next of 
the Bla, nat withſtanding the Dtatute, aud fo is the common pzadice , ex- 

cept there be a 8 the contrary, as here the wife hath hav a 

prclübion £omer poviſion made fo2 her by her hugband, &c, Therefore let there 

gtanted. be a prohibition, niſi. . e 62, Fe thtr ce, r 


on upon con- 


Trin. 165 5- Banc. ſup. 

1 0 4 bi 
To diſcharge I Be Cout was moved on the behalf of an Jafant to diſcharge a Guardi- 
1a Guardian, an aſsigned by the Court, with an intent to make Richard Somers At- 
„ tezmey os this Court Guardian in his room, and that the fozmer in. 
Inſpe&tion. lyeaion-map be diſcharged, and that the infant map by now inſpoded a- 
gain, becauſe whea.ths fozmer inſpection was. anu the G::a»0tan aſaigned, 
there was no aCton depending in Court againſt the Jnfaut. Glyn chief 
Laſtice, Let it be ſo ſot the cauſe you have alleged, and give notice of it to 

the farmer Guardian 


Sherlock. 
Trin 1655. Banc, ſup. 


rot. 1320, er V3r5, 
12 ; 

Ba Fee Ne Sherelock a Widolv of the Pariſh of Earth in Suſſex, an Inſant, 
+0 andy nog bzoucht wett of Crro7 to reverſe a fine levied by her of h:r lands 
verſe a fine, Whflit ſhe was a Covert Baron, and the Court was moved that ſhe might 
: have a Guardian aſsigned het to pꝛeſc cute foz her, and that e might be in. 
nſpection. ſpected by the Court, and that the inſpection might be recoꝛded; and there 
was an Affidavit made by one iu Court, that he knew the Jnfant who, was 
there y2eſent, and the time of her birth andbaptizjng..and ſwoze the times 
mecilely; the Church bok was alſo. yzoauced, in Court, aud * bp 
ath ; 


8 Trin. 1655. 7 (or. 071. 


Dath , wherein the time of her baptizing was entred, and that ſhe was tho Ex 
ſame perſon/upon which de had by det own election Atwood an Atto;nep 9 
ot this Court aſsigned foz het Gaardian, and the Affidavits were odere by Guardian ab. | 
the Court to be rocozded, and the inſpection to be entred, and a (cice facias Sgnes. 


awarded againft the heit. 5 472 ff 2E . ay, 
The Frotectorand Craford, 


Trin. 1655. Banc, ſup. 13. 


on a retarn of a Mandamus direded to the Paſter and FeJows bf A Mandeamuy 
onvile and Cayus Collcdge in Cambridge, to riſtoze one to an o cose v4 
Whihers place of a tet · ſchool in — of wich they are viſiters. It mn — rs 
was excepted agatuſt it, that they had not ſhewen that they had any-antho. Pe ch, 
rity to dep3ive the patty of his plate; And 21ly, It dath not appear that thep and the r<- 
gave him any notice of thefr pꝛoteedings againſt im, mherebp he might urn and ex- 
pꝛepate to vefend himſelf, Serjeant Twiſden made gut ion whether a —— to d. 
Mandawus dis lie in this caſe , becauſe a @choolmaſters place is a tempozal Nele. 
O fice, and an Adion at th: Law lies fv the party to recover ft; and theres Adlon 3 
foze it ſesms a Mandamus, _— an — — ought-not to Lav. 4, 
be granted, and he cited 8 Aff. und Sfr James Bags TM, and Dyer 209, and — - 
{aid it is not like an Office'trithout ſee. - Lacch on the other ſide anſwered þ (4.2 > 
The Mandamus fs allowed already,and the legality ol it is not now to be diſ- 
puted , and Sir lames Bags caſe is not repugnant to this caſe, (03 this is 4 
publique office, and not a pꝛivate, and tends much to the publique god, and x. pub- 
is like to the caſe of an Alderman, oz Freeman of a Cozpozation, oz a 1.que,pi.+ ac, 
Fellowofa College, Glya chief luſtice, A Mandamus to reſtoze one to 
a ede a wit place hath been adjudged good. It is true that foz a pf» * 
vate office a wzit of teſtitution doth not lie, but if the publique be concern. 
ed in the office it doth lie; and though it be an office with a fee belonging to 
tt, that makes no difference ; ſ02 a Recozders place is an office with a lee, 
and yet a wit of reffftation lies foz it; it appears dere that the ... p 
Schoolmaſter hath much abuſed himſelf, and therefoze we will adviſe, At, 
another dap this caſe was moved again. and then Glyn chief Ioſtice fad 4 Offer ».+h 
doubt whether a Mandamus doth lie in this caſe, tox it lies not fo ee ee wichour & 


taking away of a mans freehold, as in the caſes of a of a Park, 03 © _. 4 
a Stewardſhip of a Court Baron, Wild queltioned to —9—— a 
mus c direued, fo2 he ſaid that the and Fellows att no % , (© 229 
Cozpozation; and he cited Boremans caſe of the dle + Who Corporaiios, | 


p:aped a Mandamus to be reſtozcd to that ſociety, where Inoes of 
Innes of Court are not Cozpozations,bat only volanfarp ſocietſes,  Lacch Curt vu 
on the other five ſaid that it was very proper to have a Mandatnns in this tles. 
caſe, foz it is a publique office, and not a pzivate, as a Keepers place of 
a Park, oz a Stewards place of a Panoz ate; anda Ste ward of a Court [uriſeftion, 
Leet is a publique Officcr : And this Court hath jurtsdicion{to refozm all 
grievances of this nature, and to keep othcr jurisdidtons in good oder, 
that they do not int tench one upon another, i bete is no Wiſiter to whom the 
party map appeal , and it were verp unreaſonable to leave bim without 
remedy ,-and Mandamuſſes have been granted foz places of leis conſe. 
quence than this as fn Paſch. 2 Car, a Vandamus was granted tp refto2e 
one to the place of a Town Clark , which is a pztvate office, and 19 lac. a 
Mandgmus was granted to reſtoꝛe one to a common Clarks place of à Win; 
and 5 Car, and 18 Car, to reſtoze the parties to Pariſh Clarks places. 
And if the place be publique this — not leave the party to ſeek bis 
nn remes 


n.. 


— — 


Trin. 1655. 


_— 
| toy at ior at Law, and Alderman Eſtwicks caſe is well known ; who was 
| . | reſto;ed to the place of a Common Crcel man of London, and here the 
Irployment party hath an implopment fo; his lie, fhongy he have not a freeboilv in it, 
for lite. and there is a ſetled pzofit accruing to him , and fo pzayed he igt be re- 
ftozed, Wild on the other ſive held, that a Mandamus lies not in this caſe , 
and ſald, this caſe viffers from the caſes put on the other ſide; foz the 


Scholmaſfter, though he have a freehold, pet it is bat durante -beneplacito , 
Duranre be- and he is in truth no moze than a ſervant , and in all the caſes put on the o⸗ 


neplacico, 
ther ſide the publique is moze in this caſe 3 H. 4. f. 47% A 
Schoolmaſter hath no — vere held, and it is not line the 

Churciwar- cafe of a Churchwarden, whichtoan Office that the common Law takes 
255 notice of , 12 H 7, and a Town Clark is a publique officer of the Town , 
and Boreman« caſe is very like to this: and the office ofa high Steward is 

a publique office , and ſo is a pte ward of a Leet, and one map put away a 

ſervant retained fo2 bis lite, and ſo may the Scholmaſter here de diſchar⸗ 

geb, and this schal is a p2tvate @chool, and is not a Cozpozatfon as Weſt⸗ 

minſter Schul is. Glyn chief Juſtice, by the ſame rule that the Schoolma- 

cer ſhould be teſtoed map ever @chollar claim to be reſtoꝛed, and J con- 

cefve the Uiſſtozs may remove the Paſter of the School, if he obſerve not 

. the rules foz government of the z and it ſeems as teaſonable fo: 
them to turn oat the Piſters, as to receive them into the place, But let che 

whole matter be referred to the Juſtices of the Aſſize, one of whom, viz. my 

Referrence Lord chief Juſtice St. John , is the Chancellor of the Vaiverfity of Cam: 


dzidge, where che School is, 
Fowke and Preſcott. 


Trio, 1655, Banc, ſup: 


. 
ä Owke b2onght an Aaton upon the caſe upon a p omiſe againf preſcott. 
1 wee T Cate was this, preſcott a Coachman vid by careleſs diving 
20 Aden ug. of his Coach bzeak a pipe of wine of Fowkes which lay in the reet , wb re- 
on the caſe bp much of the wine ran out, and was loft : Fowke the Coach- 


upon a pro- man, who the teupon pzomifeth that if he would fo2bear to ſue bim toz the 


102 bzeach ot this pꝛomiſe he d ings his Aaion, and obtaing a verdict againſt 

the Defendant, It was moved in Arr: of judgement, 1. That the Platu- 

. a tit had not averred how much the wine was wozth that was lt, and ſo he 

vermen". could not tell what ſatfsfaction to make the Plaintif foz tt, fo2 he knows 

Requeſt, not the value, alp. Here doth not appear to be ang requeſt made to the 

-ſatisfagton by the Plaintff. Serjeane Twilden anſwered , Bere doth ap» 

pear to be an apparent damage, and be hath not ſatisficd the damage we 

da ve lald in our Deelaration , no2 hati the Defendant pleaded any tender 

Ter.der of da: of damages at all, and the Jury have found the damages. zly. We ſay 

mages, that we have fo:bo2n to ſue him, and this fwplies no ſatisfanion made at 

— phication. the time of the Acton bought. Alle yne on the other five, The Plaintifs 

— Declaration voth not intitle bim to the Actfon, and the finding of the Jury 

cannot make this good. Glyn chief Iuftice, Both parties did (ce the 

wine, and the Defenvant fs bound fo take notice of the damage, and the 

nn Plaintif is not bound to pfve tim notice, and the Jary hath made it cer - 
atem at. tain, Therefore let the Plaintif have his judgement, 


Dod 


niiſe. wine, that de would pay him as much as he had damned bim, and os 


XUM 


UM 


— — a-— 2 — 


De & 4 
makes it good, ag mp. Lord chief Juſtice Rolls vpinſdy was apon the ur ft g * 
| Recozd, ond ſo was Borbidges caſe. 16 Car. An ar 10 the {dp N -. 


.... 439 
Dod and Herbert TY | 
| b ; 8.4 4 2.3 
Trin. 165 5, Banc. ſup, | be. * l . 


6 11 
Do bz6ught an Acton of Debt upon an Obligation to tand to an & Drivarrer in 
4 — —— — —— 888. 8 
emurret theſe exceptions were ward, ſhould not be” © 
good: I ON. paty to the party, and t doth un. 
not appear that it is to be paid unto him in ſatisfaction of the w2ong done 5:ci:faftion, 
unto him, aly. Here is 8 l. ozveredto be paid foz charges and cxpences ,Ch'ges. | | 
which thing is not ſubmitted unto by the parties, and ſono Award onght to n Cute, | 
be made foz them, zly. The Aaion here is p grounded upon the A. aN NL 26 h 
ward, and therefoze the award ought to have been bought into Court , 8 
which is not done loꝛ ought appears here, Wild on the other five , y 
that upon the penning of the whole Award, it appears that the 100 e t to 
be papd fo2 the w2ong done to the party by the ſyeatung of the ſcemvajous 
wozds , and the Award is let fozthto be made deer ſuper præmiſſa wtich 


| eption he held, that the 8 |. awarded to be payed ſoʒ charges was 
the ſubmiſsion , fo the Arbitatozs babe power to allow-charges : | 
as to the laſt laid it is not neceſſary to pzoduce.the Awars : 
in Court. Glyn chief Tuſtice, It is to be intended that the 1001, fs to be paid lat endment. 
fo; the wzong done, and the 81 foz coſts is as well within the ſubmiſsfon as 


n 
kde s 


t under ſeal is no 1 
Deed, 4 the arbitrement map be made without a Deed, 4 therefoze it is ——— 
neceſſary to be p2oduced in Court, foz it is but a wziting under hand and Wriring. 


ſeal, Judicium oiſi pro quereute. | lulgement 
Maynell and Mackaliye, 
Ti. 1653; Banc. Uh. *. 1 
M re 


Detendant, and to arteſt him at ſath a time, the Defendant in tonſidera- — 
tion that the Plaintit᷑ would fozbear to arreft him at that time did 


de 
r 


_ 3 0 — 


f reft of judgement, {hat it is not ſaid how long the Plaintif ſhould fo beat 

G to arreſt the Defendant , and it may be-fo2 ſo little time that it will not be 
Conlider2* a goodconfiveration to ground the pzomiſe, But tt was anſwered, that it 
Declaration. is well enougd, foz the declarationpurſues the wo2vs of the agreement be: 
| Reaſooable tween the parties, and cannot be better expzeſſed. Glyn chief Iuſtice , It is 
conſtru8ion, 4 good conſideration , and we muſt make 


f wozds, 

J udgem637- erherefoye let the Plaintif bave his judgement, | 1 

| . ene __ eb. 2 rn 

Abbott and Vaughan -: 

— 1 Trin. 1655. Bane, ſup. 
97 on . Paſch. 1655. rot. 557 
Error upon a I Bbot bzonght an Action upon the caſe againff Vaughan und bis wite, 
— On tos wo2 vs ſpoken of the Plaintit by the Defendants wife , and 


n ho ap nip ſ—V— — — e ene jnvgement 
ont aic upon a 200g was 
for wee bach verdict fornd the wife only guilty , and pet the frivgement tons t- 


ven 
was cited on the other ſive , that the judgement is well given, 
chief Juſtice, The Jury have found the wife gufity, and fo the Dectara- 
tion ta true, and therefoze juſt cauſe of Action, and the judgetyent well 


given. 
Williams and Probe. 
. _ a „ Banc. ſup. . 
7 Illiams bzought an Action upon the caſe fo2 ſpeaking theſe n 
— „VV. viz, Thou art a Whore, and 1 will prove ther a Whore, 
an — tor and thou haſt made 1 ＋ Bawdy- bouſe, After a vervia it was moved 
words. 


Particular ap- are particular applicable wozds , relating to the parties playing the whoze4 


kues Therefore let her have ber judgement, 
Iudgement. n | * 

Bacon and Ramſey. 
tg Trin. 1655. Banc, ſup. 


For a Barre- 1 He Court was moved foz Bacon a Barrefter of Grays Inne that he 
ſter for his might have his p2tvilege to lap an Acton tranſttoꝛ y in Middleſex, where- 
gee as it was lafd in Northumberland , and Franklin and tir William Butlers 
lays Nc.” caſe, and Bere and lones his caſe of the Middle Temple wore titr d to pꝛobe 
' that a Barreſter onght to have this pztvilege , that where any tranitoꝛy 
Acton is b2ought againſt bim, be map have it laid in Middleſex , wherefoe- 
ver the cauſe of Actfon was, The Court adviſed, and deſired to ſi the p20» 
vents cited, At another dap it was moved again and upon the m aſtnenta 

Granted, pyoduced, It was ordered to lay the venue in-Middleſcxaccordingiy,: 
| The 


againſt Baron and Feme , which was urged tobe Erroz, . 4.7 
n 


t 


I & Mich: 165 J. m 7 (on 461 


The ProjeQu# ind Blackveell. 


; Trin. #655. Banc, "> 2 
Court was metedtoz 2 meh 


allow ic , dut it muſt be — becauſe the Comet hath deen. 
done his oſfice alreavy, and bath 2 now me 


Fhon and Manley: 
| Tria, 16 55- Banc, fup, 


T wes tovdin Bin of udment i Acton Dean a 8: 
ligation , that the Obiſgation.upen which 
ly the payment of 100 l. un the Plaiatif : 
ration varies from the bond. aly. It is ſald that the Action was entred in O 
the ſame Counter, whereas there was no menttom of any Counter befoze , 
neither doth it appear that the Counter is a Court, Glyn chief Juſtice an» 
ſwered, the firſt exception is to e , and fo; the ſecond it is but an 
exception to a ſurpluſage , which m have been left out of the Declarati- Surpluſage. 
. „ Tbegeſare let the Plaintif beve his ludgemeas. 


Thomas and TEEN OTA 
2 Mlb. 1655. he Ey. | © 


T Be caſe was this, one pꝛomiled to the Father , that in conerating arret 
that he would ſurrenver a Copyhold to the Defendant , that the De- )»dg<menc in a 
tendant would give unto his two daughters 20 l. a pete, and altet a Mer. 77 K E 
dict in an Action upon the caſe bzought 3 — 1 
of this pzomiſe , It was moded in Art . 
had declared nyon a joynt pzomiſe made with concerned — 
Plainttf, and yet the Action is bzoughtbut by ons of them, — 70h 
ought to have joyned in the Acton, But Glyn chief Iuſtice anſwered, that 
the parties have diſtinc intereſts, and ſo any one of them — 
Action. Turner replyed, The Declatation mentions the pzomiſe to be a 41 bare ian * 
joynt pꝛomiſe. Glyn chief Iuſtice, But ths — gt he inte © 
' reſt , though the Declaration be general. Serjeant — — 
to be a leueral Action , and ſo hath it been lately adjudged 
pleas: — erer 
r Dangbters, and ſo judgement for 
1X, 


— of 


Ce 


Ann; | Wood 


CUM 


462 Mich. 1655. 


VVood and Gunſton. 
S * Mich. 1655. Banc, ſup. 


No Action r Trpal at Bar in an Action upon the caſe fag words between Wood 
| ſcandalous , and Gunſton Defendant, It was ſa(d by Glyo chief luſtice, 
words. it a Couneeller ſpeak ſcandalous mo2ds-againft one in defending his 
Clyents cauſe , an Action doth not tte againſt bim (oz ſo doing, foz it is his 
duty to ſpeak ſoʒ bis Clyent, and it Gall be intended to be ſpoken accozving 


hs 2 is Le Math got honor de V+ — 
„r, . re 


Hether and Bowman. 


3 | Mich. 165 5. Banc. ſup, 
Irftrument in 1 Na tryal at Bar between Herher and Bowman in Treſpaſs and Eje- 
Law. _ 4 ment it was ſaid by the Court, That the Loꝛd ot a Copybopld is but an 
©; pyrolder.” Inſtrument to admit the Copyholder,. and ought to-admit him according 

to the ſurrender, 02 other wile the admittance is not good, 


* Thurle and Madiſon. 
Mich, 165 * ſup. 


+ | = 
; Enrolment of | Trpal at the Bar betwe@n Thorſe and Madiſon ,- Jt was ſaid by Glyn 
2 2 chief luſice, that ii divers perſons dd ſeal a Dee, and but one o them ar- 
# Kd 14 knowledge the Derd, and the Derd is thereupon enrolled, this is a good 
Evidence, Enrollment within the @tatute , and map be given in evidence as a Deed 
27 i (6 enrofled, at a Tryal, Jt was then alſo ſaid, that if a deed exp2eſs a 
Conũgera - Conſideration of money upon the purchaſe made by the Deed, pet this is no 
tion, pꝛool — a — that the monies crp2effed were patd, but it muſt be pꝛo- 
witne * 8 . 


Copy pꝰc ved. M Emorandum, Chat upon the fame Tryal an Ad of Parliament pꝛo⸗ 
mes in point fo the ſelling of Oelinquents eſtates, was ſwozn to 
have been examined by the Parlfament Roll, and that it was a true Copy 

befoze it was read in evidence. Neta. | 


"Weed end Guaticn. 


Vs 4a” ul 2 
Y E * . Mich. 1655. 

Memoran- Pon a motfon foz a new tryal bet wn Wood and Gunſton, npon a 
dum. V fappottion of exceſsi be damages given by the Jury in an Actor: upon 
New «ryal for the caſe trpeo at the Bar foz wozds, viz, Calling the Plainttt Traytoz, tc. 
wiſcarriage 15 001, being the damages given, Jt was ſafd by Glyn chief luſtice, that if 
of the Jury. the Court do believe that the Jury gave their verdict againſt their direction 

given unto them, the Court may grant anew Trpal. And a new Tryal 
was gtomed in this Caſe after a full debate had by Councell on both ſides, 


4 ** 4 0 jol 17 


Cul- 


XUM 


Mich. 1855. 7 A 


Culliar and lermin. 


Mich. 1655. Banc. ſup. ; 4 


not goon . fo2 whercasthe 

him half of all his eſtate, which 
dis perſonal Eſtate, and of any eſtate in reverſion, as well as of an effate in 
poſſeſston, the Plaintił only ſays, that the Te#ato; died wozth 3000 l. in 
poſfeſsfon, and that he did not leave him half of that eſtate, and it may be 
be left him part of his real effate., oz eſtate in reverſion to the full 
value of half bis whole eſtate. But Glyn chief luſtice diſallowed the 


exception , and gave judgement for the Plainti!. > luagement. 
Lance and Blackmore. 
Mich. 16 ; 5, Banc, ſup. 
Hill. 1654, rot, 191. 7 


Ance an Executo: bzonght an Aaton upon the Caſe againſt Blackmore, Arreſt of 
Land declared, that in conſideration that the Meftatoz would ſafer the judgement if 
Defenvant to enjop ſuch a Cloſe ot land, the Defenvant did ume any a> Aden u 
womit to pay 53 +. # pear tos the rent thereof foz ſo long time as be only un ur © 
ene , and foz to much rent dus ton it ſoz ſo long time in the Teffatozs N T WY os 
tife time, and foz ſo much tent due ſince his death he bzings the Autan. 
Upon non aſkimpfic pleaded, a verdin was found foz the Plainti#; and en- 
tire dammages given. Jt was moved in arr: of Judgement, 4 That 
an Aaton of the Cafe doth not lie, it being foz the non payment of tent, 
which tono ws the nature of the land, and doth ſound in the realty, toꝝ which 
a perſonal Aion lies not. aly. Here doth not appear by the Dectaration, *<'n>! *©'> 
to be any conſtderation to ground the pzomiſe upon, foz the Declaration is ©;,64cracion 
that if the Teſtatoz in her life time would permit the Defendant to enjoy 
the Cloſe, then, ac. and it is not, ed, that the Teſtatoz div in ber life Avermenr. | * 
time ſuffer the Defendant to enjop the Cloſe. Glyo chief Juſtice, Af a p30s | | 
miſe be made to the Teſtatoꝛ, the Exetuto may have an Adion, aud it is Exccycot" 4 
a god conſideration as to him, foz the executoz is repzeſcntative gf the Te. 


fatoz, And zly. An Adion upon the Caſe will not lie for rent upon a pro» promife in 
miſe in law, but upon a ſpecial promiſe of the party copay it, as * is Law, Special, 
it will lle. Cn „ feed ., | 3 

Ingram and Favvſet. 

Mich, 1655, Banc. ſup - 12 1 | 


] # this Caſe it was favby Glya chief Iafice, That(fan Adminiffratoz dane: 
ding an Aaton againſt an Auminiũtrato zi it is not neceſſary foz the Plain , A 
| dasses, l. A.- 


#3 


Gang. 


— CA ——— . ——— 


, Mich. 163 5- Banc. ſup. 


How far ſpe. IL Was ald by Wild, and agreed by Whitwick one of the Paſters of the 

ciel bal I Upper Bench-office, that if an Attozny do appear fo; one in the Upper 

lyable tot the Bench, f ſpecfal bapl ts entred fo2 bis Clpent,to that Acton, that that Bapl is 

principal. not bound to ſtand Bapl to all other Aaions that ſhall be veclared in againſt 
the party upon the by, bug the Attozny foz bim is bound to appear foz him 
in all ſuch Actions, and to put in Common bapl, 


Wagſlaff and Tempeſt. 


10 
D:ſpenſarion IT was ſaid by Glyn chief luſtice upon evidence given in a Tryal at the 
wich 2 lor fei- | Bat, between VVagſtaff and Tempeſt, that if tenant foz lite do levy a 
ute of 2» E- Fine of the Lands he is ſo ſeiſed of , whereby he would fozfeſt his eſtate, 
face 123]. pet it he in the remain>er will ſoyn with the Tenant foz life in declaring the 
nſes, this is a diſpenſation with the foz lenure. 


and Le Gay 


i Mich. 65 5. Batic, ſup. 
Fer 2 time to T He Court was enfozmed , that in an Aion of Accompt bzoaght there 
2ccompr be- was a berdic>, that the Defendant ſhould accompt befoze Auditozs, 
fore Audirors. and that Audito:s were aſsſgned, and the parties were now befoze the An. 

dito2s,and thereupon it was moved on the Deſendants part, that this Court 

would grant him time to accompt, fo2 the reaſons alleged. Bat Wild an- 

ſwered, that it was not p2oper to move here, foz the Auditozs are now 

au4ors lud Judges of the matter, and map gibe time it they ſee canſe. To which 

a bike Glyn chief luſtice agreed, andſato, the Auditozs are Judges by the @tatats, 
CET and therefore move before them, and trouble not us wich it. 


Sergeant Bradſhaw and Procter. 


2 Mich. 1655. Baoc, ſup. 


— 22 | N the Cafe of Sergeant Bracſhaw and Þr. Procter of Grays · Inne. It was 
«xr of the ſaſd, that a challenge to the array is no part ofthe Recozd, but ought to 
ccord. be determined whether it be good oz not by the Judge, befoze whom the 

By whom to trpal of the Caule would have been, ff the challenge had not been taken; 

py moon: and ſo hath it been ruled upon ſerious adviſe in the Common-pleas ; and it 

ned was then lfkewiſe ſafd, if there be a demurrer to a challenge at the Aſsiſes, 

Demurrer to the Judge of Alsiſe may determine it thre, oz over-rale it. o; adjourn it 


a challenge. ti be heard at another time. 


a Mich. 16551. 7 K - 


Somes and Sit John Lenchiall. 
Micb. 165 f. Bans. ſup. 


in exccut ion. 


execution , we can commit bim to the 
that is the 'patſon of this Coart, and to commit dim to that pꝛiſon of which be 
is the K&eper, without ſecuring the Pꝛiſoners there, befoze we doft, will 
be an eſcape in Law of all the-P3fſoners. Therefore ler Sir John ſhew 
cauſe why he houtd not pay ebe D<br, far it is neither for his own credir, not 
the honor of this Court, that be ſhould not lach: fig hu Deb. 


Exrdres And Proved: 
Mich. 1655. Bine. up. 


Ardres bzonght an Aion upon the — 72 1 and 
that whereas de at the _— 
pains rp reconcile differences bet wirt 
De lend nt did aſſieme andp:omifc unto the 
at a cettain day, and oz not paying the maya 
gfon, Ind upon non. aſſumpſit plegved,, and & ycxdia- found x 
tif, The Defendant moved in arxeſt;o! Jung ement, . 


conſi2eration ſrt fozth in the Declaration to 
tt is only ſafd , that in conſtde tation that the, 
de did pzomile, 4c, and this ton t 
ground a p2omiſe upon. — 


I — AY me 5 
. &. and others, and doth not ſhr1y m the ſe others were. The 
ceptions were obet ruled withont ſpyaking to; and. fo the | 
ſwered, that here was a contmuing-conſt>eration, though pain 

were paſt, fo; it is ſaid he ton the pains at the inſtance andrequeſt of the 
Plaintit Glyn chief luſtice , It is as you ſay, for here is 3 Volun . 
tary Curteſie, upon which no coofiderarion for a promiſecan be 2200p 

the pains bere were uadertaken at the inſtance a the-P a Jens, 
nili, xc. 


Mich. 165 5. Bane. as 


BY Glyn cbie f luſtice, It one come in upon the Exigent b 
pear by his Attozny, but it he come in upon the Outla may 
pear fa bis pzoper perſon , and not by his Atto2ny, and ſo ts 
pzactce of the Common-pleas, and of this Court alſo. Nota. 


Oo LL ons 


„„ ⁰³ —Z—ZA—— 
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N Mich 5% 
| ILundba add V Valcocks. - 

* Mich, 165. Banc ſup. 

= wc * again VVilcocks inter alia, fo; 
nd I Oster [Conn the Straw, / Ups 


8 0 
5 


| und cherefore ſet the Plaintif have 
41 01 wild irn nn ct ane 11 Demnile ry: «tn ©, 
1-11 gle FMI 1:01 115330 wog, 78 ; 
© 6199F » dern ald inthe Cormty of Cormvell 


VVood and Gunſton. 


pu N 46+ pt » es Mich, 165 5- Banc, ſup, - 
47 


Nod botight an Action 


et in extra: 
Diſcretion- of Juſtice 
the Court, 
Diicrerion Ju+ 
dicil, Arbi- 

trat y. Jurken 
The Court benefit 


not to be in: 
rended pat - 
tial. 


Granted, 


2 


E C 


Mich. 1655. 9 N = 


The Protector and Buckner. 


Mich, 1555, Banc. ſup, 


12 - 5 44 25 


N * 
Uckner was endicke d upon the Statute of 1 Iac. made againit Stabbing Special ver- 


Dat the Juſtice Hall in the Old bafly foꝛ killing o Horwood, and upon 
the evidence given foz the Pzotecto}, the Jury ſound a ſpectal 
was to this effed, vir. that 
the lodging of Bucket 
the lodging. that other man 
there, and fod at the Do of the Chamber with-this v und zaton in 
his hand, and kept the Dooz to keepBuckner from going out tilt they might 
bzing à Batlif to arreſt Buckner fox a debt which de owed Horwood, 
whereupon upon ſome diſcourſe between Backner and Horwood, Buckner 
takes a Dagger out ot bis pocket, and tabs Horwood and kills him and 
whether. this was within the Statate.of Stabbing was doubted by the Jn- 
ry. 'Upon which Backner was committed to Newgare, and after the Booy 
and the Cauſe was removed into this Conrt by a Habeas Corpus and a Cer⸗ 
tiorsri,' and argued divers times at the Bar and at laſt ow the Bench: 
andfirft Arthur Harris ot Lincolus · lun opened the Recozd, and only put the 
ton, and then on the behalf of the Pꝛiſonet it was moved, that he might 
have a Copy of tue Recozd, and Councel aſsigned him ſuch as he defirev, 
which the Court granted, thedf it was pꝛayed he might be bayted, but that 
the Court would not grant, but turned him over to the and gave 
day foz the P2oteco2s councel tobe heard : At which day Twiſden foz the 
P2otecoz made this. gueſtion , whether Buckner was to have bis Clergp in 
this caſe, 02 were debarred dy the Statute oz not, and he (aſd; this quefffon 
ſhould not have been made by the Jury as they have done upon the fpectal 
Uerdic, but the Court'ought to dave made it, ſoz the Jury ate only to 
pꝛocten upon matter of fac, and not upon mattet in aw, and be argued, 
that he ought not to have dis Clergy, fo the @tatate of 1 Iac. doth 
not create the offence, but leaves it to the C and only takes a- 
wap the Clergy from the party that commita tt) andto pode this, 1. It is 
not within the woꝛds of the Statute, and zig. it is not within the meaning 
of the Statute, neither in its pꝛeambie, no? in the body, 07 in the pꝛotiſd 
thereof, foz Buckner was not firſt trook , noz dad he a weapon muaunm⸗ 
gainſt him, although be was kept a pꝛiſonet in dia Chamber, which was 
not a confiderable but a flight pzovoration ot him to move him to ſp fowl a 
fan. And within the bodp of the Ac, there art no Aas expꝛeſſed, but having! 
a weapon d2awn againſthim; o2 being firſt ſtruck, and this enumeratton of 
the Aas excludes all other , as it fs in the @tatute of Fines, and in the ta- 
tate which takes away Clerop. Alfo the reaſon of Lawrequires to allow: 
the Clergy to one that is firff ſtticken: but here is no ſuch reaſon, and the 
party might have had his remedy againft Horwood foz comming into his 
Chamber and impꝛiloning of him by an Aaforr'vf Treſpaſs ; And the having 
a weapon dawn was a reaſon foz the other to vefend himſelf. Finch He- 
nage foz the P2iſoner argued,that the P2tſoner was only guiity offelonp at 
the Common-law and is not within the @tatute by which his Clergy ſhould 


cauſe it is made in teſtraint of the Common-law, and it was made only to on. 


verdiit. 
ood and another man with him came inte; ne *, r 
Drury-lane, and when they wete come into Ic. gust 
down a ſwoꝛd in the cabbati which hung *2bbiog. 


be taken away, Fo? firſt the Statute is to be liberally interp2eted , be. lacerprerael 


pze vent fewds bet wirt the Engliſh and the Scotiſh- Natton, which were then 
apt to bzeak fozth, and the quarrel here was not a munken and ſudden 
quarrel, but aded upon — , and here is an Aſſault fo great uſes 

002 As 


"468. Nich. 1655, 


— acainlt the pꝛiſoner, that it amounts to a ffriking of him, 43 E. 3. f. 41. 42 , 
. E. 3. f. 7. and the impꝛiſonment of him is moze than an aſſault, and bete 
is formd a fo2cible entry into dis Chamber, and the fending foz a Bai 
ut, and the tanding at his Chambcr dooꝛ with a ſwozd in the parties hand, 
though not dawn , which is as mach in effect as ii it had been d2awn , and 
23 Car. the Clergy was allowed to two perſons that afded and aſsiſted a 
third perſon in ſtabbing ofa fourth man, and that becauſe the Clergy ſhall 
lacendmen.. wat be takenawap by intendments. Glyo chief loftice , The @tatate hath 


wot been ſo favourably confirued as hath been argued, fo; here is no iroak, 
noꝛ weapon dzawn foz his pzeſent defence, as the @tatute intends; and tab. 
bing with a Tobacco pipe, and with a bath bien adjudged to be 
ftabbing within the Statute, and the both not ſap being firft al. 


fanited, as this caſe is, but firſt iricken , and J concefvenot that there are 
any woꝛus in the Statate that will keep pon out of tt. Day was given over 
to the next Term. At which dap the ſpectal verdict was again repeated by 
Serjeant Maynard, ond bp bim it was argued foz the pꝛiſoner, that he was 
not within tte Statute of « lac. of ſtabbing , becauſe firſt here was 
an mlawfull impꝛiſoning of Buckner in his own Chamber, and this 
could not be without an aault , next this Statate is not to be titerallp in · 
terpzeted , foz if there be Ads of tertoꝛ ufed againft one, although a wea- 
por be not maten, pet he is not within the Statute although be kill ano- 
. ther , fo2 the taking up of a Candleſtick to irtke another hath been avjavg-« 
N biber @ weapon d2awn , axdbe cited Patye and Horwoods caſe, and all the per- 
ſons that came into his Chamber were Treſpaſſ02s, and one of them ta- 
mung tde twoꝛd in his hand how could it be kun what miſchief might have 
{p- 1 +53; ptheen done with tt, Cooks caſe 14 Caroli , One map do a lawful act t un- 
2 lawfull means, und although Buckner did ti pet is he not within the Sta- 
tute, Arthur Harris on the other five argued that the ad was ſtabbing with» 
in the Statute and oufted the pziſoner of his Clergy , and that he is with 
in the meaning and wo2ds of the Statute. The Statute intended to pze- 
vent the killing of men ſuddenly , which is the wozft of all other killing, ſoz 
it ts as it were to deſtroy not only the body, but even to ki body and ſoul 
alſo, and therefoze though the Statute be penal, pet it is not to be favou- 
interpꝛeted, it being made foz the peace and quiet of the Nation, The 
; killing is the matter aimed at in the @tatute , and it matters not whether 
, be Mes witha F 02 4 Piſtol, as Willams caſe was, that 
4 kfkev another by thꝛewing at him, and he is not within 
the ſaving of the Statute though he was aſſaulted , and the other ſtood with 
the dien in the ſcabbard in his hand, 36, 37 Eliz, Hanger and Molins caſe 
in the Exchrquer Chamber, The woꝛds of the Statate are, not being firſt 
frrook, but an aſſault is not a firfking ,' and ſo he is out of the Letter of the 
Wtatute, and here was no weapon dawn, foz the wo in the ſcab- 
which is no moze than a ſtaff in a mans hand, Stat. 5E. 6. C. 4. and ' 

it is ltke to a Piſtol uncockt , and if the ſwoꝛd had been d2zawn it would not 
habe atteredthe caſe, betauſe it was not fn Horwoods hand, who was ſlain, 
but in anothers , and pou canyot extend the Statute further, Glyn chief 
Ioſtice, Will pou have it argaed any moe © Finch, No. Glyn chief us 
' Nice, I have confldered of the Uerdic, and conſulted with the Statute, and 
adviſed with all the Judges. and they are of mine opinion. This is a go 
Law, and to be fnterp2etev ſtrfaly, pet J hold the pꝛiſoner is not within tt; 
fo the ſcope of the Statute appears by the pzeamble, the body, and ſaving 
of it, which do all confirm mp opinion: My firſt reaſon io, becaaſc J find 
that the intent of the @tatnte is againſt ſudden killing, but here was not a 
ſudden kflling, and the Statute takes not away the Clergy from all man- 
ner of Panſlaughter , and here was a Treſpaſs and an impꝛiſnoment aden 
agatuſt 
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againſt the pzifoner before he killed Horwood, and ſo the ad was not ſud © 
denlp done: zy. Whe body of the ac ſreurs to mean, that there ought to 
be malice in the caſe., and it doth not intend we. ſhoutd ſtick to the very 
woz ds of itz and here the party lata might have ſozſ&en the danger, any 
delende d hiaglelf, 3thy The pꝛodiſo excopts divers particalars out of the 
Law, and the wozd Filing is oniy in the proviſo , ſothat there is pzoviſt- 
on made ho'y the Statute ſhall be (aterpzeted, viz, That it muſt be ſavven 
Liliing, which is not ſoh:re, fo2 tete fopzovercations , and time intorve- 
nient bet wirt them and the ſtabbing, and the Uervia finds no pꝛætonteives 
malice, andthe Statute extends to noother killing by the proviſo. And if 
one be aſſaulted by Theeves which have no ſwoꝛd dzawn., and the party aſ. 
ſaulted one of the Tee ves, de is not within the intent of the @t 
although he be within the woꝛ ds ol it, o tf one be aſſaulted in dis houſe, 
and the - Aſaulto2 hath no weapon dawn, and one of the Aſaul»  , | 
tozs be ſhot, pet the party alſaulted is Ut within the Statute, 15 Cer, tn H- r 
Davy and Williams caſe4t was ad j adged by all th2 Judges that he tht HH. +3 2 
led another by tho wing a Hammer at him was not within the tatute, be- 
cauſe thers was a pzeceding p2ovocattorf of dim. And i two aCault a third 
perſon , and one of them ſtrike the third perfon, and the third perſon kills 
the other that did not rike him, J do not conceive he is within the Statute, 
ſo2 it is the aſſault of both, and ſhaii alſo be adjudged the ſtriking of both. Ack 
Juſtice held he was within the Statute, becau'e it was not unlawfull to 
come to arreſt him, and here was no weapon dzawn, and ſo it was adjour: 
ned to another day, At which day Buck ner was again bzanght tothe Bar, 
Ask Juſtice rep ats the ſpecial verdict : made the queſtion whether this fac 
of Buckner be within the Statute of 1 lac. ed againſt ſtabbing, and he ar- 
gued that it was, and that Buckner could not have dis Tlergy . becauſe the 
Statute ſhall be taken beneficially fox the Commonwealth, and not foz the 
p2iſoner, who is a particular perſon, ans the intent of the Statute is to take 
away the Clergy fo2 ſome felony ; either by the common Law, noz by 
the Law of God is there Clerap given for kfliing a man, and it was the 
Popiſh power that introduced the Clergy to be given foz Panſlaught:r, any 
alſo foz murther , in diminatfon of the Common Law, and of regal power, 
pea, and of the Law of God alfo, and tt a woman kill one ſhe ſhall not have 
her Clergy, but be hanged, which ſhews that by the Common Law the 
Clerop was not given ſoꝛ Panſlaughter. And by the Law of God J find 
no ditt tente between Parther and Panlaughter, fo2 it makes no viffe- 
rence between hot blod and cold bod. as we do now diſtinguiſh ; and ebe 
ry woꝛd in the Statute me thinks doth take away the Clergp by wap of ar- 
gument, even from the title of the Aa to the very end of it, and here is a 
great fin to be puniſhed and great inconventences would follow to admit of 
the Clergy in ſuchcaſes as this is, and here was a ſudden killing as the 
' ac expꝛeſleth, fo2 it was done with a dagger which was not ſ@n , but ſav- . 
deny d2awn out of a pocket, and no weapon was daun againſt him, foz 
the pꝛovot ations alleged, they cannot amonnt to the dzawing of a weapon, 
02 ſucha p2ovocation as the Statute intends , foz all the ads done by Hor- 
wood amounted but to a Treſpaſs , und cannot be ſuch a pzovocation as 
ſhould canſe Buckner to fear his death, fo2 no violence was nſed to his per · 
ſon by ſtriking. 02 d2zawidg of a weapon, 02 other waps, and the ſending 
fo) Baſlffs to arreff him cannot be ſach a pꝛovocation as the @tatute in- 
te nos, which ts to put the party in fear of his life, and the party knew 
that Horwood tame with an intent only to arreft him, and not to kfll him, 
no did the party flain do any thing againſt Buckner to povoke him; and 
wert is by pzeſumptfon of Lato a p:epenſed malice in Buckner to kill Hors 
wood , which is ſen by dis ſavden — of Kabting him, and "oy 
00 3 


XUM 


— — — — 
— — — 


— — rn y—_ yn — — — _— — 
— — 


—_—_— — ſ— — 


and Williams caſe utged on the other ſive is not like to this caſe, A grant if 
one kill aThief ſuddenly it is not within the Statute,fo2 ſuch killing was ne⸗ 
ver intended to be pzevented by it. The wozft woꝛds one man can give a- 
nother are not a ſulficient pꝛovocation within the Statute, foz ſpeaking of 
woꝛds doth much differ from dꝛawing of a weapon: Noz is this a killing 
ſe defendendo, oz by misfoztune , but a killing at the Common Law, and 
ſo the Clergy is taken away by the Statute, and thoſe of Serjeants Inne 
in Fleetſtreet, amongſt whom are Barkly and Foſter, and Roll, who have 
been Judges, are of my opinfon. Glyn chief luſtice held it not within the 
Statate , he argued long mach to the effec as fozmerly , but having taken 
told J could not diſtiacly hear him, Adjourned. This Ca'e was again ar« 
gued Trin. 1656, to enfozm luſtice Warburton who was called to that 
Bench, after the ſozmet arguments and opinfon of the Court velfverey 
mach to the lame manner as fozmerly, By Fiach fo; the p2ifoner, and 
Baldwin fo the Pzotenoz, and n mp Lord chief Iuſtice Glyn, aud 
Iuſtice Warburton were of opinion againft luſtice A-k, and ſo judge ment 
was given fo2 the p2iſoner , that the ſtabbing was not within the Statute 
but was only felony at the Common Law, and the pꝛiſonet was admitted 
to his Clergy, and barnt in the hand acco2dingly, 


VVilliamſon and Coleman. 
19 Mich. 1655, Banc, ſup. 
Iuft fexrion Y Pon evidence given in an Acton of Trefpaſs between Williamſon and 
2 Colemen at the Bar, It was ſafd by Glyn chief Juſtice, that if one 
make a ditch, oꝛ raiſe up a bank to hinder my way to my Common, A map 
juſtific the thꝛowing of it do on, and the filling of it up. 
Mich. 1655. 
20 


Damages in BZ Glyn chief luſtice, It a Feme bzinga wait of dower , and recover, 
Dower. and the Defenvant die, the teme ſhall have her damages againft the 


mor 20 3 a 5 err Tenants, 
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tion, niſi, &c. 


* 
Mich. 165 5. 
1 
Error quad A Writ of Erro2 quod coram vobis reſidet is when a wit of Erroz is 
ci ram vobis b2zought to reverſe a judgement gtven in the Com mon pleas, oz other 
— wha, Court where the Retoꝛd was toʒmetly removed into the Court of the Ap- 
mY per Bench, and by reaſon of the death of the party, oꝛ foz ſome other cauſe 
= undetermined, by reaſon of th? abatement of the fozmer wzit of 
rr02, 


Le pool and Tryan: 


Mich, 1655, Banc, ſup; \ 

21 
For a prohi. V V 114 moved fo2 a p2ohibition to the Court of Admiralty to ſtap a 
bjcion to the trpal there in a Trover and Converſion , in which they pꝛoceed 
mira j. upon a pꝛetence that the gods in queſtion were taken upon the High Sea, 
— and that by the late Ac they have excluſive power in all ſuch caſes, which 
Anz fi tongt ſo, (Glyn chief Juſtice , Jt was reſolved in Cremers and Cokelyes 
(Ct o 4djadged, that they have no ſuch power, Therefore take a jabs 
ore 


P 
Mort) aud Hart. 
Mich. . e * 


not concerned in it, " and the Aiverdis withan ler quo” 1 


4 general Award, an turiube ail parties, and tberelpꝛe if it be —— 
it is vold in all. But Green on the other ſide anſwered, though the Award * 
—— pa d as to Body that paid the money, | 
tut a ent ter are paſd, and that is foz Body 


05 Defender hiſi. &c. 
Busheld and Norden. 
Mich. 1655. Banc, ſup, 3 24 
tot Ert6y was dzought by Busfield 1d againft N IVES 


men . ride Toort 
2 


| 3 thereupon : 
„ and aſsfgns fo2 
r ſudgement, and that being "IM 
— ga ne rh nogement, tine fozth, Wherpapon ug de 


the ſecond judgement was given , the fecond jtdgenitent cannot de 56ed. oe 
Glyn chief Iuſtice, But the pzincipal judgement onght to be reverſed by jus judgement. 

the p2incipal, and not by the ball, and therefoge che weie of Error is not well m_ writ abt 
brought by che bail, therefore let it abate. 


2 921 Mich. 1655. 


Vidian and Fletcher. 


; 4 456 pl 12. 
+ SH Mich, 165 $- Banc. ſup, 


Scire tes Ven vie of an Infant bzought into Court tobe inſpectey, who hav on. 
tx an zart © ringeoverture jones with her hasband in levping a fins of her lands ſhe | 
© £1:ſc a wag dp the Court adjudged within age, . ias iſſned oof 
be ler cd yg the Tett · tenants who came in andpleaded that 
on C ume of the fine lebten, upon which plea tune was jopned , 


Vertu . 


and mayer 
lu-y "0:10  Conrtisto judge of the Infancy, am 
bn en have not p2dceeded duly , but the pzoceedings do no 
Fine rev. rſcd, was within age, Therefore let the fine be tevetſed, niſi, &c. 


and the henibed of Crondon. 


Mich, 185 5. Banc, ſap, 


26 


Ame of 


., Atioa upon th: Statute. 21p. Ye declares that he tot bis 


ja%g ment in Action of Treſpaſs upon the cafe was b k 2ed 
an _ no- A inn MH ampſhi-cupon een . wa 
e a robbed fvithin the hundzed, w upon the tryal a verdice the Plaintit. 
1 It was mo bed on the behaic of the Humdzed in Arreft of juvgen I, 
Cale. That the Plaintff hav miſtaken dis Aaton, fo; whereas be bath bzouthe a 
Scame., general Anton of Treſpaſs upon the caſe, he ought to have 


ath befoze 
8. 423 of Peate in the County, be reas it ſhould be foz the Caunty, 
3ly. He hath not expzefſed that he tok his Dath befoze a Juſtice aſgigned to 
kecpthe Peace. 4ly, There is no {ſue joyned. 51lp, Ye ſafth that he took 
bis Oath 20 days bt poth not ſap next befoze, as the Statute dfregs, 
Windham on the other five anſwered to the firſt Exception, that it is uſual 
of latter times to declare in an Adion upon the Caſe generally, To the 
rec ond he ſaid it is no exception, ſoꝛ a Juſtice of Peace is not an Oſficer at. 
fixed to a place. Ser jeant Twiſden, But it doth not appear that took 
your Oath 20 days bcfoze your Oziginal ſued out. Glyn chief Juſtice 
2 That appears well enough upon the Recozd. But the w2it bere is in an 
Vaiizien. Action upon the caſe generally, 8 yet be declares in an Action upan the caſe 

upon the ſototute, which is not all one, a d ſo the Declaration varices from the 

raft , foz an Nation upon the Caſe upon the Stetute is an 

Aaton upon the caſe , but J belte ve it is well enouch, notwithanving, it be- 
% ca) lag alter a Werdit , and not being a material variance, but a bare recital , 
Wee Theretore let the Planti: take bis judgement, 


Conye and Lawes. 


Mich, 16 55. Banc, ſup. 


27 | 
Error to re- Hill. 1655. rot- 251 
ne a judg: - 
— = Awes b:ought an Aion upon the caſc agatnſt Conye upon an indebita- 
— aſſumpſit upon an accompt, the Defendant pleaded non aſſampſic , 


8 


— — — — —— 
* 


3 Mich. 16 5 5. ou 7 (dew . 473 4 
and upon {ſve jopnov; a ſpecial de told was ſound fog the Plaintif,, and a V# l-. 
judgement gtven lo) bim, upon the” fpectal /verdic the cafc apprarru to be 
this, the Plaintif 1 aws matted a A eme unto whom montes were owing dum 
ſola toir, and the Baron. and the Debtozcome to un actompt to the mouy. 
the Detto being lound in arrere pzomiſeththe Baron to pay bim the mon 
dic upon the accompt at a certatn dap, toꝛ not perfoy ming this pꝛomiſe the 
Plaintfbzought dis Actforr. Upon the wit of erroz ought it was urged, 
that the Plaintit᷑ did not ſhew how the monies became dus to the mite, ant 
that the getompt did not alter the Caſe, and Hernden and Palmers caſs, „ 
Hob, 6, was cited to be line this caſe, and Done and Thorns cafe, 24 Car, {op Aloe 52 nt 
in this Court was alto cited, and 20 H. G. f. Le b. . Wild onthe other five 
ſa(d, that the Declatation is true, and the verdic.conttavjas it not, foz 
by the mariage the debt is due to the Hugband, and therefoze he ought to 
bzing the Action, and the cafe differs from Hobares caſe. Glyn chief Ius 
ſtice , H«barrs caſe is not like this, it is true the accompt *Itcrs not the na. 
ture ofthe Adion, but here the verdid finds that there was a ſpetial pꝛo- Special pto- 
mile made to. pap the monies to the Yuaband, and there may be an actual is. 4, 4. 
pꝛomiſe in an inſi mul com puta ver unt, although the create a yzomilſe IF 
where a ſpectal p; omiſe is not ſhewed,and herc is a dap foz paqpmyent : 
of the nonp alleged, and the conſideration is good , oz {t {s @ delt dug <2n6dernion 
to the Yugband, and he map releaſe it, and the doubt made by the“ 
Jory fs, whcther the Action be well b;ought by the Pusband alone 
oz not. At another day Green urged , that here doth not 
a conlidcration ſoz the ſpecial pꝛomiſe, and then it can be 
but lor a pzomiſe in Law, and upon ſuch a pzomiſe the Adſoy Promiſe in 
cannot lye, foz the debt is due to the wife notwithſtanding the x law. 
Wild anſwered, the accompt is good to the Baron to oa 4-4 | 
age 


upon, and he cited Partridges Caſe, and the pzomiſe hett to pay 
a day is a ſye cial pꝛomiſe and not created by the Law, and | 
ronfid: tation god; aud the Declaration is true, foz it is the N way 
and the vervic confirms it, and it the wife dy the adminiftratfon b $| 

the Þusband , which pzoves it is his debt, and the w2it of erroz is not good, 
and lo the Reco2d is not removed , the wit of erroz is directed to the Pat» 
oz and Sherifs of Lincoln, and the Court fs ſaid to be held befo; e the Þye- 
rifs only. Glyn chief luſtice, The nature of the debt is not 
accompt , no moze than the accompting with an Executo2 , bat a ſpecial 
pꝛomiſe map alter the debt: Here is a pzomife made to the Hasband , and 
be hath b2onght the Action as if the Defendant were indebted to pet de 
is not indebted to him generally, but ſab modo, biz. jure vxoris, There is 
another point in the Caſe, J conceſbe here is cauſe of Aaton, but er it 


Debt chan - 
ged. 


be applicable to make it a ſpecial debt is the queſtion, But the writ of error — Errer 
is navghr, chereſore let it be quaſheds quaſhad. 
Arnold and Floyd. 
2. 


Mich, 1655. Banc, ſup. 


Aoi « Baer bzought an Acton of Debt upon a Bend toperfozut ng t 
Articles agataſt Floyd his Clark. The effect of one of the Articles judgement 
was, that the Defendant ſhould dei{ber weekly ſach Ale and Beer ag ſhould n debt upon 
be delfvered unto him to ſuch Cuſtomers as he had in his charge, q to receive n Obligari- 
the monles of ſuch Cuſtomers as were due foz the ſame, and the exciſc,and®".*2 pe forms 
ſhould accompt every Saturday weklp unto the Platntif fo; ſuch monies as 


de Would receive foz the ſame, 3 beach of Covenant the Plaintif = 
pp als : 


wa alaigns that the Detendant did not accompt with bim foz ſuch monies as he 

had received upon Saturday the 26th. of luly 1654. and fo2 this he bztings 

bis Actfon. Upon iſſue jopned, and a verdia found fo the Plaintif, it was 

moved in arreft of judgement, that the bzeacy was ancertatnly alleged, be- 

cauſe the Plaintif doth not ſhew, that the Defendant had any Cuſtomers in 

bis charge, oz who they were, oz that he had delivered Ale oz Beer to them, 

02 tetetbeda ny mony of them. Glyn chief luſtice, The charge is tos gene» 

ee, Tally ſet fozth, foz you ought to have ſhewed what monies he hathxecetved, 

charge and that it was of tyoſe Cuſtomers in his charge, fo2 the Plaintit may babe 

be. ſeverai Clara and ſome Caſtomers may be in the charge of one Clark, and 
ludgement Tome — —— — — - a9 — «I Therefore 
— pe: let Nil capiat per centred for the Defendant, ** loa £78 jp4 35 

3 Toft and Day. | 
fifty Fg > Mich, 1655, Upper Bench, 
Frror to re- NH Aqtfon of Debt was bzonght in the Common plens, and a 


ment inan a. 
ction upon 
the Caſe tor 


making 2 


a Wri. 


Retorn. 


Indenture. 


Venue, 


vet ſe a-judge- 


judgement given fo2 th: Plainttt, who therenpon takes out execution, 
viz. A Fieri facias , and delivers ft to the Sherifs of Norwirch, who exetuted 
ft by levying the debt upon the gods and chattels of the Defeudant , after 
which the Sherifs were diſcharged thetr Office and new Sherifs elected in 


falſe recorn of thefr places, Whercaupon the old Sherffs redelivered to the party the dodge gere 


taken in execution, by vertue of the Fieri facias, and endozſed nulla bona ups 
on the wit of Fieri tacias , and delivered it ſo endozſed unto the new obe. 
rifs, und foz making of this retozn an Acfon upon the Caſe was bzonght 
in the Common pleas againft the two old Sherifs, and a judgement obtain « 
ed againſt them; whereupon a wzit of errox was here bzought to reverſe 
this juvgemeut, and theſe exceptions were taken, 1. That the Plaintif 
in bis Declaration in bis Acton upon the Caſe doth not ſap , that the old 
Sherifs did retozn nulla bona , but only that they did endozſe nulla bona up- 
on the wit, which ts not a retozn, and ſo the Aafon cannot lye foz a falſe te · 
tozn,/2lp. Ye ſapes that the old Shertfs delivercd the wit thus endozſed to 
the new, but doth not ſay that they did delt ver it to be retozned, viz, by Inden · 
tare, as the aſe io. 315. It doth not appear whether there were any retozn of 
the wait made cither by the olv@herffs oz the new-4lp.Mhe Acton is bzought 
iu a wzong County, fo2 ft is not bzought in the County where the endozſes 

ment and deliverp over of the wꝛit was. Latch of conncel on the other ſide 
anſwered, that the Action was bzought foz delivering the goods back again 
to the Defendant after they had taken them by vertue of a Fieri facias, and 
not foz the endozſement made upon the wait. The rule was to reverſe the 
jud gement, except cauſe ſhewcd to the contrary, At another day the Court 

was moved to affirm the judgement, and the councel on the other be in⸗ 
fiſted upon the fozmecr exceptions to reverſe the judgement. Glya chief 
luſtice cauſed the Recoꝛd to be read, and upon Oyer thereofſafd, J conceive 

ft is well, and act oꝛding to the courſe in that kind, foz the old Sberffs to 

make tte r:tozn, and to veliver the wilt over by Indentare to the new 


- Sherifs, and here is alſo a berdic in the Caſe, and a reto2n is not pzoperly 


a teto2n until it be filed here, pet it is the retozn of the @herff in the Coun- 
ty where de is Hhertf, Shew cauſe upon notice why the judgement ought not 


„ 


to be reverſed. Antes. Q. : 


Den- 


XUM 


XUM 


— 
- 


Micb. 1555 9 7 2 28 475 
Denton. 
Mich. 1655. Banc, ſup, | if 30 


A N 02dor of the publique @eſsians made againft one Denton foz the To quaſh x 
keping of aBaſtard- child wes removed into thisCourt by aCertiora ri, — ct an 
and the party alſo who wan committed to Ail.bury-gaol foz diſobeping the , „ 
oʒder, was bzought into Court upon a Habeas Corpus granted unto him, and y = 4- 
upon the reading of the reto2zn of the-H / beas Corpus, this exception was ta · 

ken to the retozn, that it appears by the reto2n that the oꝛder made ſoꝛ Den- 

ton to keep the Baſtatd child was mave by the Juſtices at the Quarter Hel. 

ſtons, and that foz not obeying this oꝛdet «he was committed to the Gaol bp 

two Juſtices at a pꝛibate Seſsfons of the peace, whereas the Juſtices of the 

Quartet Seſsfong had no authozity by the @tatute to make ſuch an oz - 

der, foz it ought to have ben made by the next two Juſtices of peace to the 

place where the Baſtard was bozn. And to this Glyn chief luſtice agred, 

but would not releaſe the Pziſoner till he was bound over with good bapl to 

the next Quarter @eſsfons fo the County of Buckingham, to appear there 

and to anſwer the fad. 


Att Lee and the Lady Baltinglas. 
Mich, 1655. Banc, ſup, 


31 


T He Conrt was moved on the Defendants behalf, that there was an re 4izh»ge 
Action upon the Caſe bzonoht againſt Baron and Feme , and the a feme covelt 
Feme had appeared, but the Baron would not, and that the Piainttis von <omazon | 
Attozney ſtood to hate ſpecial bayl foz. ber, which ſhe could not mo- -L Ha 
cure, and therefoze it was pzayed, that ſhe might be delivered aponcam- 

mon bapl. But Glyn chief Juſtice anſwered, if there be cauſe to have ſpecial Denied. 
bayl the wife muſt lyein Priſon, untill the Husband appear and put in bayl for 

her, for ſhe cannot put in bayl for berſelf being Covert Baron. 


Elmes and Martyn. 


Mich. 1655, Banc, ſup. 32 


y He Court was moved, foz the Plaintif that in reſpegthat the Deten . For time to 
vant had put in a ſpecial plea, and pleaded a bery long Award , which {<= t 
made the plea very long, that therefoze be might have time granted unto ***: 
dim by the Court to demur to this plea. But Glyn chief laſtice 
you ueed not have ti me to demur to the Plea, for you may doſthat preſently: Denied. 
— if you deſire time to rejoyn in reſpect ot the length of the Ples, you ſhall A 
aveit, 


Plummer and Sir Tohn Lenthall. 
Mich. 1655. Banc, ſup, 


Vo 
T Plaintif he wed to the Court by his Councel that he had b1ought To — 
an Acton of eſcape againſt Sir lobo Lenthall the Pareſchall of the 'o" Len- 

Parkhalſea of this Court, mm 6 a judge ment and an executt- . O. 
PP2 ; on 


= 


— — — — — — ſ —ͤ *— — — N— . — 
- — 
— 


—ͤpͤ— PV —ñ—äU—õ . — 


476 Mich. 165 5. 
on 'againſt bim, but that ir lohn though as being Parſball he ought as an 
O'ficer of this Court daily to attend the Court, did pet nevertheleſs ab- 
tent bimſe:f, ſo that the Plaintif could not take him upon the execution, and 
that if he were pꝛeſent he doubtsd , whether be might take bim, (oz fear it 
would be an eſcape of the Pꝛʒiſoners committed to htm, and therefoze p:ap- 
ed that Sir John Lenthall might be put out ofhis place of Pareſcall, that 


ſo he might take him in execution. (;lyn chief luſtice, This is very miſchie- 
Cauſe, vous, let Sir John (hew caule Friday next why he ſhould not pay the mo- 
nies, 
Le Groſs and Hall. 
34+ Mich, 1655, Banc. ſup, 


To acme | N a wit of Erroz bzoucht in this Court to reberſe a judgement given 
judg went Ain an Acton of debt The Defendants Councel in the wiit of Erroz 
for « xp.du1i- moved , that the Court would reverſe the judgement becauſe they con- 
vn. tetved it was erroneons, fo: theſr own expeditton, that they might bzing a 
new Aaton, Glyn chief luſtice, Bon have not pet confeſſed the erroz upon 
the Reco2d , neither have pou pleaded in nullo eſt erratum , as you ought 


— 3 fo do, and therefoze you move too ſoon to have the Iudgement tever- 
3 5 led. 


o . 


Hamond and Tnoinbill. 
3 Mich, 1655. Banc, ſup. | 


= Sons Ga. I B the Caſe of one Hamond and Thorahill in a treſpaſs aud eſedment 
velkina- lan Atrped at the Bar, upon the evidence given it was affirmcd by Sergeant 
held by chi- Twiſden, that Gavelktnd-lands though they be held by Knſght-ſervice te- 
_— de- nure, might be all de viſed by Will by the cuſtom of Kent. Q. foz other 
vilcable. Councel doubted of it, 


Arnold and Floyd. 
firing veel 493 pl 28 Mich. 1655, Banc. ſup, 


3 6 1 His Caſe ſozmerly ſpoken unto, and after a Nil capiat per billam, niſi, 
+ &c. o2verewto be entred againſt the Plaintff was again ſpoken unto, 
and the Caſe put, and the exception fozmerly tazen that the Plaintif had ve- 
clared of a general receiving of monp of ſuch and ſuch Cuſfomers, and had 
not accompted ſo2 them, whereas the Articles ſoꝛ bzeach of which the Aa- 
on fs bought do exp2eſs that he ſhould accompt foꝛ ſuch monies as he ſhonld 
rective of the Cuſtomers, which were in his charge only, But Green an- 
ſmered, that though it was not ſo exp2cſſed, pet it ſhould be intended that he 
had not accompted ſo2 all ſuch montes as he had received of th: Cuſtomers 
in bis charge . and as to another exception which was alſo fozmerly taken, 
viz, that the Plafatif had not ſhewed what monies he had received, foz 
which the Defendant had not accompted, and ſo he knew not what anſwer 
to give, Green anſwered, that the Plaintif is not bound to ſhew it pꝛeciſe- J. 
ly. fo2 he cannot tell what the Defendant had rccefved, and what not, but 

the Delendant doth know it wel enough. Glyn chief Juſtice, I doubt of 
that, (oz the Platntif muſt know that the Defenvant hath received ſome — 
nies 


XU. 


XUM 


wth. 


nies which he hath not accomptev'foz, otherwiſe there is no cauſe of Adfon, 

and thongh tt be not neceſſary fo2 you to ſhew all the particular ſums the 
Defendant hath received and not actomyted to pet you muſt expzeſs ſome 

ſum with which to charge dim withail, and therefoze as to this exception, 3 
think ft material, and the Dectaratfon is too general to charge the Defen- 

dant by, foz what ine can be jopnev upon this fo; here to 

be any b2each of the Artictes , but only by fmplication that he hath recef- 

ved ſome monſfes unacconnted fox, and an iſſue cannot be tryedupon a, 
pꝛeſumption. Green pꝛaped leave to diſcontinue the Action But Wild — 
on the other ſive ſafd it ought not to be, becauſe the Acion is bought againft 

a Surety only that was bound ſoz the Defendant that he ſhould pertoz m 
Articles. Glyn chief ſuſtice, It he do diſcontinue the Action; he hath no G cotiau: 
lurthet remedy againſt the Defendant. Bur ſhew cauſe why he ſhould not ** 
appear upon the Articles, and to pay fo much as it ſhall be found that he is 
dampaified by breach of them, and then he ſhall diſcontinue, 


Devercux and Jackſon. 
Mich, 1655. Banc, ſup. 
Hill, 1654, rot. 835. 37 


Writ of Erroz was bꝛought to revetfe a judgement given in an A. Error to re- 
fon of Debt, and the exception taken was, that the Plaintff had .de 2 judee- 
brought his Acton foz 14 l. and he declares of a Debt due to him fo: debt. 


wares ſold by him unto” the Defendant , which by his own ſbe wing 
come but to twelve pound. Glyn chief luftice, I concefve it is not 


good foz the variance, and therefoze let che Iadgemenc be reverſed, nifi, \*i2nce. 
&c, Reverſcd, 


Pooly and Markham, 
Mich 165. Banc, ſup, 39 


T He Court was moved that the Secondary might reto2n a Jury upon cor the Se- 
Affidsvit that the Plaintif in a fo2mer tryal between the parties hay<2ndary to 
feaſted four of the Jury , and had allo feateo ſome of the Jury that arg*<*%*» a lux. 
reto2ned upon this tryal, Glyn chief luſtice, Let the Freeholdets book be 
brought to the Secondary, and let him retora a lury. Granted, 


The Protectot and the Town of Kingſton upon 


Thames. 
Yates his Caſe and others. Ni. — 39 
Mich, 1655. Banc, (up, 
Upon the re- 


Ates and four 02 five other perſons, Freemen of the Town of Kingſton, *, tf a ut 
upon Thames, being distranc hiſed by the Baylifs,xc.of thatCo2pozation, o Refticurioa 
moved fo2 a wilt of reſtitution to be reſfozer to their freedoms and places o Fremen 
in that Town , and had it granted, which w2it was accozdingly directed to end f 
the Balltts, t. of that Cozpozation, who thereupon do make retozn a Naar 


* 


Ppp3 


478 Mich. 1653. 


w?ft, and therein ſet foꝛth at latge there Charter and pꝛibileges of the 
Lown, andthe cauſe of the visfranchiſement of Yates and the others, and 
reaſons why: they were not to be reftozev. - And by the retozn the matter 
of tact fox which they were visfranchiſep appeared to be in ſubſtance this. via. 
that there was a difference amonoſt thoſe of the Co2pozation about making 
an theit Court, at a Court held fo; the Town, that there was 
ine to be a tumult and umoat about this matter; whereupon the Baplifs 
that held the Court did avjourn the Court, and commanded all p: rſons 
there to Vepart, and then they with the reft that were ol thefr party went a- 
way. But the other parties on the contrary five, whereof Y ates and the 
reſt that were distant hiſed were a part ſtaped Citi in the Town-Hall, and 

ſaid, the Court was not diſſolved, and did af em they were a Court , and 

did therupon make divers o2vers oꝛ ads of Court. and cauſed them to be en- 

tre d in the Court book where all the oꝛders uſed to be entred To this tetoꝛn 

wany exceptions were taken, and firſt by Sergeant Twiſden, 1. That here 

was no ſuffictent matter of fac retozned to be done by Yates and the others, 

to tauſe them to be disfranchiſed. 2ly, That the retozn did not Chew, that 

the Cuſtoms of their Cozpozation div warrant them to disfrancbiſe anp 

lo ſuch offences, 02 did ſhew that any perſon had at any time been disfran- 

chiſed foz ſuch offences, 3!ly. The retozn mentfons that the pcrſons dil⸗ 

franchiſed had bꝛoken thefr oaths as Freemen of the Town, but doth not 

ſet fo2th this oath at large as it ought to be. Aly. They do not ſhe w in the 

reto:n that thep had any authozity to hold that Court which they dil⸗ 

ſolved, noz befoze whom it was held. 5ly. It is not chewed in the 

retozn that Y ates and the others were at all convented to anſwer thetr offen- 

tes, and ſo thep are condemned without hearing of them, which is fl e- 

gal. To theſe exceptions Green of Councel to maintain the retozn 

made this anſwer, foz the firſt he ſatd , there doth appear a ſaffictent fac to 

be done by Yares and the reſt to cauſe them to be dtsfranchſſed, viz, thefr 

tumultuous going into the Court, and taping there after it was diſſolved, 

a g of 02ders, and entring them into the Book, and cited Sit Iames 

B that this thefr fact was a cozrupting the 02vers of the Town. Foz 

the lecond the reto2n doth ſuffictently expꝛeſs, that by theit Cuſtoms they 

map remove perſons from thetr places in the Co2po;ation foz ſuch offences, 

Remove able, fo2 the reto2n ſaith, that perſons have been from time to time removeable, 
which is all one as it it had ſat, they have been removed. zlp. It is not 

nete lar to ſet fo:th the whole oath of a Freeman, and here is as much of 

the oath mentioned as fs needfull to bew that the oath was bzoken by 

them. 4lp. It is ſhewed in the reto2n, that the Court was held acco2ding to 

their Cuſtomes, and ſo it ſhall be intended to be a good Court, and rightly 

held, and it needs not to be exp2eſſed befoze whomit was held. Fly, It 

is expzcfled that they were convented, and that they had alſo notice of the 

diſſolution of the Court, Mr. Attorney General on the ſame ſive ſaid, 

Here is cauſe to disfranchiſe the parties; foz here appears by thetr fac to be 
Oppoſic'on ctA ſetting up of government againſt government, and this is cozrupting of 
g-vccumenr. government, and done by knowing perſons that well underſtand the Cu- 
ſtome of the Town, which makes their crimes the greater, and it is better 

retozned , that ſach perſons are removeable, than to ſap they have been re- 

moved, and here is moze than an opinton of one of the parties againſt the o- 

pinon of the others, foz thep have reduced their opinion into an Ad to diffurb 

the government, Mr. Reco2der of London on the ſame ſive ſaid, that here 

is a fad done to eradicate the whole government of the Town, fo: doing 
whereof the parties juſtip deſerve to be visfxanchiſed , and their entring of 

ozders into the Regiſter-book is a cozrupting of the Cuſfoms of the Town, 

aud tends to the ſubverſion of the Cozpoz ation, and he cited 28 H. 8. Male- 
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verers caſe in Dyer. A ey on the ſame five, Mere is ſulſcient cauſe ſhewed 
in the reto2n to turn the parties aut ot their alice, unto which they may 
to be teſta en it there ſbould not appear ſuſũ tient mattet to disſranchiſt 
went Roll who when this caſe mas firſt moved was chiet [uſtice ſaid, hers - 
is one Groves that pꝛays to be re od concerning whom the retaan-the ws a 
no cauſe- at all whphe was removed, but oniy that be was enviged of Fe- J. anche. 

, which is not a ſufficient cauſ2, {az he map be ente faiſely;, and it ment. * 
not appear that any thing bath been as pet done upon the Endiament. | 
and pet thep allege this foz cauſe whythep willi nat te ſtoʒe bim, and if pay 
have no cauſe to remove dim, then he is un juſtip removed ant ought to be 
reſto3ev, and this cauſe pou have chewed, ſuch as it is. was alte that he was 
removed, and ſo could be no cauſe of his removal, - Bat foz the-reft there is 
no queſtion but that dete is a bigh contempt, and jus cauſe to djisfranchiſe 
the parties, fo2 here ts moe than an opinton, as hath been urged ſe them, 
fo2 there is an Ac of a highnatare tending to evertall government in hin» 
ding the p2occedings of Juſtfes, and the p2ofit and wellfare of the 
Town, and a greater offence of this nature cannot be (magined, and 
therefoze foz the matter ther? is cauſe to digsfranchife them. But 
the queſtion is, whether the retozn be good, and as to that J con- 
cefve it not neceſſary to ſet fozth the whole Oath, oz to aver the 
ſwearing of the Attozneyp. Bat the retozn ought to have been, that 
by their Cuſtome they have uſed to remove perſons foz ſuch o Have uſed to 
and not to ſay they ate removeable , aud of this A doubt and will adviſe, '**"< 
At another day Latch of Councel foz Yates urged that the retozn was not 
good, foz they have not ſhewn any Aa done to remove any perſon o mit- 
demeanozs, accozding ta the cuſtom, as they have alleged it; fox the te- 
tum ſays only that ſuch parties have been removable , and this is onlp a 

ty ot an ac, and it appears not how they are removable , either by poſ, Hi of 

thctr Caſtom, oz by their C harter, and conſequently here is no ground faz an Ad. 
thefr removal returned , Paſch, 33 Elia. C. B. a potential Cuſtom returned : 
is not gad, poſfit & poruiſler adjudged not good in Dir William Hatrons dee u cv: 
caſe, and 21 lac. uſus ſuit held naught. And as to the Objeaion thavit is . 
not neceCary to return their power to remove, becauſe it is a thing incident 
unto their Co2po2ation , 3 anſwer they baby d a power, but have 
nat made it good by the return. Mag Charr, and to the Objection that 
a return needeth not to be ſo ſozmal as a x And that. therefoze if 
thetr power do appear upon the whole return it is good enough. A anſwer, 
that they have latled in the very matter of their pꝛeſtriptton, and not in the 
fozm only, and they mull certifie 2 good cauſs of their removal , that the 
Court may judge of it; and as to that which is obi eded that theſr- Char- 
ter is a very antient Charter, and therefo2e cannot be pleaded , J anſiver, Cberter ples- 
that they map give it in evidence , and alſo a Charter made time ont of led and not 
mind map be pleaded as an old deed map, althoagh pou cannot plead that it given ia cvi- 
was made time out of mind. Serjeane Twiſden on the ſa | All cy- 02+ 
ſtoms ought to be alleged in facto, 9 Car. Fletcher and B ale, Lcitum A 1 (3o 247 ply 
fuic foz a Londoner to aſe any trade by the cuſtom of London avjavged to | 
be ill pleaded, and though it may be god in an evidence ,, yet it is not god 
in a return. Alleyn on the other five ſaid, that the return is good in the 
returning of the cuſtom, thongh it would have been {ll in the pleading, Pie, ling. 
which is ſtrider than a return need to be, and here is matter enough return» Retorn. 
ed to remove the parties. and the wholg cuſtoms need not tobe returned, and 
the infozmality of the return ſhall not Z1 ourt i 


— 


of the matter of fact returned , and ſo agoners caſe 
they have retarned a cuſtom to remove, and by conſequence ſome have been 
removed , oz elſe the return is falls, which is not to be ꝑʒ eſumed. Wind: 

nam, 
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—— ham , Every caffom is pzefuumed by the Law to have u latotull beginning, 
and hall — mum times to be by anttent "Charter, nameiy;foz 
loch thiriasas are not to de clatnied without a Charter , but if they map ba 

Ancient Char elatmed without a Chartet it ſhall be intended otherwiſe. An antieut C bet. 

tet. ter doth not loſe its fo:ce by not being confirmed in Byre; as Late b hath (atv, 

x 24 H. 6. and there map be a pzeſcripttorfo2 things whichhave/ never been 

added it ft began dy Charter, 12 E. 4. t. 9. Green on the fame de; The'ves 

ry woꝛds of the retozn do enfozce that perſons have ben remover, © G 

chief Tuſtice, J have nd books delivered me in this caſe. ; And this Exceps 

tion was moved the laſt Term, and it is very doubtfall to me, und mp 

L.02d Rolf would not ociiver his opinion , I could wilh'the buſtneſs might 

be compoſed fo; the peace of the Coxpozation. To ſay that the lands havs 

been demifed and vemiſable , the wozos ſhall be taken viſtributive, | But 

me feems here is no matter of ſac returned ſoꝛ removing of anp. At ano» 

ther day the caſe was ſpoken to again, and againff the return ft was except» 

du as fozmcrly, that the Town had not by the return intitled theme des to 

Preſctip1ion amp power to remove tho parties, los here to a preſcription only in fieri and 

ä — in facto returned; viz. Chat ſuch perſons have been atcuſtomed to be 

removable, and it doth not ſay thy have ben removed, and theſe caſes, 

3 viz, 20 E. 4, and Mich. 7 Car, Flowers caſe , and M ch. g Car, Fletcher and 

. #9747 Begſhaws caſe, and Skipwiths caſe, 25 Eliz. C. B. were cited by Wild on 
* 
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1:7 C4 Councel foz Yates, Windham on the other five as fo2merly viſtinguiſhed 
betwixt a pleading, and a return , which needs not be ſo fo2mal as a-pleads 
ing, Ul be tanen good to a common intent, and ſaſd that W 

tale, was as this is, was ad judge to be c it upon good advice, and 
Sulſtance, the ſabKance of the pyeſcription is well ſet ſoz th in the return, and the 'foz- 
mality'ſs not to be muth food upon. oꝛ regarded, {4 lleyn on the ſame ve 
ſaſd, that the rule in Wagoners caſe comes home to this, Glyn chief lu- 

ſtice, There. is an Actſon upon the caſe bzougtt hp Tates foz this matter, 

and if it be found foz dim we will reto2ehim,be the tetarn as it iu. Cu. 
ſtom is the main hinge upon which all disfranchiſements do move , and if 

that be not well alleged, it will be hard foz the distranchiſement. Try your 

cauſe this Term, otherwiſe we will deliver our opinions upon the return. At Us 

nother dap the Court ins mobed oz their opinion upon the return, by Yates 

bis Councet, whether ft was good 03 not. Abe tupon Glyn chief Juſt. anſwe- 

red, It were good pou would agree as the Conrt Hath avviſed ; But unte 

yon will not we will efve out judgement . ſoꝛ the cauſe hath depended long, 

C- uſe of diſ. And firlt J concetve that here is good cauſe to dfofranchiſe the parties fo3 
franchiſc- entring of ozbers made by a pzetenved Court-, which in truth was no 
.. Court, fo2 ther entry ofſuch oꝛdets is very pꝛe judicial to the cozpo2 ation, 
and is ta the fl example of otbers , to viſturb the gobernment. But Ca- 

om is the main cauſe of distranchiuin any perſon , fo: by the visfranchte- 

ment the party loſes bis freetold, Which is no ſmall loſs, amy therefo:e 

not to be put in p2agice but upon very good warrant ; 4 yet in ſome caſes fo; 

the advancement of government one may be put out of his frechoto withoat 

a legal pzoc&eding againſt the party, as dit lame e Bapscaſe fs. Bat there 

mult be a Cuſtom 02 a Statute to warrant ft. But here appears no ſuch 

Cuftom upon the return , fo2 fhe teturn is that los ſach offences rhe parties 

pbave uſed to be removable and diſchargeable, which is meerly imaginary, 

Thing in fieri and a thing in fieri, and not in facto , 02 in uſage; and'fo it tu 4s x dend 
pot in ſacto. * thing in the womb whichnever had birth, foz yon habe not ſhewev that it 
was at any time put in pꝛadice, oz babe made any direc affirmarice of the 

Cuffom , as ail Cuſtoms uſe to be pleaded. All Cuſtoms fmpty two 

p-Mbilicy things, to wit a thing poſsfble to bo done, awd rhet the thing hath fome⸗ 
nd ale, times been done, and ſo are all our pleadings , and the return ought to 


have 
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ha de in it certainty enough to intoꝛm the Court of the matter returned, al- 

though it is not required they Would bs ſo pꝛetiſe as pleadings ought to be, Return hould 
fo2 both the Court and the party muſt abine by the return, and it is to be ac» be ceriuin. 
knowledged as true. In Wagoners caſe cited, It was touched whether 

the Cuſtom there was well alleged, and concerning the Cuſtoms of Lon- 
don alſo, which do differ :from other cuſtoms, they being confirmed by 
Statute; and there they allege a ſpecial aa of Common Councel by Cu- 
ſtom, and aStatute alſo to enable them to do as they did. I have conſlde- 1 : 
red well of the return; and J hold the return to be nanght , and therefoze M return. 
let him bereſtored: | Auk Juſtice concurred in opinion. The Court was 

moved to reſto2e the ret, who were 4 in number, becauſe all their caſes 

were alle. Glyn chict luſtice , Let them be reſtored alſo, niſi, &c. Reſtored, 


London and Craven, 


Trin. 165 75 


| £8 ys | 40 


Ondon and Craven entted into Articles by Indentute betwirt them, hs 
L herein London did article to pay 116 l. at a certain day to tome unto e 10 
Craven, {Craven did article that upon the veteipt of the 110 l. unto him from * aten of 
London, that he would give unto London an acquittance foꝛ the 110 l. and Covenant tor 
would alfo enter into an Obligation of 400 l. unto London to ſave hint breach of Ar- 
harmleſs from all claims which ſhould" be made unto certain lands in the ff 3 , 4 
poſſeſsfon- of the ſaid London, in purſuance of theſe Articles London voth 
tender the 110 |, unto Craven at the day limfted in the Articles, but Cra» 
ven refaſeth to receive the x 10 l. of London, and to give him an at 
and alſo to enter into the bond of 400 l. Ahe teupon London bzings an A- 
ion of Covenant againſt Craven fo2 bzeachof the Articles, and alsigus 
the bꝛeach to be, that he did not give him an acquittance foz the 110 l. noz 
enter into the bond of 300 l. attoꝛding to the Articles, and upon iſſue jopyn« 
ed a verdia was found foz the Platntff, It was moved by the Oefenvant 
in Arreſt of Judgement, That here is nd bzeach of Covenant ſhewed by 
the Plaintif, foz the Declatatton is that the Defendant upon the payment 
ofthe 110 l. was to givt the acquittance,and enter into the bond of 400l. and 
here is no payment but only a tender and a refuſal of the 110 l. mentioned, 
and it was in the Defendants election, either to refuſe the 110 l. and to gibe 
no acquittance,no2 enter into the bond of 400 |. 02 elſe to receive it. and gibe 
the acquittance , and enter into the bond, and ſo his refnſal is no beach of 
Covenant. On the other ſive tt was urged that it was not in the Deten · 
dants Eleafon to receive the 110 l. oꝛ to refuſe it, but he was bound by the 
Articles to retetve the 110 l. and to give the acquittance, and enter into the 
bond of 400 l. Glyn chief luſtice, Here is a Covenant grounded upon Artf- 
cles indented, and it is the mutual Covenant of both the parties,ſo that he is 
bound by the Articles to receive the 110 l. at the dap limited, it is not in 
his power either to rcceibe it, oꝛ to tetuſe it, as hath been objeced, qthe De- 
fendant had remedy by the Articles to recover the 110 l. it it had not been Murual Co- 
payed at the day, and therefo2e he is bound to receive it, and to gibe ann 
acquittance fo2 it, and to enter into the bond of 400 l. and we muſt make a 
reaſonable conftrutfon of the woꝛds of the parties, But we will adviſe. At 
another day the caſe was again put, and the opinfon of the Court veſired , 
And Glyn chief luſbice thereupon ſatd, here is no bzeach of Covenant alle» 
ged to ground the Action upon, foz the Articles expzeſs , that upon the re» 
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ceipt of the 110 l. the Defendant would gtve the acquittance, and enter in- 


it yath been put, and hi re is no Covenant that the Defendant ſhould recefve 
Ni) cpiet tte 110 |, at the dap, Glyn chief Juſtice , Nil capiat per Billam, niſi , 
per Billan, & c. 


Clark and Fitzw¾illiams. 


4-1 


Arreſt cf N Adcioa of Trover and Converſion was b2onght by Clark againſt 

lodgement in Firzwilliams fog divers gods and hduſholdſtutf, and amongf the reſt the 

wage #84 Plaintit daclared ot a Trover and Coverſion of 6 Tuns. After a Uerdia 

„ dw (« form $98 Plaintifit was moved in Artem of Judgement , that the Declara- 

tion was uncertain, oz it cannot be known what is meant by 

. 6 Lung, and upon this the judgement was ſtayed till the Plaintif ſbould 

| move,. - Whercupan Serjeane Iwilden at another day moved foz judge- 

ment. and ſaid the Declaration was good enough, fo; it is known that the 6 

Tuns are Bie wers Weſſels, 02-elſe they Cignifie nothin and then no 

damages are given foz them, accozding to Osborns and the caſe 

the Action vas pro viginti ulnis instead of ulmis. Windham on the 

ſide ſaſd , that a Tun is a meaſare, and well known ſo to be, and 

ou onght to ſhew certainly of what pou doe demand the quantity of fx 

Euns, and it cannot be ſaid that the ir Tuns ſhall fgniſte nothing, as Ser» 

jeant Twiſden ſuppoleth , foz here the woꝛds are ſubſt antive, and ſigniſie by 

themſelves , and not adjeative, and Ozborns caſe cited was adjudged upon 

another reaſon , foz fulcrum lei ſignifies @ Bedftead, and the Anglice 

which was added, viz. Curtains and Valence were a meer addition, and no 

part of the Declaration. and beſides they were in Engliſh which onght not 

to have been, Glyn chief Iuſjice, The Court hath delivered their opinton 

alreapp, That it is fucertain what the Platatif doth mean by the wozds 6 

Tons foz this caſe is not like the cafes put, where a thing is mentioned, 

wich doth lignific nothing, fo2 there damages cannot be given foz ſuch a 

thing, Lor the woad Tun doth ſignifie divers things, but it is incertain 

Ni! capiat What it doth lignifis here, and thereſo2ze Nil capiat per billam, Ask lus 
miſi. ſtich d idem. 
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q] at the Bar in a Trefpa's and Efeament betwirt Fox Plaintif 
Dans Swann t exceptfon was taken againſt a witneſs that was 
„eee fo prove the leaſe of eſeament, becauſe he had the inheritance | 
iss let, but tt was urged by the Conncel on the Plaintifs ſive, that 
een claim under the fame perſon that the — 
. 8 ereupon 


, Tin. 165 5. o« 7 Ct oo 423. 


thereupon the witneſs was admitted to be worn, and in this caſe it was 

alſo ſaid that if Leſſee foz years do covenant with the Leſſoꝛ not to aſsign o- Pevigg 8 
ver his Term without the Lefſozs conſent in witing, and do afterwards nor an aligns . 
without ſach conſent deviſe the Term to j. 5. this is not a bꝛeach of the Co- ment. 
venant, fo2 a deviſe is not a leaſe, / Jt was alſo ſafd, that if a leaſe foz pears 

be fozfeited, and the rent foz the land let be afterwards received by the Leaf forfeir- | 
Leſſoz oz by his aſſent, the leaſe is made good again by this Aa of the Leſ-c4 ccvive1. 
ſoz, and the fozfeiture ts diſpenſed withall, Nota. 


Mich. 16 5- Banc. ſup. 43 


Pon Articles exhibited in this Court againſt one Alwin an Atto2ney a,cocney con- 
of this Court foz falſe pzacice and Barratry, and pꝛobed ag ainſt him ed upon 
by divers Aſfida vits read in Court, Judgement was p2onounced againſt him Articles, tur- 
by the Court, that he ſhould be put out of the Roll of the Attozneys, and be gal ver che 
fined 50 l. and turned over the Bar, and ſtand committed. He was turnen 
- tte Bar accozdingly at the Meſt end of the Bar by the Tip-ſtaffs of the 
ourt- 


Martyn and Miller, 


Mich, 165 5, Banc, ſup, 44 


Tx were two ſeveral cauſes tryed betwirt Martyn Plaintif, and arreſt of 

Miller Defendant , and therenpon there were two venires , and two judgemenr 

Diſtringa ſſes taken ont, and by the miſtake of the @herif a w2ong Diſtrin-#P9n —— 
as was filed to the Venire, viz, that which would have been filed to te 

Venicein the firſt cauſe, was filed to the Venire in the ſecond canſe , and 

this was moved in Arreſt of Judgement, Glyn chief Juſtice , This is as ff 

there was no Diſtringas , and is therefoze helped by the Statutes of Jeo- 1 84 /4- 

fafls , but if ft were an etronious Diſtringas it could not be helped, and 

here was a good iſſue joyned, and a god tryal of that (ſue , and it was but 

the miſtake of the Sherif, and may be amended by taking off the wzong Di⸗ 

ſtringas from the Venire,and fixing the right Diſtringas in the room of it, and No Rule, 

therefore this is no cauſe to atreſt judgement. 
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Demand 
Demurrer 
Deniſon and Deniſation 


Deſcent 


An Alphabetical Table. 


Diſcharge 
cont 12 
Diſcretion : 15 
1 on 19 
2 | Disfranchiſement 29 
3 | Diſpenſation | 2 
4 | Diſſeiſor and Diſſeiſin. 16 
5 | Diſtrels 23 
6 —— 5 23 
/ Veſtrud ion vid. Extingaiſhment 24 
Donatiye 5: 25 
9 | Dow , 26 
10 — 
11 E i 
12 
13 Iectione firmæ 1 
17 : Election : 2 
5 legi 
16 | —» 4 
17 Sagagement 5 
1 Zagrolfing Wo 
En * 7 
” | Enrollment $ 
Equity | 9 
32 | Error 10 
33 | Eſcape 11 
14 | Eſtople 12 
25 | Eſtreate, 13 
*6 | Evidence 14 
27 | Examination 15 
38 | Zxecutor 16 
29 | Bxecution | 17 
30 Expoſition vid. Interpretation 18 
31 Extent 19 
Extinguiſhment 20 
34 F 
FEefimple t 
Felony A 
1 | *Feofments 3 
2 | Feme vid, Baron and Feme 2 
3 | Filing 7 
4 | Pine 6 
5 — 7 
, 8 
7 — - 9 
Fraction vid, Tyme 10 
9 Pranktenement ar 
10 Fraud 12 
It | 
12 G 
13 
14 Aole v3d. Priſon | * 
15 Good behaviour 


— Sa! 


Grant 
Guardi 
H 
Abeas 
— PR 
Heir 
High way vid: way 
Homage 
Honour 
I 


— PIR 


Jury 
luſtice of Peace vid, Peace 
kuſtification 


K 


K* 


Atitat 
Law 
Leaſe 
Levari facias vid. Execution, 
— 
ery 
Limitation 


— 
„ 
— 
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3 | Local and Tranfitory | IT 
M 
* 
2 
N 3 
7 
10 
rx 
N 
. 
Non ſute 4 
Notice 6 
Nudum pactum 6 
* 
O 
te, 
= FT 44 ® > 4:1 % * 4 
er 
Ocdinance of Parliament uz Purkirtdent 8 
Ordinary „ 
— ; 
Outtig _— 
b 9 2 8 


2 


COS 


_ 
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An Alphabetical Tabl "yy 


Perty and Privy 8 9 
Patent and Patentee 10 
Pauper ' It 
Peace 12 
Peer and Peerage 13 
Peremptory 14 
Per juty 15 
Perpetuity 16 
Place 17 
Plaine 18 
Plea and Pleading 19 
Poſſeſsion 20 
Peſtea 11 
Precipe 22 
preropa tive vid. King 23 
Preſcription 24 
Preſentation 25 
Preſentment 26 
Principle and Acceſſory 27 
Priſon and Priſoner 28 
Privilege 29 
Procedendo 30 
Procecdi 31 
ugs 4 
Proclamation 33 
Proof " . 34 
Frobibition 1 
Fromiſe 35 | 
Property 37 
Protection 38 
Proteſtation 39 
Purcbaſe 40 


Q 


A Usſhing of Endi&ments andOrders) 


Reſcous 
Rent 
Reſtitution 
Retainer . 


Ale 

Satisfaction 
Savin 
Scandalum Maguatum 
Scirs facias 
Security 
Seiſure 
Sequeſtration 
Settlement 
Sewers 
Statutes 
Submiſsion 
Sureties 
Suggeſtion 
Sutes 
Sum mon: 
S#perſ. edeas 
Superſticion 


| Supply 


Surmiſe vid, Suggeſtion 
Surpluſage 
Surrender 


&c, vid, Endictments, Orders, &c. | Suſpenſion 
hl 


Quo Hare 
1 R 


Ecital 
Recoguiſance 
Record 
Recovery £ 
Recuſant 
Reference 
Rejoynder M 
Relation 
Releaſe 
Repeal vid, Statute. 
Replcader 
Replication 
Requeſt 


* 


1 
| 
#1, | 
| 


T 


Ales 
=> Tayl vnd. Fee-tayl 
Tax 
Tenant and Tenancy 
Tenement 


Title 
Transferring 


Tranſitory vid, Local 


| Traverſe 
Treaſon 


8 


XU 


An A phabetical Table. 


16 , Uſe 
Utlawry wd, Outlawry 


17 
18 


19 W 


VV. of Law vid. Law 


aiver 
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An Advertiſement to the Readerin explanation of the 
method ob ſerved in the Table following. 


to the pages in the Book, which you are directed unto by the 
res; and the Letter C ſet aſter thoſe figures refers you to the 
number of the Caſes contained in that page, that is to ſay the firſt, 
ſecond, third, &c. Caſe, but if the Caſe begin on one ſide, and go 
on to another, you are directed to that page and Cale where the 
Caſe begins, and for your greater caſe you may find moſt of the 
matters you are to look for expreſſed in the Margent to that Cale , 
whether you are directed, but if you do not you ſhall be ſure to 
find itin ſome part of the Caſe. 


BE pleaſed to take notice the Table following generally refers 
firſt 


4 


A 


Wits 


Win 


OF "ALL THE 
SEVERAL MATTERS 
X Contained in the whole bo 
Alphabetically digeſted under proper and particular 


heads, agreeing to the yarious matters 
therein contained, 


1 3 eAttion 
14 

= For what cauſes an Ad ion upon the caſe 
| OTE Vo ! will lie, and for what not, p. 3. d. Cale. 
Abatement. Where an Action may be joynt „ and 
| where there mult. be ſeveral actions, 


| Here a writ of Error ig abatable; f. 3+ 153) 154,76 C. 1. 157 C. 2,190 
V and where not} but may be a- C. 2. 203 C. 1. 297 C. 3. 481 C. 2. 


mended p. 7. C. 2. p.78 Where one may have his election of acti- 
Where one may plead an abatement of on, and the reaſon of it, p. 4. 19 C4. 
the writ, and where not. vid, writ p.31 C. 2. 99, 100,342 C. 1.347. 
; Where an action of the caſe lies for words 
2 H breviation and where not, vid Caſe 


Where Baron and Feme are to joyn in 


What abreviations are gcod , and Whit ® n and where not, p. 9 C. 4. p. 

not 182 C. 2. 227 C. 2. 290 — 1. 112 113. 129 C. 4. 313, 

3 | Where an action of Treſpaſs lies, and 
where pot, vid. Treſpaſs, | 


— 


. * 


Where 


Where one is well intitled to an Action 
and wherenoty 107, 108, 2 301, 
393 C. 2+ 4014933 461 C. 
473+” 


the Court, where not, 120 C. 2.134 
C. 12. 477. 


on, and where not 2 and what, and what 
not, 428 C. 3 


Where — 1. of ion lies, nd ere 
not, 131 C. 2.164 C. 3. 287 C. 1954, 
427C.1, 


Where divers i may be brought for | -. | 


one thing, and where not, 
300 C. 1. 398, 399. 


201 3 202 


Where actions are to be laid, ad where 


not) 460C. 3. 

What'a&iops are batred by the Stat ite of 
liqitat ions of actions, 21 ac. aud what 
noc, 214, 215, 388, 389, 401, 
402, 

Where an act ion is well commenced, and 


where not, 215.C., 223 C. . 30, 

3315 332» &. „350 % 381, 2 

2. 383 C. 1. . 424 C.. 
Where an action fes upon a Statute, and 


where not 318, 319,424 C. 1427 C. 2. 
467 , 468 „&. 

By what acts an action muy be lulpended, 
and by what not, 384. * 


4 eAcceſſory, vid. Principal, 


5 Accompt. 


Where an action of accomprt lies, and 
where not, 160, 161, 287 C. 1. 353 


35+ 359+ 407+ 
What plea is good before auditots in an 


accompty and what not, 353, 354,355 
410 C. 1.43 OC. 1. 


Acquittanct. 


What acquittance is well giver, and what 
nat, 394. 


7 Additions, 


% 


Where an addirion is tobe given to the 
patty, and where it needs not „p- 26 
C. 3. p. 19, 151 C. 2. 294 C. 3. 

What are additions to be gien to the 
party, and what not, 17 3. C. 1. 


» ES 


A Table. 


3» 477 5}. 
* Where 
Where in Ad ion may be diſconrinned by | —and where 


Where one may plead in bar of an ARi- | 


| 


Als 


* 


Lat WF 


— 


Aud 


dne ſhall takt advancage ofa thisg 


IN Inn C. 2. 129 
C. 3. 232 C. 3. 358 C. 1. 403. | 


8 Adjournment. 


Whe te an adjourume is neceſſary, and 


2 7 dminiſtr ation — Ad uni ſtr ator. 


What Actions an Admiwiſtrator may. 
Five © and what not. p. 6 C. 3. 341 C. 


3 
Where letters of Adminiſtration may be 
vealed, and where, not. p. 40. C. 1. 
2 C. 1. 
How — of Adminiſtration ought to 


dre 1. 236 C. 1.281 C. 1. 


3 
pleas for. an Adminiſtra- 
—— hat not. 57. 
rs of Ad ation afe good, 
at nor, Ps 3 75. 102 CG Is 


725 _ 451 C. 3. 456. 
. = bet di e, what 


P 10 hefty; 


2712 * 


What "proceedings i in the Admiralty are 
good, and what not. 170 C. 1. 340 
C. 1. 


12 4fldavit. 


What things the Court will grant upon an 
Afpdavit, and” wbt 4.4 371 C. 1. 
387 C. 4. 417 C. 3. 

Wbat Aſfidavit is good, and ht por. 
446. . 


13 Ahen, 


What thivgs an Alyen may have, and 
what NOT. P. 105 21, 40741. 


14 Arnet. 


Where amendments may be —_ in 


writs, proceſſes, and pleadings » and 
where not. p- 7 . 8. p. 32, 33. 5555 
P. 


UM 


—— 


A Table. 


p. 85. C. 1. p. 96. C. 1. 110. C. 2113. 
2 ** 15. C. 1. 116, 117,120. C. 1. 
167. C. 1. 186. C. 4. 191. C. 2. 207. 
C. 3, 344 C. I. 21 B. 2321 C. . 321. 
C. 1. 3. 319. C. 3. 373,374. C. 1,386. 
C. 5. 299. C. 2. 41 2. C. 3.413. C. . 
47. C. 5433. C. 2.451 C. 1.483. C. 


15 Amercement, 


What is good canle to diſcharge Amerce- 
mems, and what not. 14. C. 1. 


16, Amoveas manum, 


Where an eAmorers manum lyes , and 
where not. 84. C. 


17 Ammiiy; 


Where a wric of Annuity lies 0 yy whete 
not. 162. C. 1. 


18 Appdiaxce. 


V Vhere the Court will compell the party 
to appear, and where not. 207. C. 


VVhete one may appear by an Arrorvey, 
and where not. 465. C. 3 


VVhat is 2 good apparance » and-what 
not. 218, (+ 2s 241. zun C. Ib s. 
2. 


19 Appeals 


In What caſes an Appeal from one Juriſ- 
dition co another lies, ancwhers not. 
p. 129. C. 1. 147. C. 1. 
VVhere an appeal of Robbery, & c. lies, 
and where not. 347. 


10 Appengant and A ppurtenant. 


VVhat things ſhall be laid Appendant, 
and what not, 279«, 


21 Arraignment, 


YVhere an arraighinent may be, ind 
id 7. | Panty iT 


232 Ae. | * 
The power of Atbihor. p- 163, TR 


— 


V Vat Arbicracors may do, and what 
Dot. 217» 21 8. 


23 Arbitrary. 


vvbat things ate arbitrary, and what vor 
78. C. IP 


* 
"F 


24 Arreſ, 


VVhere ove may bearreſied, and where 
pOts 166. 2224 2235 495-C. 4+ 


25 Arreſt of Judgem-nts] vid. Judge- 
ments. 


25 Aſets, 


V Vhat ſball be Aſſets inthe hands of an 
Executor or Adminiſtrator , and what 


not. p. 6 C. 2+ 384, 407. 


| © Ai. 


Fot what things an Aſsiſe lies, for what 
not. p. 30. C. 2... C. 1. 164. C. 3. 
194, 195. C. 1. 238. C. 1.269. 

Ot hu mattets Jylblces-of. Aſcife inay 


8 nalico » , Gra what EN 
N 1 5 


28 — WES... 


V'Vbac (ball be « good agi an af « 
9 other thing and aud wear mor, 
« O02 


obe Gall be 1200 0 Aleignee, 1 who 7 
err 497: Cote .1, . 44 1 


| 40 — YN Promiſe. * | 
30. Angabe. 


VVhere an Suben lied, and: where 

8 Iy l, 212. C. 3.239. 

4. 277. 4 1. 318. C. 2. 32, (. 4. 

5 C. 1. 359, 360,395. C. 1.422. C. 3. 
439, 440, $454 C. 2. 4+ 


1 1 - 3: Ae. 


29 17 — 
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Tre 32: H.. 


3 
— 


| ATable. 


_ —— — —Aä— ͤee—ñ— — 


— — 


| 
32 Attorney and Attornment. | 38 Award or Arbitr amt, 
What is a good attornment, and what | What ſhall be faida good award, and 
not. p. 74 C. 1. 184, 285. what not. p. 28 C. 1. p. 44 C. 1. p. 56 


letrer or warrant of Attorney is | C. 1. 97, 98. p. 110 C. 3. 111, 112, 
good, and what not. 284, 285,491,292, | 133 C. f. 152C. 1.178 C. 1. 217,219, 
348 


» 2, 423, 424.476 C. 1. 44. 256 C. 1. 306, 307,334 C,1,351,C, 
What pleas an Attorney may plead, and 1.365, 366, 382 C. 1. 436 C. 1, 436, 
what not 380 C. 2. &c, 452 ( . 1. 49 C. 1. 471 C. i. 


What things may be done by an Attorney, What breach of an award is well afigned, 
and what not. 267 C.. 367 C. 3.386. C. and what not. 429 C. 3.436 CG 1. 
$+ 413 C. 4. 476 C. 1. 


33 Audita querela, B 


Where an Andita guereta lies, and where | 
not. p. 117 C. 2. 149 C. 3. 288 C. 1, | 


333, 3244373 C. 2. 387 C. 4. 417 C. 3. | 1 Banchyupt, 
8 By v bat acts a man is made a Bankrupt: 
34 Auditor vid. Arbitrator, 213 C. 2. 189. 


What acts done by one that afterwards 


becomes bankrupt is good, and what 
i” 20 Anditor , p, 105 C. 2, not, 288, 289, pt is g 


What averment id gbod, and whar not. gp wot, ſhall bind a Feme Covert, 
30,31. 9. 2$1 C. 2. 293 C. 1. at not. 254 C. 1, 310, 321, _ 
— CG. yg C. 1. — 441, VVhete the Baron and Feme oughe to 
&c. | - Joyn inan action or doing any other 
Where an avermenr-is neceſſary, and thing, and where not. 297 C. 3. 
' wherenot,p,49C,1.50C, 1. 53 C. 5 
I- p. $9, 60, 62, 66, 94 C - 107 . | 3 Bar gain and Sale, 
7. 111, 112, 113 C. 2. 1 4. 150 
c. 2. , _ | What ſhall be ſaid a good bargain and 
, 231 C. I, 270, 274, 330, 371 CT J. ſale, and what not. 204, 205, 288, 
397 C. 3. 400 C. 1,405 C. f. 4 fL 289. ; 
2. 420 C. 1. 47 C. 1. 458. 135 C. 3, | 


441+ | * Baſtard. 
36 Aurboriry. | VVherea Child way be ſaid to de a bes 
| ſtard, and where pot, 277 C. 2. 
- Wincisa good authority to do x thing Io | 
| aer 3712336, | 5 Beggar vid, vagrant, © 
* 037» vo; 881 . | | 


| web. 
bas .6 Sql. 
VVhere Bail is grantable, and where not. 
p.63 C. 1. 6 C. 124 C. 3.06 C. 1.3240. 1. 
: 368 5 2. 372C; 1, 397 C. 2. 
et. n — | 15, 41 . 48,4 0. C. 1. bh 
| Vote Bail is to be 2 where not, 
: | and 


37 Ke ef, - > | 


Where antiens demeſn may be pleaded 
and where not.60g C,1, vid, plea. 


— — 


PO i. 


— — 


A Table. 


* 1. 47. C2. 


C 
VVbere the bayl may be diſcharged, and 


where not, and how. p. 121. C. 1. 136 C. 3. 
324, 310, 331, 369. C. 1. 3859, C. 3. 423. C. f. 
479. C. 1. 
VVbat actions do lye for the bay), and 
what againſt the bayl, and what not. 


3.314. 1 
3 far bayl is lyable for the principle; 
464. C. 1, 


7. Byliff 


In what manner a Baylif is to execute pro- 
ceſſes directed to him. p. 18 C- 1. 405+ 
C4. 


8 Breach vid. Prom 
What breach of covenant or promiſe is 
wel! n{zipned, and what not. p. 107, C. 
1. 393. C. 3. 


9 -L vid. Lew; 


What By-Law is what not, and 
— dinds 1221 where not. 220 
36 2» C. 1. 


C 


1 C 


VVbere dad by what Courts a Capia? may 
de granted, and where not. p. 1-186, 


C. 
VVhere a Canas lyes, and where not. 222, 
233» « 


2. Caſes 


VVhere an action upon the Caſe lies for 
words, and where hot. p. 5. C. 1. p. 6. C. 
2. p. 11. C. 2.5. 17. C. 1. p. 22,23. p. 24, 
2% C. 3. p. 46. C. 3. . C. 1, 2. 49. C. a. 
0:49,50-p.58, C. 2. 0 4063,64, 5,66. 
66. C. 2. 70.70, C. J. 2 C.ſ · p.. 2. 
100. 


XI 


| 
| 
| 
| 
| 
| 


and! what bay), 226. C.1. 261, C. 3. VVhere an action on the Caſe [yes fot 
311. C. 1.322, Cl, 457. ,1, 464.0. 2.75. 


word, & where not · p 18,113, 1 15. C. 3. 
118. C. 1.125. C. a. p. go. C. i. paz 3. C. 2. 
147. C. 1. 180. C. 3. 139. C. r 169. 70 . 
177, 83, 184.194. C. 2. 90, 200,406.C. 2, 
20. C. 1. 2 f. C. 1. 27. C.. a C. 1. 20. C. 
1. zu. C. 1. 2. 227. C. 3. 239 C. 
k 231, C. l. 23 C. 3. 35; C4. 246. C ,. 
247. C.. 262. C. 2.73. C. 4. 274. C. 74 
C. 11. 283. C. 2. 195. C. 3 298. C. 2.299. 
C. . 304, 305, 322, 323.323. C. 326. C.. 
378. C. 1.335. C. 3.339. Cf. 350,302. 
Cs 1. 363, 364. 3 79. ( . 1.387. 8.388, 
389, 382. C. 1. 394. C. . Un: 400. C 4. 
414, (2. 430, C. 2, 422. C1,424 0:3. 
425. C. 3. 426. C. 2. 419. C. 2.435 · C. 2. 
436,437,451. C.. 455. C. 1. 460. C. 2. 


VVbere an aRion upon the caſe lies vyom 


a promiſe and where not. p. S. C. 1. p. 3. p· 


53. C. 2. p. 55, 57+ C. up., 63, C. 
hk 141 C. 1. 4 42, 158. C. 1. 162. C. 1. 
203. C.. 213. C. 1. 243,48. C. 1.256, 237. 
283. C. 3. 264. C. 2. 2736 C. 3. 17. 
C. 1. 239, C. 2. 19 C. 2 296, C. 1. 297» 
298, 303, 304, 3% 395- 396, 40. C. 1 
495, C. 2. 411, 412, 416. C. 2. 419. C. 1. 


439, C. 3. 440. C. 2, 463. C. 3. 472, 473. 
St. = 1. 


where an action upon the caſe lies in nas 
ture of a conſpiraty, & where not. p. 10,11, 
157 & 2.372 C£.3.408.C,1,424 c. 2.43 2. c. i. 
Where an action of Treſpaſs upon the 


Caſe lyes, and where not. 99, 100, 
131, $62. C. 3. 164. C. Jo 169, 170g 
182, C. . 101 202,13, 214, 215,216, 
68 227. C. 4. 230. C. 1. 238, C. I's 
244. C. 1. 310. C. 1.335. C. 1.342C 
1. 343+ C. 4+ 348, 349, 333,370. C. 3, 
4. 37t. C. 4 378. C. 2.398, 399, 421» 
C. 1. 426. C. 1. 47. Cu 431. C. 3.45 1. 


C. 8. 463+ C. 2+ 473. C. 2+ 474. C. 
1. 
What is a good Plea in bar to an action 


upon the Cafe, and what not. 2435. C. 2. 
247. C. 2. 


Where an action on the Cale lien upon uu 


ladbar Aﬀumyſ, and where not. 
160, 161. 


„ 3 Cortificatt. 


What is a good Certifictse, what not. 


130. C. 3. 131. C. 3. 137, 138, 175, 


176, 183, 292. C. 2.368. C. 4. 


come ah 
51: 


—— - NO ac — 


— — — 


; Certiorars, 


In what caſes 8 Certiorari lies, and in 
what not. p. 9. C. 2. Þ. 14+ C. 3» 125, 


126, 127 C. 3.143. C. 1. 151+ C. 2, 210, 


211. C. 2. 333. C. 1. 295+ C. 1. 300, 
C. 2. 328. C. 3. 351. C. 2. 351. C. 2. 
35 6» 
C. 2. 
VVhat Certiorari is well granted, and 
what not. 89. C. 1. 176, 371. C. 1. 


6 C oft uy que mſe, 
7+ Champerty. 
What ſhall be Champerty, what not. 93, 
94. 


8 Challenge, 
What is good cauſe of Challenge to 


« Jury or Juror. 100. C. 2. 129. C. 


3+ 173. C. 3+ 
How the array is to be challenged, and 


how not. 23 3. C. 3. : 
How a challenge to the array is to be try- 
ed, and how not. 464. C· 4. 


9 Chancery. 


What things the Chancery may compel! 
to be done) and what not. p. 21, 


10 Chapel and ¶ burch. 


Of Churches and Chapels and their ſeve - 
ral natures, and the reaſons thereof. p. 
36, 37. p- 51, 57. 81, 82, 83. 212, 
C. 2. 1 

- n1.Charger, | 

Where Jutort or other perſons, ſhall have 

—— 138. C. 2.137. 
12 Chanrels, ' 


What things ſhall be {aid to be charrels, 
i and bat noc. p. 86. C. 1. 1 


__A Table, 


23, 364. C. 1. 371. C. 1. 454+ 


[| tn 89. 


— — — 


| where not. p. 86. C. 1. 364. C. 1. 372. 
C. 1. 467, 468, &c. 

In what things the Clergy are privileged, 

in hat not. 1615 162, 168, 169. 


Common and Comm oner. 


Who may claim Common, and who not. 
436. C. 1. 


14 Commi ſaion ard Commiſtioners, 


Of what things Commilſsioners of Sew- 
ers may take conuſance of; and of what 
not. p. 59. C. 1. vid. Se wers. 


What things Commiſtionets of Bankrupt 


miy do, and What not. p. 62, 288, 


15 Commument, 


What is agood Commirmenr , and what 


| Nor. p. 90. C. 3.434. C. 1465 C. 1. vid, 


Impiilonment. 7021 
For hat offences the Court will commit 
one, and for what nor. 129. C. . 374. 
C. 1. 413. C. 2. 483. C. 1. COT 


16 Common right, ſee Righe, 
17 Confeſtion, © 


Where one ought to confeſs and avoid, 
or trayerle, or where not. 43 2. C. 4, 


18 Condition, 


VVhat ſhall be faid a Condition, and 
what not. 294. 
VVhere 2 Condition ſhall be ſaid to be 
entire, and where not. 316, 317. 
Where a Condition is transferrable x0 a- 
nothet, and whiete not. 3167317. 


19 Confeſrion. _ 


V Vhat things one ſhall be ſaid to have 
confe!!ed by plettling , and what not. 
101 %. J. n 
a. I ROGU Noi. 
. . g. . 7 ao Conſent; / 13 non 
5.5 .. N . O 1 . 


4 Vhit conſed® ofpanies ingodeto alter 


Re w9"ll/ 


7 Wo 
Where the Clergy is a 


thinge, and what» fot. 235. C. 277 · 
386. C. 5.47. C. 5. fond G 
1 
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5 8 


What ſhall be a good confideratiod to 
ground 4 rromite upon and what not, 
vid. Promile. 


221 Conſpiracy, 


What ſhall be {aid to be a conſpiracy, and | 


what not. p. 57. C. Zo 


23. Conſtruttion, 


24 Contempt. 


What ſhall be ſaid a contempt of the 
Court, and what not. p. 89 C. 1. p. 105 
C. 1. 159, 160. 241. 


25 Cominnance vid. Diſcontinuance. 


Where Proceſſes ſhall be ſaid co be wel) 
continved, and where not. 111 C. 1. 
328, 329. 

Where continuances are to be pleaded, 
and here not . 373 C. 2+ 401) 402. 


26 Contract. 


27 Convitdt ion. 


What ſhall be ſaid a good conviction, 
what not. p. 12 C. 1. 


28 Copybold and Copybolder. 


What ſhall be a good ſurrendet of a Copy- 
hold, what not. 5.107 C. 1.145, 146, 
256,257>273.C.1.450C. 2. f 

By what Ads a Copyhold may be fortei- 
ted, by what not. 387 C. 2. 

What Acts a Copyholder may de, and 
what not. 3 80 C. 1. 

By what A#s a Copybold-eltace may be 
deſtroyed. 450 C. 2. 

Who ſhall be {zid « Copyholder, and who 
not. 14546. 

Of Copyholds entayled. 450 C. 2. 


29 C. | 


What copy of a Deed, Record, &c. is au- 
thentical, and what not. 122. C. 2» 
Where the Court will grant a copy ot Re- 

cord, &c. where not. 397 C. 2.418, 419, 


444 C. 1. 
30 Corporation, 


Where a Corporation is well created, 
and where not. 298 C. 1. 

How to levy mony upon a corporation. 
367 Go Fo 


31 Coſts, 


Where coſts are to he paid, and where 
— 1. 153 C. 1. 366 C. 3. 413 
* 3 


32 (ovenant, 


For what an action of Covenant lyes, for 
whac not, and where. p.67 C. 17374. 
140 C. 2. 149, 141. 162 C.2.186,1 87. 
265 C. 2.357 C. 1.387 C. 5. p. 3 10. 2.375 
38.555 56. 300 C1. 406, 407. 407 C. 
1.431 C. 3. 481. | 

VVhat ſhall be ſaid a breach of Covenant; 
and what not. 483. 

VVhat ſhall be a good plea in bar of an a- 
&ion of Covenant, and what not. p. 67 
C1. p.86 C. 2. p. 132 C. 1.162 C. 2. 187, 
357 C. 1406 407,432 C4. 

VVhat is a good Covenant in fact, and 
what bur a Covenant in law. 406, 407, 
431 Ca3; 


- 
* 


Councell. 


VVhere the Court will aſsign Councell 
and where not. 418, 419. 


33 Courts. 


How inferiour Courts ought to proceed, 
and how not. p. 1, 2. 1/1 C. 1. 191 C. 
2, 340 C. 1.418 C. 1.439, 440. 

The caule of Action mult lye wichin the 
Juriſo ictition of the Court where it is 
tryed. p. 2.213 C. 2. 

Where one may ſue in the Eccleſiaſtical 
Conſt, and where rot. p. 10. C. 1. 

U un Where 
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Where the Jariſdictiop ©: a Court (hall 
be ſaid to be amm ted and where not. 


„45C. 3. 
Wha Als the Court may do, and hat | 
not- 310 C. I. 
Whac Juridiction the Court of the Upper 
bench hath, and what aor'25 5 C. 1.381, 
382457». _ 
V 'Vhat authority is good to hold 2 Court, 
what nor. p. 31 C. 1477,47 8. &c. 
VVhat Cgurts are fixt, and what not. 234 
C. 2. | 
Juriſdictions of Courts vid. Pleas, 
Vvhat Court is a Court of Recotd, and 
what not. p. 35, 36. 5 
v Vhere a Decd ot other writing is to be 
produced in Court, and where not. 459 
C. 1. 
VVhac juriſdic ĩon the Court of Adtui 
ralty hath, and what bot. 470 C. g. 


34 Cuſtome. 


VVbat ſhall be ſai d a good Cullom , and 
what not. 42,43 p- 78 C. 84 85,87. 
124, 25,137,138145 C. 2.179.229 (+ 
1. 243.291,92. 311, 312.262 C. 1.366 
5 1. 409,410.-421 C. 1423, 42% 450 


C. 2. 

VVhere and how a Cuſtom onght to be 
let forth. p. 64 (+ 2. 421 C. Is 477», 
KC» 

By what Acts Cuſtom may be extinguiſh- 
ed, and by what not. 131 C.2.266,267, 
268,269 ,272427 1327 2327 3+ 

How a ( ultomis to be expounded , 145, 
146. 409» 410, 476 C- 2+ 


D 


1 Damage, 


Where damages ought to be given icve- | 
rally, 46d where joyncly- pag. 56 C. 3. 
135 C. 2. 174 C. 3. 198 C. Zo 

Where damages (hall be {aid to be well 
oven, and where not. pag. 12 C. 2. p. 
23, 24. b 48. 49. P+ 69. p. 78. 92. 
111 C. 2. 119, 110. 135 C. 2.164 C. 
7. 198 C. 2. 224 C. 1. 296 C. 2. 341 | 


Go 5. 398, 399. 478 C. 2. 8 
How damages ſhall de four d uon a de- 


murtet to an Evidence, pag. 22 C. 1. 
Where damages ſhall be * » and 
againlt whom, 470 C. 
Where damages may be releaſed , and 
where notify C. 1. 299 C. 2. 
Where particnlar damages are to be al- 
leaged, where nct. 2735 374. C. 1. 426 
, C. 2. 0 
Wh. re part of damages given may be re- 
lirquiſhed , and ludg: ment given fot 
the rei}, 185. BE 
Where the court may increaſe the dama- 
ges giren by the Inry ,/ and where not. 
210, 2 1.345 346. 441+ 
What may be alleaged in mitigatien of 
damages, and what not. 427 C. 2, 


2 Date vid. Time. 


3 Declaration, 


Where a Declaration ought to be joytic 3 
and where it is goo f againtt one with 4 
ſimul cum, &c. p. 1 5. C. I, Ps 20 Go I. 
What Declaration is good, and what not. 
p. 18 C. 3. p. 19 C. 1, 2, 3. 28 C. 2. p. 3 C. 
1. p. 43, 44, 45 C. 1. p. J0, 51. 53 C. 3. p. 70 
C. 1. p. 71 C. t. p. 79, $2. 94 C. 3. p. ot, 
102 C. 2, 3, 104 C. 2, 3. p. 106 C. 1. p. 
107 C. 1, 109C-3.117 C.. . 2. 116,119,124 
125,126 C 3,128 C. 3. 130, 131. 133 C. 1. 
2, 3. 134 C. 2. 137 C. 1. 139 C. 2. 146 C. 1. 
170, 171, 172 C. 1. 176, 177, 183 C. 3. 186. 
117. 163, 194, 194 C. 1. 199 C. 2. 201, 1025 
203, 214 C. 1. 223. 213 C. 1. 224, 235, 116 
C. 1. 226, 227,239 C. 3. 233 C. . 235 C. x, 
4 236 C. . z. 24 C. 2,243 C. 2. 247 C. 3. 
255 C. 3. 256 C3. 2575 358. 260 C. 1. 263 
C. 3-264; C. 2. 274, 28 C. 2. 292, 193, 297 
C. 2. 298 C. 2. 300, 301. 353 C. 1. 313 C. 1. 
327» 328. 337,338, 347+ 343 C. , 349. 
399, 35>, 353. $56 C. 1. 358 C. 3.360, 
361. 368, 369. 370 C. 3.4.972 C. 3. 381 C. 
1. * >. 386 C. 3. 382 C. 1. 393 C. x, 
397 C. 3. 404 C. 3. 408 C. 2.411 C. . 414. 
C. 1.416 C. 1. 420, 471, 433 C. bo 425 C. 3. 
$395 43% 435 C. 2. 458 C. 1. 459. 460, 461 
C. 2. 463 C. 1.466 C. 1. 473 C. 2. 473, 474 
474 C. 1. 476 C. 3. 177 C. 3. 481 C. 1 


4 Decree. 


How far a decree in Chancery iz to be ſa- 
tisfied, and where not. p. 38. 


5 Deed 


Ysiz_ks 


9 Deniſon Den ſat on. 
Dea. 


| « ſon muy have, and 
be pleaded , and ho] | What things à devi 
— — 857 C. tC. 1. | hat not. 179 C. 1. 


Whar writing ſhall be ſaid to be a deed 10 Departure, ? 
and What Doc. 459. © 5 
What is a good deed , and wage not. p. Where (hill beſaid to be i departufe, and 
97 C. 1.428 C. 2.462 C, off where not. 260 C. 1, 
How deeds (hall be {aid to operate, and 
h a 446. 4 
bete +! dad "in dd — 2 and i 
What delivery of 2 deed is good, and 4 where noc. 134 C. 4-217, 218, 357 
what not, 251 C. Zo =, I; 
s Delivery vid. Deed, 12 Deyaſtavit, 
What ſhall be (aid a devaſtavit, and whit 
7 Demand. . not. Ps 575 55 $6, 286, 237, 
hat is a demand of a rent , nomine Devile, 
* _ thing. p. 4.26,67, 68, 69. Ts 
77 1h: 56 C. 24 924 99101 236, 237» | Where and what deviſe is good, and 
238C. 3. 


where not. p. 73 C. 3. 148, 149, 240, 

Where a de madd 8 i 261262274, 275,278, 279, 281, 

it is not. p. 131 C. 1. p 32,172 Vale 282, 292 293, 294, 311, 312, 40g, 
230C,2.370C 3. . 410,476 T. 2. | 

8 Demurrer. | 14 Debt. 


L 
What is good cauſe of demutret to a de- | where an action of debt lies, and where 
clarat ion, plea» &c.what not. p.61 C. 1. noc, and for whom. p. 6+ C. 1, p. 31 C. 
2.64 C. 2. 65 C. 2. 67 C. 1. p. 72 C. 1. 2. p. 132 C. 2. p. 33 C. 2. 162 C. 
188 C. 2. p. 110 C. 3. 113 C. 1. 114, 1.198 C. 1.199 C. 1. 205 C. 2, 218 C. 
115 124 C. 1.139 Co 2+ 3. 140, 141, . 234 Co 2 279, 2 86, 287, 287 C. 1. 
142 C. 2. 170 C. 2-178 C. 1. 2. 187 305, 307 C. 2. 40 2 
188, 195 Go 3». 197 Co 1. 205 Go 2» Wh 112 ood plea iti bar of an act ion of 
209, 310,212 C. 3. 218 C. 2. 220, debt. and what not. p. 47 48, $6. 57. 
221,22, 423 229 C. 3. 230 C. 1. p-. 79 C. 1.93. 4, 103 C. i. 124 C. 1. 
234 C. 2. 236 C. 1. 2. 239 C. 1. 242 205, 134 C. 2. 239 C. 1. 263 C. 1. 
C. 2. 245 C. 2.248 C. 2. 71 258 286, 287 339,349, 3 50 C. 1. 353 C. 
262 C. i. 287 C. Is 288 C. 1. 2893 286, 1. 356 Co 2+ 378C. 1. 
287, 289, 298 C. 1. 300 C. 1. 309 C. where an Aion of debt may be brought 
I, 33 Kc. 335 C. 1. 343 C. 4. 344 in the Abet, where in the dn, and 
C. 1. 348, 349, 350 C. 1, 355 C. 2. where is the 4 and deriurt. p. 52 C. 
356 C. 2. 373 C. 2. 379, 380, 382, 2. b. 61 C. 3. p. 797 80, 119, 232 C. 3. 
383, 385 C. 1. 403, 432 C. 4. 288 C. 1. 
VW bat ſhall be ſaid a demurrer , and | In what order debts ought to be paid, p, 
whar not. p. 22 C. 1. p. 34 C. 1. p. 41 55. p. 61 C. 2, 337, 738. 
C. 2. p. 30 C. 1. 118 C. 1. 163 C3. 


401, 402, 403 C. 1. 40% C. 1. 40 C. 15 Diſcens, 


1.413 C. 4.4352 C. 1. 452 C. Is 439 
| Where ove (hall be ſaid to be entitled to 


— 


C. 1. 
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lands by diicent, and where not. 148 , 
149. 


16 Diſcharge. 


Where a priſoner may be diſcharged. and 
where pot. 96, 97 129 C. 1. 166 C. 2. 
183 C.. 186C. 4.211, 212,222,223. 
238 Co 5. 369 C. 2. 395 Co IF, 418 
C 


4 _ 
Where bail may be diſcharged, and where 
not, vid. bail. 


16 Diſſeiſer «nd Dsſcifn, 


Who may be a diſſeiſor, and who not. 
407 C. 


17 Diſcont inuance. 


Where proceſſes ſhall be ſaid to be diſ- 
continued, and where not. p. 58 C. 2. 
p. 70, 7197 C. 2. 111 C. 1. 122 C. 3. 
171 C. 2. 209 Cle 209, 210, 339 
C. 3. 

By what acts an eſtate tayl ſhall be diſ- 
continued , by what not. 192, 193, 


vid, Fee tayl. 
Where an action may be diſcontinued , 


where not. p. 120 C. 2.134 C. 1. 142C. z. 
306 C. 1. 309 C. 1. 346, 366 C. 3.382 
C. 3. 477. 


18 Diſcretion. 


19 Deſcription, 


When things ſhall be ſaid to be well de 
ſcribed, and when not. p. 5 C. 1. 125 
C. 1. 136 C. 1. 194 C. 1. 199 C. 2. 
235 C. 2.313 C. 1. 


20. Disfranchi ſemei t. 


For what cauſes one may disfranchiſe, and 
for what not. 151 C. 1.446, 447) 448, 
cee. 


21 Diſpenſation, 


What diſpenſations are good, and what 
not. 3 3 55 KC. 375» &c, 464, Go 2. 


22 Diſtreſs. 


In what caſes a diſtreſs may be tak en, and 
in what not, pag. 1 3. 166 C. 428. C. 


1. 
Where a diſtreſs may be ſold, and where 
not. p. 13. C. 1. 


23 Deftringas, 


In what caſes a Diſtriagas lies, and where 
not. 366 C. 2.417 Coe 


24 Diſtruttion vid. Extinguiſh- 
men, 


25 Donative, 
26 Dower. 


How Dower ought to be demanded, and 
of what.67,6 69.92,99, 194. 238 C. 3. 
276. C. 1. 

What aſsignment of Dower is good, and 
what not. p. 67, 68, 69. 236, 237. 276, 
277. 

Where there needs no aſsignment of 
Dower. 277. 


_—_—— 
- 


E. 
i Ejeltione firme, 


For what things an Ejetlione firme lyes, 
and for what not., p. 30 C. 1. and in 
what caſes, I60, 161. 194. 215. Go 3. 
364 C. 2. 


2 Eledt ion. 


Where one may have election of action, 
vid. Action. 346, 347,348, 384. 

Where an election is neceilaty, and where 
not. p. 49 C. 1. 338. 

Where ore may have an electiom & where 
not. p. 80. 149. 341 C. 1.450 C. 2. 451 
C. 3.481 C. 1. 


3 . Elegit. 


22 


= 


Where an Elegit lyes, and where not, and 
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282100 whom, and againit om not. 
38,39, 6 irc 16,2625. 


* ba. 4 Endith , 


How a bill of Endictment is to be prefer- 
red, p. 11. C. . pe. C. 4.173 C. 3. 
274 C.. | . = 

For whaz things 4h eadiftmenc lyes , and 


t Mh ton. p13 Corps 25 C. 205.33 
C. 2-244 C.. 36 C.3.145 C. 180 C.. 
238 ©:4.45 v013:4rxCoriyrqCr gs 
1-416357-369C. 1,774 C. 5 3-994 
C. 3. 397 C+ 1.433 C433 C5 4540. 


* what cauſes and faults an eu dict ment 
may be quaſhed, for hat not. p. 24 C. 
1, 1. P. 23 C. 2. F 6. C. , 0.33 C. a. 
46 C. 4. Pp. C. 2. p.60 C. l. N76. C. 2. p. 34 C, f. 
p. 87 C. 1. 108, 109,116 C. 1, 3.12 C.3,4. 136 
C. 1. 131 C. t. 136 C. 3. 44 C. 1. 14% C. 1. 147 C. 
4 148 C.. 155 C. 3. 7 C. 1. 163. C. 2. 174 C. 2. 
186 C. 2,3. 191 c. 3. 225 C. . 230 C. 2. 244 C. f. 256 
c. 2.265 C. 2.314 C. 1. 356 C. 3. 367 C. 4 3746-1. 
374 C.243-394 C. 3. 397. C. 1. 400 C. 3. 431 C. 3. 
433 c. 3. 433 £.5-445 C. 3.4.4 C.3, 449.0. 
V Vhere av endictment may be amended, | 
where not. 46 3-C. 2. : 
In what ator rr be to de 
t ed ip. p. 28 C. 2.217 C. 2 
. is good, and what not. 
244 C. 1.312 C. . 371 C. 3. 382 C. 1. 
The difference between an Endiament 
and at I furmation, 217 C. 3. 
V Vhere the Court will nor quaſh an er- 
roneous Eudictment. 200 C 2, 


Entry. 


Where an entry into Lands ie lawfall, and 
where not. 9.55 C. 2 246 C. 1. 50, 351, 
To what intent entrries into and ſhall op- 

detate and ro what not. 370 C. 2. 
VVbat things may be entred u on Record, 
and what not. 379 C. 1.403, 404,451 C. 
2 454 C. 2: 457» 
Of the entry of Proceſs » and where it is 
nec eſſary, avd where not. 100 C.2. 396, 
441, &C» 


5 Engagement. 


VVh-re the plez of the engige ent may 


be diſcharged, and where not. 368. | 


6 Engroſsing, 


Eng iy. 


Where a writ of erquiry lies , and where 
pot; 188, 310 C. f. 


8 Enrol/ment. 


How an entollment of z Deed ſhall be 
pleaded. p. 34 C. 2. . 

Several encolimencs of Deeds, and their 
operations. 370 C. 1. 6, ty 
Where it is neceffary to enrolla Deed, 

and where not. 204. — 
Where a Deed is ſaid to be well enrolled, 
and where not. 462 C. 3. 


9 Equity. 


Where there ſhall be ſaid to be equity, 
and where not. 41, 
Law and equity Dot to be confounded. 
p- 41. 


10 Error. 

1 99 

What may be aſ, igne d for ertot, and what 
not. p. 60, 61569, 381 C. 1.70% Ps 
72 C. 2. 86 C. 2. 91,9 96 C. 2. 97 C. 
I. 113 C. 3. 121, 122 C. 1. 131 C. 2. 
145 C. 2. 153,154, 157 C. 2. 164. C. 
2. 64,7165 C. 2. 167 C. 2. 170 C. 1. 
174 C. 2. 187 C. 2. p. 16. C. 2. Fo 
17 C. 1. p. 19 C. 2. p.40, 59 Ca 123 
C. 1. 218 C. 2. 

V here variance b: wirt one part ofa 
pleading and another part of ic makes 
error, where not. p. 5 C. 2. 

Ettor cauſed by giving dammages incire 
_ they ought to be leveral. p. 36 


Where a writ of error lies, and where nor, 
and for whom, and for whom not. p. 
13 C. 1. p. 25 C. 2. p. 28,29. p.38,39,420 C. t. 
p. $9, C. 3, 60. 6r, p. 66. C. 2. 67 68, 69, 
$86 C. 2. p. 106 C. 1. 10g, ito, 115K. 1. 117 
C. 1. 119, 120 C. 1, 12304 161, 5 C. 3. 1245 
125, 126 C. 3. 12 C. 1. 128 C. 3. 141, 143, 
154 C. 2,159 C. 2. 120, 171 C. 3. 172 C. 1. 
174 C. 1. 182 C. 3. C. 4 183, 18% 187 C. 
1, 190 C. 2. 191 C. 2. 194. C. 1, 1. 19% Cr. 
19 C. 2. 200 C. 2. 201 C. 1. 5 C. 1. 412, C. 
2. 216 C. 1. 218 C. 1. 224 C. 1, 225 C. 1 1. 
227 C. 3. 216 C. 1. 230 C. 1. 235 C.. 238 C. 
1. 244 C. 2,2 6 C. 1. 247 | = 1. C. 1 
271 C. 1,254 E. 1, 260 C. 2, 4.265 C. 1.180, 
C. 1. 283 C. 1. 285 C. 1. 386, C. 1. 287 c. r. 
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2988 C. 1. 290 / l. 290 C. . 292. C. f. 313 c. 
I, 313 C. 2. 318 C. t. 327 8 c. 1 
p. 327, 338, 338, 329. 3399 330. 339 U. . 
342 C. 1. 346 C. 3.352 (. 1. 360, 382 C. 4 
383 C. 1. 385 C. 3. 386 C. 2. 393 C. 3, 395, 
396, 400 C. 3. 406 C. . 410 C. 1, 4. 420 c. 


3. 422, C. 1. 428 c. 3.429, 430 C. 2.431 C. 2. „ 
435 C. 1,438 C. 1 442 C. 1.460 C. 1.474, 475 | 


477 C. 2. : 
How errors ought to be aſsigned and pro» 


ſecuted, 93 C. 1. 100,159,160, 208 C. 
2 419 2 1. 


Who may bring a writ of error, and who | 


not. 471 C. 2. 
What wric of error is good, and what not. 


153 C. 2. 174 C. l. 175, 176, 183 C. 
2. 199 C. 2, 191 C. v. 203 C. 2. 216 


C, C. 1.365 C+ 14344, 345, 40% 
What actions may be brought againſt an 


471 C. 2. 463. 

What a writ of error quod coram vobis re- 
ſidet is. 470 C. 3. 

Who may joyn in a writ of error, and who 


not, 406 C. 1. | 


11 Eſcaye. 


Where an Action of Eſcape lies, and where 
not. 162 C. 3. 330 C. 3 
Wbat will make an Eſcape, and what not. 


465 C. 1. 475, 476. 


12 Eſteple. | 


What ſhall be an eſtople, and what not. 
103 C. t. 158 C. 3,187 C. 2.92 C. 1.396, 
441,450 C. 2. 


13 Eſtreat. 


Where a fine may be reſpited and not e- 
ſtreated, and where not, vid, Fine, 


14 Evidence. 


What things way be given in evidence up- 
on a tryalat Taw, and what not. p.10 


C.1, 378 C. 1. 445 C. 5. 40 C. 3. 562 | 


35 4. 47 9. 1 

What ſhall be à good evidence to prove | 

the iſſue, and what not. 335 C. i. 383 C. 
2+ 


| 


In what manner things ate to be given in 


ͤ— — — 


15 Examination. 


What Examination is good, and what not, 
233 C. 2. 


16 Execwors 


Where an Executor ſhall be charged 4. /s- 
mis propriis , and where not. p. 54,55, 
564 | 
What pleas an A may plead, what 
not. p. 56 57, (3 C. 1. 337, 8. 2 
C. 3, 373 C. 1. 40 C. 1. me 

VVhat Actions an Executor may have, 
and what not. 140 C. 1.2865 287,463 C. 
E 


Executor, and what not. ij 8 C,.rgg C. 
2. 228 C. 1. 290 C. 3. 387 C. 5. 406, 
407. 


17 Execution. 


VVhere an execution may be intire, and 
where not. p. 18 C,2.290 C. i. 

VVhere one may have execution upon a 
judgement, and where not. 83, 84.228, 


2 9, 238 C. 1 246, 254, 255, 465 C 


I. 
Upon what grounds an execution may be 
ſtayed, and upon what not. 417 438 C. 
Is , 
VVhar execution is good, and what not, 
100, p. 10 5. C. 169,229 C. 2.253 C. 2. 
290C, 1. 321 C. 3.414, 415. 
What is a good diſcharge of an execution, 
and what nat. p. u) C. 2. 


18 Expoſition vid. Interpretation, 


19 Extent, 


What things are extendible, what not, p. 
75, 161,162, 168, 169, 


20 Extinguiſhment, 
By what Acts an Eſtate or other thing may 


be extingniſhed, by what not. 249, 250, 
251, 266, 267, &c. 389 C. i. 


evidence. p. 22 C. u. p. 34 C. 1. 233. C. 
2. | 
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By what act a fee tail may be diſcontinu- | 
ed, by whiat not. 158, 179, 192, 193+ 
VV hat (hall be ſaid an eſtate in fee fimple, | 

and what not, 249, 20725 1, 278 C. 
2+ 273 C. 1. 281, 282, 434 C. 1. | 
V Vhat ſhall bes fee tall, and what not. 


278 C. 2. 335, 326, 450 C. 2. 


2 Felony. 


VVbat things are Felony, and what not. 
p · 68. and C. 2. p.75C, 1 p 9 Cu. 
116 C. 1. 364 C. 1. — 

VVhece one may be arreſted for Felony, 

_ where not. 1666. 


© DEE, 


VVhat is a good feofment, and what not. 
"Ip" TE wy 


4 Feme vid, Baron amm. 


1 Fee fimple and F ee tail, 


— 


5 Filing vid. proce ſſe 


(hat things may be filed, and when, and 


* 33, 2923 293, 336, 337, 3. 
408 C. 3. 


6 Fine, 


yybere the Court may impoſe a fine, and 
where not. p. 96 C. 1. 125 C. 2.228, 
239 C. 3.244 C. 1. 303 C. 3» 321 CC 5. 
449 C. 4. 483 C. 1. 

Where and by whom a fine is well impo- 
ſed, and where and by whom not, p, 
130 C. 3. 359 , 360, 366 G 2, 382 


* 1. 
Where a fine may be reſpited, and not e- 
ſtreated, and where not. 135, 136, 366 

C. 1. 


F Mes 


For what things a Formedon 


Whee a fine levyed of lands, &c. is good 
and ſhall bind, where not. 246 C. 1, 254 


+44 4 


C. 1. 42 C. 1. 
7 Fefritare. 


What ſhall be a forfeicure of a Copybold, 
or other eſtate, 146, 146, 149, 4603 
161, 192, 193, 195, 186, 197, $33 C. 


4+ 241+ $87 C. 2. 446 C.. 453+ * 
By what acts a forfeiture may be diſpen- 
ſed with, 464 C. 2,483, ' 
8 For gery. 


The form of a judgement given upon a 
conviction of forgery aqd perjury, 363. 


9 Formedon. 
lies, for what 


4 ® 
: : 
* 


nor, p · 30 C. 2» 
10 Fratien vid. Time, 
It Prankgenement or Freebold. 


What ſhall be ſaid a ſreebold; and what 
not. 161. * = 


12 Fraad. 


V Vhat conveyance ſhall be actompted ro 
be fraudulent, and what not, 288, 289, 
428 C, 2, 446, | F 


99 
1 Gaol vid, Priſon, 


2 Good bebavianr, 


Where one may be bound to the good be- 
2 whete not. p. 16 C. 3. 299 
3. 


3 Grant. 


What things ſhall paſſe by 4 grant, end 
what not. p. 68. p. 78. 203. 
How the words in a grant (hall be inter- 
— 211 2 I, 
What grants are good, and what not. 252, 
266, 


1 — — — 


4 Guardian. 


Who may be « Guardian to an Infant, and 
how to be authoriſed , and who not. 


How and — a guardian may be diſs 


* charged, 456 C. 1 0 
H 


1 Habeas corpus, 


Where a habeas corpns lies, and where not. 

128 C. 4+'173+ Co 3. 1% C. 3. 

182 C. 1. 230 C. 3.139 C. 2. 361 C. 3. | 
285, 286, 33: C. 1. 397 C. 1. 397,398, 
418 C. 4,432 C. 1. 433 C. 4. 


1 Habere ſacias poſſe ſponew: 
. Whay writ of habere farts poſſe ſhower is 


„and what not. 238 C. 1. 
Heir. 


Where man ſhall be ſaid to be an heir, | 
7 and where not, 307, 308, 3094 | 


| 


: 
| 
' 
| 


| 
| 
| 
| 
| 
| 


4 Highway vid, way 
| 

5 Homag e. | 

| 
6 Henonre, 

Of thel creation of honours and privile- 


ges belonging to them, 252, 253, 24, 
372 C. 1. 41 C. 1. 


J 


| 
[ 


1 Jerfails, 


VVhat things and faults in pleading are 
helped by the Statute of Jeofails. p. 70 
C. 1. vid. Star, 15t,206 C. 1. 218 C. 2. 
223 C. Is, 


| 
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2 Imparlance, 


VVhere an imparlance may be granted; 
where not. 367 C. 2. 


317 wPlication; |: 


VVbere a thi may be ſupplyed. by ims 
plication, and where not. 35 G, 1. 251 
CG. 2» 428 C. 1. p s 


4 Impriſonment, | 


For what cauſes one may be impriſoned , 
and for what not. p v6 C. 2. 382 C. 1. 

VVhere an action of falſe imptiſonment 
lies, aad where not 454 C. 3. 

VVhat ſhall be ſaid a lawſull impriſon- 
ment, and what ngs. p 90 C. 3.399 Cl» 


5 Impropriation. 


6 Infant. 


What acts of an infant are good. and what 
not. 121 C. 2. 208 C. 4. 318 C. 1. 472 
C. 1. 

How an Infant may ſue, and be ſued, and 
how not. 369 C. 4 400 C. 2. 

VV bat acts ſball bind an Infant, and what 
not. 246 C. ne * 

InſpeRion of an Infant, 452 C. 2, 456, 


457, 472 C. i. 
7 Information. 


The diffcrence between an information, 
and an endictment. 217 C. 2. 

For whe things an information yes, and 
for what not,and where and where nor. 
21.7 C 2. 245, 246, 417 C. 1-430 C. 3. 

In what Courts an information is to be 
preferred, and in what not, 349 C. 1» 


> Inheritance, 


Who may inherit lands, and who not, 139 
C. 1. 


9 Injurnttion, 


| VVhere an in junction out of the Chance» 


ry is not to be admitted to ſtay pro- 
cee d- 
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ceedings at the common Law. p. 27 C | Ditterence between a ludgemen in an 


1 
10 Inquiftion. 


VVhat ſball be a good inquiſition, what 
not. p. 40, 41. P. 75 C. 2. 
V Vhere an inquiſition may (e quaſhed , 
and where not. 285 C. 2. 


11 Intendment 
Where things ſhall be ſupplycd by ir- 


te udment, and where not. p. 30, 3043 
C. 1. 58 C. 2. p. 59 C. 2. p. 78, 119, 
149, 205» 260 C. 2. 292 C. te 39} 5 
294, 404 C. 3.421, 428 C. 3. 466 
C. 1. 


12 Intereſt, 


Whete one ſhall be {aid to have an inte 


reſt in a thing, and where not. 348 C. 


1. 428 C. 1. 
13 Iuerpretation. 


How words ſhall be interpreted , vid. 
words. = 


How Statutes and Ordinances ſhall be in- 


terpteted vid. Statutes and Ordivan- 
ces. 


14 I ue. 


What (hall be ſaid a good iſſue, and what 
not. p. 70. 113 C. 1. 151, 172 C. 2. 


198 C. 2. 210, 211, 239 C. 1. 378 
C. 1. 


How the general iſſue ĩs to be taken up- 
on the meal act. 378 C. . 


Where one may joyn iſſue and where not. 
4013403, 477. 


I 5 Iſſuer, 


Where the Court will diſcharge iſſues, 
where note 157 C. 1. 186 C. 2. 


16 Indgement. 


How Indgements ought to be entred. v. 


I, 2. 208 C. 2. 229 C. 2. 251 C,2.283 
C. 1. 399 G 2+ I 30 Go 2. 


ation of treipals wi ct arms, anda 
judgement in an action upon the caſe » 
and ihe re aſon of it. p · 3. 
Where 2 judgement may not be aifirmed. 
451 Go 5 
For what cauſes judgerrents may be ax - 
reſted, and for what nok. p. 1» C. 2, 19 C. I, 
| p. 38 C. 2 p. 38 C. 2. p. 64 C. 1. p. 69 C. 1. 
| p. 75 C. 1, 2. p. 80 C. 2,93,94, 95 C. 1. 106 
C. 4. 108 C. 1. 1, 118, 189, 130, 131, 133 
| 


C. 3. 134 C. 2, 4. 136 C. 1. 138 C. 1. x46 C- 
1. 150. C. 3. 150, 1, 152, 153, 193 C. 1. 
156C 1,158 C. 2.159 C. 1.162 C. 1. 162 C. 3. 
163 C. 1. 169,170,172.C.2.194,195,203 C. i. 
106 C. 2. 208C. 421 C. 1.429 C3. C.. 
164 C. 3.235 C. 1, 2. 261 C. 1.263 C. 2. 263 
C. 3. 264 C. 1, 2.273 C. 4. 274 C. 1. 277 
C. 1. 280 C. 2. 283 C. 2,295 C. 2.296 C. 2, 
297 C. 1. 297 C. 3. 298 C. 3. 299 C. 1. 3400 


C. 3. 393 C. 1, 3. 304, 305, 3to c. . 338 C. 
1. 34> C. 2. 349, 390, 352» 353, 358C. 3.360, 
361, 362 C. 3. 364 C. 3. 365, 366 C. 1. 
368, 369, 370 C. 3.371 C. 4. 272 C. 3. 374 
C. 2. 378, 379, 379 C. 1. 381 C. 3. 387 C. 3. 
388. 389, 393 C. 3.394 C. 2, 3. 397 C. 3. 
198, 399, 400 C. 4. 404 C. 3. 405 C. 2, 411 

1. 411 C2. 416 C. 2. 44 C. 3. 421 C. 3. 
426 C. 2. 437 C. 1.416 C. 1. 429 C. 2.4% C. . 
434, 437, 418, 455 C. 1.453 C. 1. 419, 460, 
460 C. 2. 461 C. 2, 3. 463 C. 1, 2. 465 C. 3, 
466 C. 1,471 C. 1. 47 C 2.473,474-474 C. 1. 
481 C. 1. 482 C. 1. 483 C. 2. 


what matters ray de moved in arreſt of 
Iudgment, and what not. p. 38 C. 2.99, 
100, 102 C. 2. 102 C. 2. 109 C. 2.105 
C. 1. 184 C. 1. 185 C. 1. 207 C. 1. 
213 C. 1 2,3. 215 C. 3. 216 C. 1. 
219 C. 3. 220 Co I, 2. 221 C. 1, 21 
223 C. 1. 231 C. 1. 231 C. 2. 232 C. 
3+ 2454246, 255 C. 3. 256 C. 2. 256 
C. 3. 260 C. 1. 296 C. 1. 322 C. 4. 
323 C. 1. 326 C. 1. 328 C. 1. 230 C. 3. 
335 C. 2. 336 C. 1. 

Where ludge ment may be given in part 
only: and where not. p. 22, 23, 175 C. 
— 210 C. 1. 247 C. 2.341 C. „342 

„ Is 

Where no Iudgement can be given. p. 34 
C. 1.735, 76, 90 C. 2.124 C. 1. 136 C. 
2. 227 C. 3. 343 C. 3. | 

What Iudgement is well given, and what 
not. p. 29, 30. p. 69. p. 84 C. 1. 84, 85, 
88 C. 1. 94. 95, 10 104 C. 1. 109, 
1 10% 121 C. 2. 122 C. 1. 124, 125 
C. 2. 127 C. 1. 148 C. 2. 164 C. 2. 
167 Co 2.194 C. 2. 200 C. 2. 225 C. 
1. 225 C. 2.285, 283 C. 1. 292 C. i. 
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316 C. 1. 327 C. 1. 329, 330, 346 C. 
3,385 C. 2. 386 C. 3. 400 Q 3s 406 


1. 
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. 46 C. 1.415 C. 2 435 C. . 
VVherc 2 Judgement may be reverſed in 
part only, and where not. p. 12 1 C. 2. 
Judgement againſt an Attorney for falſe 
practice. 483 C. 1. 
Where there ought to be a ſpecial judpe- 
ment, and where not. 287,288, 299 C. 


2 + 
VV here and for what a Judgement may be 
reverſed by a writ of Error, and where 
nat; 2 17 C,t,290 C. 2. 471 C. 2.476 Co 

1. | 


1j Juriſdicties vide Courts, 


VVhat luriſdiction Inftices of Afiſe, and 
yer and Terminer have, and what not, 
439 Co 2. 


18 Inry, 


Where one may try a cauſe twice , and 
where not, p. 34 C. 1. 232 C. 3. 445 


„„ 

VVhere the panel of the Iury may be 
qualhed, and where not, 233 C. 3. 

Of what waters a luty may enquire , and 

of what not. 472 C.i. 

VV hat things the Jury may do by leave of 
the Cou: t. 448 C. 1. ä 

VVhere the Sherif ſhall not retorn the 


lury,477 C. 2. 


19 Iuſtice of Peace vid. Peace, 


20 Inftification, 


VV hat ſhall be faid a good Iuſti fication by 
way of ples, vid, Plea, 

VVhat things one may jaſtific the doing 
of, and of what not. 470 C.. 


K 
King. 


Of the duty of a King, 40, Se 
Of the Kings Preroga tive, and what privi- 
leges he may have thereby, and whac 


not · p.40, 4766 267,&c-375 376, 377. 


VVbat the King may grant, nd what not. 
252,266, 267, &c. 373,376, 377. 
V Vhat grants of the King are good , and 


what not. 266, 267, &c, 
VVhat things the King ſhall be ſaid to be 
intitled unto; and what not vid, Title. 


L 
1 Latitat, 


The nature of a Latitat. 156 C. 4, 


2 Law, 


Of what things the Law takes notice of, 
and of what not. p. 55. 
The Laws in Ireland the fame with the 
Laws in England, 386 C. 2. 
| VVhat things are recoverable at the Com- 
| mon-law, and what not, vid, Recove- 
ry. 
VVhere wager of Law lies, and for whem, 
and where not, 199 C,1, 322 C. 2, 
V Vhat By-law is good, and who it binds, 
and who, and what not, vid. By-law. 


3 Legacy. 


VVhere and in what orders Legacies are 
to be paid, and where not. p. 37, 38. p. 


$4» $5 456+ 
4 Leaſe, 


From what time 2 Leaſe for years ſhall be 
ſaid ro begin. 118, 119,188, 189, 204, 
205, 

VVbat ſhall be ſaid a good Leaſe at will, 

and what not. 397 C. 3. 

What ſhall be ſaid a good Leafe,and what 
not. 188,189, 204, 205, 3 15, 316,357 C1, 
380 C. 1 3 83 + 

By what Acts a Leaſe at will may be deters 

mined or forfeited, and by what not. 363 
C. 2.446 C.. 
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5 Lira facias vid. Exeratiae, 


Where a Levari facias lies, and of what 
and where not. 69. 


6 Licence, 


\Where one mult ſhew a Licence for doing 
of a thing» and whete it needs not. p. 
65 C. 2. 58 C. 2. 166. 

What ſhall be ſaid a good Licence, and 
what not. 156 C. 2, 


7 Livery and S:i/in. 


What Livery and Seiſin is good, and what 
not. 119, 284, 285, 363 C. 2. 


8 Limitation, 


What ſhall be a good limitation of an E- 
tate, and what not. 240, 274 C. 2.294, 
325» 326. ; 


9 Local and Tram ſitory. 


What AQions and things are local, and 
what tranſitory. p. 107 C. 2. 


M 


I CMaittenance, 


What ſhall be ſaid Maintenance, and what 
not. 1 84. 


2 Mandan *. 


In what caſes a writ of CMandamns lies, 
and in what nor. p. 7, 8 C. 3. 299 C. 
4. 346 C. 2. 355 C. 1.451,45 453, 
457+ 458. 


3 Alan ſlaugbter. 


VV bat ſhall be ſaid Manſlaughter, and 
What not- 337. C. 1. 


| 


4 Mariage, 


To whom the Mariage of perſons belongs 
and co whom nor, 227 C. 4. y 


5 Melins inguirendum, 


Where a Melins inquirendum lies, and 
where not. 481 C. 1. 


4 Maxime, 


Maximes of Law ate not to bebrokem 
149, 


6 Merger. 


Where a titing may be ſaid to be 


merged 
in another thing. 347, 348. 2 


7 Miſcominuance vid. Proceſs, 


8 Menftrance del fairs, ove, 


Where Deeds, Letters Patents are to be 
produced in Court , and where not. p. 


15 C. 2. 264. C. 1. 
9 Motion. 


What Motions are to be made inCourr; 
and what not. 135 C. 3. 386 C. 5; 

What things the Court will take notice 
of upon a Motion, and what nor. 177 


C. 1.373 C. 1. 387 C. 4. 464 (3, 
10 Menher, 


what ſhall be (ard Murrher, aud what not. 
364 C. 1. | 


N 


1 Negative pregnans, 
} 


\ 
Where a plea conſeynes a negative preg« 
nan and where not. p. 66 C. a. 309 C. i. 


1 Neexeat reg. 


Where a Ne excat reguum lies, and where 
' not 


— * 
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not. 395, 396, 440, &c. 
2 Nomine pane, 


The nature of a Nomine t, and how it 
is to be demanded and recovered. p. 


1 
3 Nos ob ſt ante. 


How Non eb/ſtantes (hall be taken to inure, 
and how not. 375 Kc. 


4 Nen ſute, 


VVhere the party ſhall be e ſute, and 
where not. 238 C. 2.449 C. 4. 


s Natice, 


Where notice ought to be given of a thing, 
and where it needs not, and what is a 
good notice, and what not. p. 13 C. 1. 
p. 30,3 1. p.53 C. 1. p.57 C. 1. p. 6 1 C. 1. 
p. 74 C. 2. 100 C. 2.172 C. 1. 184 C. 1. 
187, 263 C. 3. 273 C. 3.295 C. 2. 303 
— 3. 21 3, 214,342 C. 3.3 86 C. 3-458 


1. 

Of hat Officers the Court of the Upper 
Bench will take notice of, and of what 
not. p. 26 C. 2. p- 34 C. 1. 90 C. 5. p.98, 
45 6:457) 458. f 

Of what things the Court will take vo- 
tice of, and of what not, and how. p. 70, 


265 ( 2.33½332333˙334,359 (+ 1. 
368,369,37%379+ 
6 Nudum pattum. 


V Vhat ſhall be ſaid to be N«dwnm pat um, 
and what not. p. 58 C. 1. 249 C 2+ 330 


C. 2. 


7 Nuſance. 


For what an Aſsiſe of Nuſance lies, for 
what not. 195 C. 1. 


0 


1 Oath vid. Hdavit 


| 


| What Oath ſhall be ſaid pet jury, what not, 


vid, Perjury. 
2 Obligatior. 


How a breach of the Condition of an 
Obligation ought to be aſsigned, p. 8 
C. 1. 

What 1; a good Obligation, what not. p. 


. 2.241 
C. 2. , 438 C. 2. 
3 Offences. 


VVhat are offences at the Common law, 
what not. p. 87 C. 1.215, 323,326C, 
1. 


4 Office and Officers, 


V Vhat Office ſhall be well granted, what 
not. 266, 2675 &c. 

What Offices and Officers the Common- 
law takes notice of, and what not.338C, 
1. 394 C. 2. 457, 458. 

VVhat Offices may be executed by a De- 
puty, and what not. 357 C. 1. 


5 Order. 


For what cauſes orders of Seſsious, 
and other orders may be quaſhed, and 
for what not. p. 14 C. 2. p.85. C. 1. i 30 
C. 3. 154 C. t, 34.168 C. 1.173, 174, 
184 185, 191, 192, 207 C. 1. 283 C. 
3.361 C. 1.368 C. 3.386 C. 6. 399 C. 1. 
475 C. t. | 
V'Vhere the Court will not quaſh errone- 
ous orders, 358 C. 2. 

VVhat Orders the Upper Bench will cake 
notice of, ind what not. 363 C. 1. 415, 
416,445 C. 1. 


6 Ordmance of Parliament 
vid. Parliament. 


7 Ordinary 


VVhat Actions lye againſt the Ordioary, 
and in what caſes, and where not. 305. 
VVhac things the Ordinary may do, and 

what not. 451 (;. 456. 


8 Origi- 
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$ Original vid, writ, 


When an original writ onght to be filed. 
292) 293. 


Where one may have a new original wri'y, | 


and where not. 404 C. 2. 
9 Outlawry, 


What outlawry is good, an | what not. P. 
93 C. 1. 182 C. 2. 227 C. 1. 297 C. 1. 
334 C. 1. 418,419, 451 C. 4. 

How an outlawry onghe to be reverſed. 
297 C. I, 348 C. 1. 


10 Owſting, 


What (hall be ſaid an onſting one out of 
poilctlion, and what not. 277 C. 1. 


1 Pain. 


Where the Court will enjoyn a thing up- 
on 4 pain, and where not. 368 C. 1. 
449 C. 4. 


2 Payn fort et dure r preſſing. 


Where preſſing is uſed , and where no:. 
104 C,1, 


3 Payment, 


What ſhall be aid a good payment, and 
what not. 366 C. 1. 393 C. 3. 482. 

What ſhall be a good proot of payment Of 
mony, and what not. 462 C. 3. 


| What things are pardoned by a general 
__ 3 and what not. 147 C. 2. 348 
1. 


What pardon ſhall be ſaid to be 200d, and 


| 6 Pariſh, 


| 
| 
| 
| 


what not. 375, 376, 377. 


Of a Pariſh, and of what it conſiſts, and of 
its extents p. 7778, 91137 C. 1. 


7 Parliament. 
How an ordinance of Parliament is to be 
interpreted. 160, 161,195, 196. 197. 
When orders and ordinances of Parlia- 
ment ſhall be ſaid to be in force, and 
when not. 415,416. 


8 Paroll, 


What things thay be done by Paroll, what 
not. 343 C. 2. 


Party and Privy, 


Where one ſhall be ſaid to be party ot 
privy>and where not.39. 


10 Patent and P atentee« 
What the Kings Patentee may do by vir- 
tue of his Patent, and what not. 246 , 
147 &c. 


11 Pauper. 


Fot what cauſes one ſuing in forma pan- 
peris (hall be diſpanpered, and where 


not. 386 Go I, 
12 Peace, 


Wbat things Iuſtices of peace may do» and 
what nor, 166 C. 1. 244 C. 1. 245 


4 Panel vid. Iury. 246, 322 C. 1. 359, 360, 475 C. . 
* — — be faid a breach 
of the peace; and what not · 323. 
5 Pardon, a * 
Peer and Peerage vid. honaur. 
How a pardon ſhall be conſttued. p. 43 C. er | 
1. 375» 376, 377. Where Peerage ſhall be allgved, ind 
How a pardon is to be pleaded , and al- where hay, - 2C.1, 2 — 
lowed. 235 C. 3. 337 C. 1. 369 C. 2. ; 
371 C. 3, 
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14 Peremptary vid. Plea, 


What pleas are peremptory aud what not. 
398 C. 1. 404 C. 1. 


: 15 Per wy. 


What oath ſhall be {aid to be perjury, and 
what nor. 336, 3 37 374 C. 2. 

The maner of giving Iudgement upon a 
conviction for pet jury. 362,363. 


16 Perpetuity. 


What is ſaid a perpetuity , and what not. 
278 


17 Place. 


Where it is veceſſaty to allege a place, 
and where it is bot. p. 26 C. 3. p. 59 C. 
1. 142 C. 2. 172 C. 2. 287 C. 1. 342 
C. 2. 357,338. 


18 Plaint. 


What is a good plaint, and whac not, and 
its nature, p. 86 C. 2. 115 C. 1. 


19 Plea and Pleading. 


Wbat plea is good in diſcharge o a Co- 
— 5 and wha: not. p. 8 C. 2. 163 
C. 3. 3 

What plea ie good to juſtiſie a diſtreſſe ta- 
ken, and what rot. p. 13 C. 1. 178. 


C. 1. 
A Plea th: t is too general is not good. p. 


16 C. 3. p. 17 C. 3. 218 C. 2. 
Where and when one may plead to the 
jurisdiction , here not. 97 C. 1. 331 


& c. ; 
What vlea and pleadings are good » and 
' what erroneous, p. 19 C. 2. p. 37 C. 1. p. 56, 

$7, 64 C. 2. p. 78, 79. P. 99 C. 1. p. 96 C. 2. 

104 C. 1. p. 106 C. 1. 114 C. 1. 114,1 123 

C. 2. 128 C. 1. 159 C. 2. 163 C. 3. 167, 168, 

177 C. 2. 178 C. 1, 2. 187, 188, 195 C. 3. 

197 C. 1. 205 C. 1. 206 C. 1.209, 41% 214 

C. 2.318 C. 2. 220, 221, 232, 323, 225 C. 1. 

243» 245 C. 2. 262, 273, 2543257, C. 1. 270, 

275 C1 281 C. 1. 281 C. z. 288 C. 1. 289 » 

295 C. 3. 293 C. 1. 300 C. . 305 C. 1. 324 , 

3315 333, Kc. 337, 318,373 C. 1. 373, 378C. 

1. 379, 38”, 382C. 4.385 C. 1. 385 C. 4. 401, 

403 2493+ 405C. 1.405 C. 3. 48C. 2.41001. 41 1 

C. 1. 413 C. 4. 430 C. 1.4, Kc. 452 C. 1. 
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What is a good plea in debt, vid. debt. 

VVhat in Treſpaſs, vad. Treſpaſs. 

V Vhat in covenant. vid. covenant, 

VVhat in Treſpais on the caſe, vid. caſe. 

VVhat in action upon a promiſe, vid. pro- 
miſe. 

VVhat in accompt, vid. accompt. 

For what cauſes one may demur to a plea, 
and for what not, vid. demurrer, 

VVhere one may plead ſpecially, and 
where not. 412 C. 2.417 C. 5. 

Of what things one may take advantage 
by pleading, and what nor. p. 58 C. 2, 
p. 324 403, 479. 

V Vhere ore may plead by way of juſtifi- 
cation, and where not. 470C. t. 

V Vhat pleas an Actorny may plead, and 

what not. 380 C. 2. 

V Vhat pleas ace to be allowed, what not. 
431 C. . | 

V Vhere otie may plead his privilege, and 
where pot, and how. 222, 223, 257 
— 1.295 C. 3. 359 C. 1. vid. privi- 
ege. 

VVherea plea is to be ſworn, and where 
not. 225 C. 1.373 C. 3,435 C. 3. 

V Vhere one may vary from his plea, and 
where not. 341 C. 4. 

VVhere one ſhall not be compelled to 
plead. 433 C. 1. 

V Vhat is a good plea in bar of theARion, 
and what inabatement ot the writ, and 
what not. 90 C. 1. 114 C. 1. 123 C. 2, 
87, 188, 212 C. 1. 22", 252, 253, 
254 338. 404 C. 1. 410C. 1. 414 C. 1. 
417 C. 1. 421. 

VVhat plea is forein, and what not. 373 
C. 3.435 C. 3. 

VVaat piea is peremptory, what not. 

1025 103, 114 C. 1. 388 C. 1. 404 

(+1, g 


20 Po ſſeſſiou. 


How a poſſeſſion ought to be (et forth in 
pleading. p. 48, 49. 

V Vhat ſhall he ſaid a putting out of poſ- 
ſe ſſion, and what not. 277 C. 1. 

VVhere and who ſhall be ſaid to be in 
potiellion of a thing, and who nor. 318, 
319, 341C\. 1. 


21, 


XUM 


— 


— 
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—X Table 
21 Poitea. | 29 Privilege, 


What pofea is good, and what erroneous. V Vhere a writ of privilege lies, and where 

120 C. 1. N not, and for whom, and for whom not. 
139 C. 3. 2340. 1. N 

| VVhere one may claim or plead a priyis 

lege, and where not. 167, 168 214 C, 

Where and for what a pr<cipe quod reddat | 2, 222,223, 234 C. 1. 252, 253254, 

lies; and where and for what not,p.9 C. 295 C. 3-373 C.1.413 C. 1.4540 


23 Precipes 


2, p. 30 C. 2. 4860 C. 3. v Plea. 70 
The privilege of the Clergy , vid. Clergy; 
23 Prerogatroe vid. King. The privilege of Peers, vie, Honour. 
Where a ſubject may take advantage of 30 Procedends. 
the Kings Prerogative, where not; 267, 
268, &c. Where a pro-edends lies, and where not 
p. 69,70, p. 100 C. 1, 127 C. 3. 158 
24 Preſcription, C. 2. 226, 227, 219 C. 1 245 C. 1.321 
| C. 3. 
What is a good preſcriptior, what not p. 
31 C,1.233 C+4, 289, 300, 301, 446 31 Proceedings, 
C. 1. | 
Where a preſcription is well alleged, and | What proceedings of Courts are good, and 
where not, 477, &c. | whatnot. p. 45 C. 2. p. 91 C. 125 
» 2, 
25 Preſentation, Where the Court will ſtay proccedings ; 
and where not. 413 C. 3. 


| What preſentation ſhall be good, and hat 


How to proceed in an enditment, and 
not, p. 83, 156 C. 3. 270. 


how in an information, 217 C. 2+ 
26 Preſent ment. | 32 Proceſſe vid, Filzno, 


| | 
VVhat preſentment is good, and what | For what things proceſſe may iſſue out of 
not, p. 14 C. 1. 124 C,2.p.130 C 3, | the upper Bench Court, for what not. p, 


173 C. 2,191, 192,275. | 26 C. 7. 
What retorn of proceſs is good, and what 
27 Principal and Acceſſory, not. p. 330 C. i. 


Proce ſſe how to be directed. p. 26 C. 3. 
VVhere one ſhall be ſaid to be principal , | Where proceſſes ſball be ſaid to be diſcon⸗ 
and where but acceſſory. p. 86 C. 1. tinued, and where not. p. 58 C. 2% p. 
66 C. 2 p. 70, 719 C. 1. p. 11 C. 1. 
Priſon and Priſoner vid. Bail and diſcharge» | 122 C. 3, 209 C. 1. 210, 329 C. 3. 
| Where proceſſes ſhall be ſaid to miſconti⸗ 
VVhere a Priſoner may be diſcharged, | nue, and where not. 237, 339 C. 3, | 
and where not. 96, 97, 129 C. 1- 238 | Where the Court may dilcontinne pro- 
C. 5. 369 C. . 269 C. 3- 386 C. 4. | ceſſes, where not. 306. | 
395 C.1, 418 C. 4-433 C. 1. 454 C. 2, Where proceſle may be ſtayed, and where 


3. 475 C. 1. 475 C. 2+ vid. diſcharge. | not. 147 C. 2. 185 C. 2. 
VVhere a Priſoner may be bailed, and 
where not. 96, 97,166 C. 1. vid, bail. 33 Proclamation, 


VVhere a Priſoner may be removed, and «Fs 
where not. 339, 362 C. 2. 363 C. 1, | What proclamarion is good, what not, 
397 C. 2. 434 C. 1. 430 C. 1. 92, 337+ 


24 


— —— —— — — 


34 Proof, 


What ſhall be accompred a good proof of 
of an Act of Parliament or other mat- 


tet cf fact. 155 C. 2.462 C. 3, 4. 


35 Prohibition, 


Court or other Court may be granted, 
and where not. p. 10. C. 1. p. 55 56 74, 
75. 87 C. 2. 102 C. 1. 147 C. 1. 228 C. 3. 
299 C. 1. 346 C. 1. 439 440,455 456. 
Where a Prohibition lyes to an intetiout 
Court or Juriſdiction, and where not. 


36 Promiſe, 


How & brech of promiſe muli be aſsigned, 
p. 17 C. 2. p. 07 C. 1. 

How one mutt declare in an Ad ion for a 
breach of ptromiſe, where a promile by 
paroll is reduced into writing. p. 19, 
20. 

What is a good conſidetat ion to ground 
a promiſe upon, and what not. 57 C. 1. 

p.58 C. 1. p. 63 C. 1. 131 C. 1. 248 C. 1. 
264 C. 1. 280 C. 2. 295 C. 2. 296 C. 1. 
303 C. 3-304, 305, 330 C. 2.395,96, 
411 C. 2.440 C. 145,460 472,473, 

Where a promiſe may be ſaid to be dil - 
charged, and where not. 303 C. 3, 

What is a good »romiſe to ground an A- 
ction upon the Saſe, ind what not. f. 63 
C. 1. p. 104. C. 3. 117 C. 2. 2,153,157 

; C.. 249 C. 1. 291 C. 2. 307 Co 3.304, 

305, 330 C. 2. 405 C. 2. 416 C. 2. 419 
C. 2420 C. 1. 440 C. 1.4597 460 465 
C. 2. 472,473. f 
Where a promile (hall be ſaid to be joynt, 
an where ſeveral. 23 C. 1. 
What is a good plea in dilcharge of a pto- 
miſe, and what not. 309 C. 1. 


37 Property. 


Where ore ſhall be ſaid to have 2 proper- 
ty in a thing, and where not. p.54 C. 2. 


5557374. 


A Table. 


Where + Prohibicion re the Prerogative | 


pC. 2.45 C.3.89 C. 2. 150 C. 1. 166, 


167,170 C. 1. 172173.183 C. 2. 207 C. 
2, 233 C. 1. 285,286,418 C. 1.470 C. 


| 


— — es —— 


| Where one may alter the property of s 
thivg, and where. 338. 


38 Protection. 


Of a Protection, and the benefit of it. p. 
40. 

Where and from whom Protection is due, 
and where not, and co whem, and to 
who not. 227 C. 4. 


39 Proteſt ation. 


| Of the nature of a Proteſtation, and what 


is a good Proteſtation, and what nor, 


and where ic lies, and wacre not. 266, 
267) &c. 


40 Purchaſe, 


| Who may be ſaid a Purchaſer, and who 

| not. 139 C. 1. 273 C.i. 

Who may purchaſe lands, and who not. 
388 C. 3. 

VVbo ſhall be ſaid to be intitled to lands 
by purchale, and who not. 148, 149. 


Q 


1 Quaſhing of Endict ments, Orders, 
Cc. vid. Enditt ments, Orders C 


2 Ono Warrams, 


For what a Que Warramo lyes, and for 
what not.413 C. 5. 


R 


1 Recital, 


What Recital ſhall be good, and what not. 
p- 107108, 185 C. 1. 344, 345 408 Co 
2.411 C. 1. 421. C. 2. 


A Table. 


2 Retceg ni ſanc e. 


Where a Recogniſance may be diſchar- 
ged, and where not. 364 C. 3, 


3 Record. 


How a Record is tobe pleaded, and how 
given inevidence.22 C. 1. 
What is matter (f Record, what not. 464 


C. 4. 
Where one may have view ofa Record, 


and where not.444 C. 1. 
Where a Record may be amended , and 
where not. vid. Amendment. 


4 Recovery. 


What things are recoverable at the Com- 
men- law, and what not. p. 55. 

Of what things a Recovery lies, and o- 
what not. 215 C. 3. 450 C. 2. 

Where a Recorcery ſhall be good, and 
where not. 246 C.1.319, 320, 321. 


Recnſant, 


How a Recuſant ought to conform ſince 
Biſhops taken away. 26 C. 4. 


5 Reference, 


Where the Court will make a reference, 
and where not. i110, C. 2.214 C. 2. 
372 C. 2. 


6 Reioynder. 
Upon what a Re joynder ought to be, and 


upon what not. p. 70 C. 1. 
Where one may re oyn and where not. 


401,&c.440 C. 1. 
7 Relation, 


How and to what time things ſhall be 
{id to relate ard to What not. 341 C. 3. 
356 C. 2.381 C. 2. 


8 Releaſe. 


-- 


VVhat Releaſe is good and what not. 175 
C. 1. 286, 287, 673. 


4245 


9 Repeal vid. Statute. 


What things may be repealed , and hat 
nor, 2 28 C. 3. 


10 Repleader. 


V Vhere there ought tobe a Repleder 
and where not. 2 10, 211,412 TC. 1. 


11 Replication, 


VVhat Replication is good,and what nor; 
p. 41 C. 2. 110 C. 3. 309 C. 1.356 C. 2. 
373 C. 3.37 380, 396, 401, 40432 
C. 4. 440 C. 1. 


12 Requeſt, | 


VVhere a ſpecial Requeſt is neceſſary, and 
where it is not.49 C. 1. p. 54 C. I. p.74 C. 
2.107 C. 1. 141 C. 1. 143,144.20 C. 
4.458 C. 1. 

VVbat ſhall be ſaid a good Requeſt, and 
what not. 138 C. 14. 


I 3 Reſcous: 


For what cauſes a writ of Reſcous may be 
quaſhed; tor what not. 155 C.4.4r 7 C; 
2. 


I + Re flitution. 


In what caſes a Reſticuien lyes , and 
what not. p. 3 NTp. ATC. 1.5.42 3,87 
No. 89. C.. p. 90 Ci>1 36 4 151 Go 

61155 C.73186 Coya208 C4;3474408 C. 
1741444151446 C. 3. 4523453» 457t 
4 58477147 8J&c. | 


14 Kent, 


VVhere a Rent ſhall be ſuſpended, and 
where not. C2. 


15 Retamer, 


VVhere a Retainer of Goods doth lye 
and where not. 338, 384. | 


16 Retorn'” 


— — 


16 Kors, vid. Proceſſe. 


VVhat Retorn of Proceſs is good, and 
what not. p.3 257 3-P+3 5˙36. p.39 40,425 
43,67, 68,69 77,7 8,8485. 5.85 C. 1. 
89 C. 1.90 C. 2, 4.91 C. 1.96 C. 1. p. 98 
C. 1. 120,1 21½43 C. 1450 C. 2. 151 C. 1. 
154 C. 2. 155 C. 4. 172, 174, 178, 179, 
180, 191 C 1.203, 204,236, 37,255 C. 
1. 294 C. 2 330 C.. 343, 415, 416,431 
C. 2. 444 C. 1. 445 C. 3.446 C. 3. 452, 
453, 457, 458, 474 C. 1. 475 C,. 477. 
478, & c. 

Where Proceſſes ſhall be retorned in an 
extraordinary way, and where not. p 46 
C. 1. 

Where a Jury may be retorned by the Se- 
condary, and not by the Sherif, 477 C. 
2+ 


16 Ryot, 


What enquiry and finding of a Ryot is 
good, and what not. 166 C. i. 


17 Reverſal, 


For what faults an Outlawry may be re- 
verled, and for what not, 227 C. 2. 418, 
4197 

Whete a Fine levyed may bereverſed, 47 2 
C. 1. vid. Fine. 


18 Reviver, 


How things may be revived and how not. 
418 C. 3.446 C. 2. 483. 


19 Revocation. 


What is a good Revocation, and what not. 
416 C. 3+ 424, 


20 Right, 


What things belong to one of Common 
right, and what not. 303. 

Wbere perſons are bound to do things of 
Common right, and where not. 364 C. 
4-3741375418C, 2, 


A Table. 


| 
| 


| 
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21 Robbery, 


What ſhall be ſaid a Robbery, and what 
not, and of whom.156 C,3.318, 319. 


22 Kale. 


What Rules the Court will make, and 
what not. 164 C. . 217 C. 3. 228 C. 4, 238 
C 23 5 C. 1.318 C. 2.322 C. 3. 328 C. 2.359 C. 2. 
367 C. 3. 368 C. 2.352 C. 1 388 c. 3. 403, 424, 
412 C. 1, 2. 413 C. 1. 424 C. 1. 451 C. 5. 464 


C. 3. 
How far a rule of Court will bind, and 
where not. 343 C. 3, 


8 


1 Sale. 


258 ati faction. 


What ſhall be accompred a good Satis facti- 
on to plead in bar of an Action of Treſ- 
5 what not. p.20. C. 1. vid. Treſpaſs, 

What, Debts ought by Law to be firſt ſat iſ. 
fied, vd. Debt. 

Wbat ſhall be accompted a good ſatisfas 
Qion of a Debt, &c, 239 C. 2, 


3 Saving. 


To what intent a ſaving in Statutes, Ordi- 
nances of Parliament, &c. ſhall inure; 
160, 161. 


4 Scandalum lu gnatum. 


5 Scire fatias, 


In what place a Scirs 
brought. p. 9, C. 1, 

For what Cauſes a Sciri fas may be 
brought, and for whar not. p. 26 C. 1. p. 
50 C. 1. p.105 C. 3. 251 C. 2. 290 C. 2. 
348 C1. 456,457, 

V Vbat Plea is good to a Scire facies, and 
what not, vid. Plea, 

What Scire fac at is good, and what not, 
p-72 C. 3.290 C 1, 


facia ought to be 


6 Ses 


XUM 


A Table. 2357 
| 2+43$C.i. 467, 46g, &e. 
i: Submiſſion, 


— — ee 0 
PE — —— — 


6 Secxritye 


Where one may take ſecurity , and where | 
not. p. 55+ 73, 74. p. 8 C. . What is a good ſubmifiion, and what not, 
Where ſecurity ſhall be put in for doing of 83, 136 C. 2, 306, 307, 351 C. i. 
a thing, and where not, p. 322 C. 3. 
433 (. 1. 13 Surevies. 


7 Seiſure. 
| 14 Suggeſtion or Sarmi/+, 
Of what things, and where a ſeifure may 
be made, and of what not. p. 75+ 233 A ſuggeſtion to ground a prohibition up- 
C.4, | on muſt be poſitive, and not argumen- 
tative. p. 1. | 
$ Sequeſtration; | VVhere there ought to be a ſuggeſtion, ir 
ſurmiſe made, and where not. 371 C. 
What things are ſequeſtrable, & by whom. . 
I61, 162 , 169, 
i5 Suter. 
9 Sethe ment, 


What ſetlement of poor people is good, 16 Summons, 


and what not. 168 C. 1, 


| VVbat ſhall be. good ſammons, and 


10 Sewers, | 8 67.68, 69,7% 8, gi, 92, 99, 
143 T. 1. 
Of what things Commiſſioners of Sewers 66.0 - 
may take conuſance of, and of what not. 17 Superſedear, 


p· 62 C. 1. 5 F | * J 

what Commiſſioners of Sewers may do, In what caſes a ſuperſedras lies, add in 

and what not. 178, 179, 180, 184, what not. 45 C. 2. p. ug C. 2. 119, C0 

185,191, 192, 445 C. 2. | 177C. 2. 248 C. 2255 C. 2. 294 C. 1. 
ö 


321 C. 3. 330 C. 395 C. . 4. 
11 Statstet. 


5 18 eg erftuion. 

What Statutes are repeale d, and what not. | | 1 2 

212C. 3. What ſhall be ſaid a ſuperſtitious uſe, and 
Where an action may be brought upon a what not. 36, 37,51, 524 vid, Uſe,p,81 

Statute, and where not. vid. Action. | 82, 83. | , 
VVhat actions are barred by chebratute of | * 

limitations, of 2 1 Jac,and what not,vid, | . 19 Sapply, 

Action. ä 


g 
What faults in pleadings are helped by the | VVhat things the Law muſt ſuoo 
Statute of Jeofails, and what not. p. 8: | what not. p. iz C. 2. r. 
C. 2. p. 62, 63: p. 71. p. 91 C. 1. 415 
C. 1. 151,159 C. 2. 170 C. 2.174,15; 20 Sarmiſe vid. Suęe 
198 C. 4. 206 C. 1. 40, 20, 318 C. 3. (7% 6 42 Ack 
223C.1,231C.2.236 C. 1. 265 C. 2. 


307 C. 1. 401, &c. 438 C. 1. 47+ C. 2. | 21 Suyplaſage, 

483 C. 2. | V : 
How Statures ſhall be interpreted. p. $1, | 

82, 83. 84 C. 2. p. 91 C. 1. 180. N 181, 22 Surrender, 


182,190 C. 1. 95. 196, 197, 230 C. 1 
289,307 C. 1.335 &c. 381, 381, 430 C. 


—— — i 


A Table. 


— ——— 


W hat words amount unto al ſurtender, and 


what not. 41 C. 1. 
What ſhall be a good ſurrender of a copy- 
hold, or other eſtate, and what not, 


280 C. 2. 294, 292, 446 C. 2+ 450 
C. 2+ 


VV hat ſhall be a good ſuſpenſion from an 
office or other thing. p 35, 36 


— — II een 


— 


— 


T 


1 Tales. 


VVhere a talet may be granted , and 
where not, p. 16 C. 1. 233 C. 3+ 449 
C. 2. 


C T ayl vid, F ectayl, 


3 Tax. 


VVhat is a lawful) tax, and what not. p. 
13,4 138, 139, 180, 185, 191, 
192. . 


4 Tenant and Tenancy, 


VVhat ſhall be ſaid a tenancy in common, 
and what a joyntenancys 211 (. 2, 434, 


435. 
5 T enement, 


VVhat ſhall be ſaid to be a tenement, and 
what not. 161, 162+ 
6 Tender, 


7 Term, 


8 Tenure. 


VVhat things may be ſaid to lye in tenure, 
and what not. 179. 


9 Tithis, 


VVheretithes are to be paid , and where 


not, and to whom. p. 137 C. i. 
10 Title, 


v Vhere in pleading one ought to ſhew - 
nothers title to a thing and where not. 
15 C. 2. 

y Vhat things the King (ball be intitled to, 
and what not. p. 20, 21,40, 41, 51, 52, 
p. 75, 81, $2, 83. 

VVhere one oughe to entitle himſelf to a 
thing, and where not. 393 C. 2+ 426, 


„1, 

it Transſerring, 
VVhere and by what acts a thing ſhall be 
ſaid to be transferred to another , and 


where not, 216,217, 


12 Tranſitory vid, Lacal, 


13 Traverſe, 


| V Vhat things are traverſable, and what 
not. p. 87, 239 C. 1. 

VVhere it is neceſſary to take a traverſe ; 
and where not, 150, 181, 198, 199, 373 
C. 3. 382 G 3+432 C, 4+ 

VV hat traverie is well taken, and what 
not 332; 344 C. 1. 382 C. 3, 


14 Treaſon, 


How and when Judgement ſhall be given 
in high treaſon. 104 C. i. 


15 Treſpaſſe, 


How to declare in action of treſpaſſe vs ec 

arms, p. 20 C. 1. 408 C. 2. 
VVhere an action of treſpaſſe lies vi et ar: 
mis, and where not, and for what, and 
for whatnot, 43, 44. p. 94 C. 1. 99, 
| 100, 166, 235 C. 4. 313 C. 2. 341 C. 
2. 342 C. 1. 346, 347, 348, 357 » 


258. 
V Vhat is a good plea in bar of an action 


of treſpaſle, and what not. p. 65 C. 1 » 
2+ P. 72 Go 1. 112 Go 2,165, 166, 201 » 
202, 


: 


AI 


202, 213 C. 3. 313 C. 2. 346, 347 
348, 355 C- Zo 
Where an Action of Treipafy upon the 
Caſe lies, vid, Caſe. | 


16 Trover, 


Where an Action of Trover and Conver- 
fion lyes, and where not. 44, 235 C. 2+ 
261 C. 2. 313 C. 2.341 C. 2. 361,184, 
482 C. 1. 

17 Tryal. 


Where an Action is to be tryed, and 
where not. p. 2· p. 1 O. C. 1. 191 C. 1. 331, 
332, &c. 460 C. 3. 

Where one may be hindred from a Tryal, 
and where not. 339 C. 2. 403 C. 1. 

Where the Court will wo a new Tryal, 
and where not. 448 C. 2. 462 C. 5.466 
C. 8. 129.7. 

What Tryal is good, and what not. p. 33 
C. 1. p. 34 C. 1.42 C. ꝓ. 75 C. l. 86 C. 
1. 110 C. 2.111 C. 1. 129 C. 3.137 C. 
3, 4. 39, 140% 191 C. 1. 201 (C1. 
2c6 C. 1. 342 C. 24412 C;. 430 C. 2, 


432 C.. 345 C1. 
18 Truſt. 


Of what things 4 Truſt may be, and of 
what not. p- 2 

What a Truſt is, and why it was invented. 
p- 21, 40. 

What tnings a Truſtee, or ceſtuy que truſt, 
may do and what nor, p. 41 * 


19 Time, 


The Law allows convenient time to do a 
thing, p.11 C.2.143 144. 

Where the time for doing or not doing 2 
thing is to be ſer forth, and where it is 
not neceſiary, 17 K 2. 178 C. 2. 243. 

Where fraction of tie is allowable, and 
where not. p. 72 C. 2.119, 

How time for doing of a thing is to be 
compnted. 170 C. 3. 382 C. i. 

Where the Court will allow time to do a 
thing, where not. 208 C. 1.249 C. 1475 


C. 3. 


1 Vagrant or Beggar, 


VVho ſhall be faid to be aiVagranr; 
whonor,168C. 1, 


2 Value; 


3 Variance, 


What variance in pleading makes error, ; 


and what not. p. 5 C. 2.p.109 C. 2. 18; 
19, 141, 14 2,177 C. 2.188, 189, 243,244 
C. 2. 277-27 $344-345+374 C. 1. 378 
C. 1472 C. 2.477 C. 1. 


4 Venire or Venue, 


Whence the Venue bught to be upon 
Tryal of an Action. p. 2. p- 7+C+ 1. p. 
15 C. 3. 341 C. 3. 393 C. 1.460 C. 
3. 

What Henire is good; and what not. p. 8. C. 
2. p. 20. C. 3. p. 23, 24. p. 28, 29. p · 34 
C. 1. p. 80,6 f. p. 88 C. . p. 5 © 2. 107 
C. 2. 111 C. 1. 119, 120, 164, 1635. 
165 C. 3. 195 C. 2. 383 C. 1. 

Where there may be ¶ Ne ire de novo, and 
where not. o. 63,64,176 C. 1. 205 C. 1. 
275, 307 C. 1. 335 C. 1. 399, 41% 
C. 1. A5 C. 1. 

Where the Venue may be changed and 
where not. 3 87 C. 1. 385 C. 2. 


5 Verditt, 


Where a verdict is well giver, and where 
not-p.61,62,63,64,93-941 34 C. 4. 141 
C. 1. 148 C. 2. 167 C. 2.176 C. 1. 1 88, 
279˙31 312327 C. 1. 328, 329,383 
C. 2.432 C. 2450 C. 1460 C. 1. 


What things in pleading may be hel 
by 2 Verdi and whore bot. p. 80, e. 
2.170, 175176. 177198 C.. 229 C. 3 
231 C. 2. 236 C. 1. 265 C. 2. 30, 307 
C. 1.342 C. 1. 349 C.. what 2-6 
C. 2.472 C. 2. 
What ſpecial Verdict is good, and what 
not. 282, 284,285,335 C. 1. 409, io. 
B bbb 6 Veſt ings 


2 „ a 


6Veſting. 


7 Viccarage. 


8 Viftual:. 


What things are accompred Victuals, and 
what not. 190 C. 1. 


um. 


What things may be done upon a View » 
and what not. 166 C. 1. 346, 451 C. 2. 
472 C. 1. 


10 Void. 


What is void, and what voidable. 209, 
210, 


11 #ſe, 
What ſhall be ſaid a (uperiicious uſe, and 
what not. 36, 37, 51,52, 81, 82 83. 
Where a uſe ſhall be ſaid to be well raiſed, 
and where not. 188,189, 204, 205. 


1 2 {ilawinyy vide Outlamry. 
W 


— 1 Wager of Law, ſee Law. 
2 Nuiveu. 
Where a thing may be waived,where not. 


p. 52 C. 2. 61 C. 2. 119,403 C. 1. 417 
C. 5. 


2 Warr ant. 


Where a VVarrant is to be ſhewed, and 
where it needs not to be. 405 C. 4. 

VVhen a VVarrant of Attorney ſhall be 
determined, and when not. 426 C. 1. 


3 Warren, 


4 Waſte. 


VVhat is a good plea in bar of an Action of 
Walte, and what not. 48. 


5 Wayes. 


VVhoought to repair High-wayes, and 
who not, 163 C. 3. 364 C. 4. 


6 Will. 


How a VVill ſhall be interpreted 211 C. 
1. 240, 249, 250% 251, 258, 559, 260, 
261, 2625273, 276,278,279,293, 294, 
301, 302, 307,308,309,316,317, 319 
C. I, 389 C. 2. 409, 410, 434, 435. 

VVhat ſhall be ſaid a good will, and hat 
not. 240, 427 C. 3, 

VVhere a Will may be repealed, and 
where not. 228 C. 3. 

How a Will may be proved, and ho not. 
370 C. 1. 

How a VVill may de revoked , and how 
1 and how not. 343 C. 2. 418 

3. 
VVhat ARs a Tenant at 
what not. 380 ( 2, 


will may do, 


Witch- craft. 


VVhat is V Viech-crafc within the Statute 
of 1 Jac, and what not. p- 59 C. 2, 


8 Witmeſs, 


V'Vho is a good witneis, and who not. 370 
Cal. 388C. 3. 401 C. 1. 404 C. 2. 482 
Co 2» 


VVho may be examined, as a witneſs, and 
who nor, and upon what matters. 449 
C. 3. 61. Trial. 


9 words, 


How words which are doubtfull ſhall be 
conſtrued. p. 22,235 24) 25, 27 (+25 3+ 
p · 31 


A Table. 


Ps 31.0. 1. 41 C. 1. 45, 44. 1. 19 C. 2. 63 C. 


1. P. 69 C. f. p. 75 C. 1. p. 80. C. 1. 81, $2, 83. 
106 C. I, 2. 108 C. 1. 112, 115 c. 3. 188, 
189, 194 C. 1. 199 C. 2, 199, 100, 203, 204 
20, % 325, 135 C. . 237, 238 C. 3.2, 4m, 
243 C. 1. 249, 250, 251, 277, 278, 258, 259, 
160, 261, 262, 279, 281 C. 2, 301, 302, 307 » 
398, 309, 319 C. f. 335» $26, 356 C. 2, 358 C. 
3. 360, 361, 362, 389 C. 2. 40% 410, 447 C. 2+ 
4342435 C. 3. 436> 447, 438. C.2. 460. 


How words are to be uſed in pleadios. | 


p. 37» 327» 328, 481 C. 1. i 
Where words ſhall be adjudged void. 45 
C. 1. 102 C. 2+334C.1. 


oi. 


VVhere a writ ſhall be (aid to be well di- 
reaed, and where not. 42,43, 237» 
To whom writs are to be directed, to 


writ, and where Dot. P · 50 2 I. p. 84, N 

99, 201, 202, 260 C i. 338, 404 Ct. 

421 Go 2. D 

VVhere a writ is to be abated and where 
but abateable. 421 C. 2. 441+ 

Fot what cauſes a writ ſhall be abated, and 


tot what not. 92,138 C.1.190C,t.19C. 


1. 203 C. 1.204, 218 C. 1.221, 223,237 
260, 265 C. 1. 303 C. 1. 407, 41 (+ 


2. 

Where a writ of Ne exeat reguums lyes, und 
where not. 440, &c. 1 hes 

Where a writ ot erquity of dammages li 
and where not. To C. 1. 288, vid. En- 
quiry. 

Wacre the antient forms of wiies may 
altred, and where not. 218 C. i. 

When an Original wric ought to be filed. 
292, 293. 


Where one may have'a newOriginal writs 


whom not. 461. ; 
VVhere one may plead in abatement ofa ' 


and where not. 404 C. 2. 
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a To the Reader. 


E lea fed to take notice that norwithſl anding my more than ordinary care in Correct ing 
the Preſſe, theſe enſuing Errataes bave happened in the Printing, but many of them are 
FF - but theral, and alier not the ſenſe, and for the others I hope you will pardon them, and rorrett 
| ' them by the Errata as you mee; with them. 


ERRATA, 


- 


P Age 20. J. g. for Barker, read Berlye. p. 76. r. for Bendir, r. Denoir, p. 204, 205, r. 104, 105. 
F p. 208, r. Paget for Pagoxr. p. 8. 1, 3. r. ſacias for facis, p. 8.1. laſt but one and laſt, r. reverſed , 
"a for affirmed, p. 25. I. 8. r. againſt, foragaio, p. 26.1. 11. r. for to Sub-depury, to the Sub-deputy. 
. P. 27. vp. t. r. for at Bar, at the Bar, p. 48. JI. 15. r. againſt, for again. p. 75. I. 25. r. bim, for hinn. 
106. C. 2. in the margeut put out Amerceme nt. p. 166. r. Denoyr, for Bendir, p. 178. 1.24. r; 
il, for bailed, p. 15 + 17. r. certifie, for rect fie. p, 9 6. L 11. r. Innings, tor Gennings, p. 203. 
C. 3. r. Barmeſtone, for Barneſton. p. 226. 1, 43. r. and nor to, f or and to, p. 228. C. 4. in the mag 
gent, r. to have Execution, inſtee d of to have Iudgement. p. 243 I. 25. r. but that the, for but that. 
249. l. c. 3. in the title, r. Pawſye, for Bawlye. p. 258. T. lay and lay, fer Gay and Gay. p. 264. 
. 13. r. implyed, for imployed, p. 265. 1. C. in rhe title, r. Skedlock, for Shedlock, p. 270. I. 15, 
16. r. ſhe, for he. p. 28 f. r. mutata, for mutate. p. 294. J. 2. for an, r. and. p. 299. I. 15. r. Defendants, 
p. 306. I. 16. r. replication. p. 311. J. 19. r. publico. p. 325. J. 5. r. Suſanna. for page 324. r. 336. p. 
5 344 in rhe margent, for in ditement r. inducement, p. 345. I. 10. for common by intendment, r. by 
- common intendment. p. 348. r. Tippin, for Pippin. p. 349, I. 16. r. acquittance, for acquuitrance, 
* «353. I. 19, 7. it, for I. p. 371. I. 8. for to bar, r. to the bar. p. 374. for Troos, r. Toos. p. 388. after 
ewcon and Os bor n, r. T. in. 1653. rot. 1780. p. 409. ſor Fenham, r. Fenwick. p.398. I. 22. t. action, 
for astion. p. 410.1. 45. For Boynton, r. Baynton. p. 423.1. 39. for caule, r, cuſtom, p. 432. 1, 19. 
. for was ſitting, r. was not fitting, p. 440. I. 2. for ook, r. of, p. 446, I. 9. for fidavir, r. Affidavit. p. 
2 447 +l. 13, for erd, r. to. p. 448. 1. 8. for thou, r. then, p. 463, J. laſt, tor gronted, r. granced. p. 477, 
for Lack ſoo, r. Iohnſon. p. 474 l. 18. for deeds, r. goods, p. 180. I. 9. for books r. book. and 1, 12, 
1, that lands, for that the lands. p. 48 1, 482, 483. in the head of the page, for Trin. r. Mich. 


UM 


